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PREFACE. 


This  volume  contains  a  fund  of  legal  knowledge 
which  should  be  possessed  by  every  individual.  The 
rights  and  duties  of  parties  to  a  contract,  the  effects  of 
the  Statute  of  Frauds  and  all  those  things  so  essential 
to  know  relative  to  contracts  and  the  parties  thereto, 
are  fully  and  authoritatively  shown. 

It  shows  the  principles  of  Jurisdiction,  Maxims  and 
Doctrines  of  Equity  and  wherein  equity  administers,  or 
rather  interprets,  the  law,  when,  for  some  reason,  the 
law  is  shown  to  be  deficient. 

It  has  been  written  with  the  most  studious  care  and 
for  the  purpose  of  assisting  the  reader  in  the  acquisition 
of  the  law  on  the  subjects  named  in  the  volume. 

The  advanced  student  and  the  practicing  lawyer  will 
find  it  a  dependable  book  for  reference,  calling  their 
attention  to  authorities  and  rules  of  law  which  are 
treated  with  greater  elaboration  in  other  works. 

The  subjects.  Personal  Property  and  Equity,  are  not 
dependent,  one  upon  the  other,  therefore  they  are  dis- 
cussed separately  and  placed  in  the  same  volume  for 
the  purposes  of  economy  of  space  and  to  retain  all  sub- 
jects within  the  twelve  volumes  of  the  Cyclopedia  of 
Law. 
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SALES  OF  PERSONAL  PROPERTY. 


CHAPTER   I. 

THE   SUBJECT   INTRODUCED   AND   DEFINED. 

Sec.  1051.*  SCOPE  AND  MEANING  OF  THE 
SUBJECT  OF  SALES.— Sales,  or  the  law  pertain- 
ing to  the  sale  of  personal  property,  is  a  part  of  the  gen- 
eral law  of  contracts,  which  on  account  of  the  special 
rules  applicable  to  this  class  of  contracts  and  the  scope 
and  unportance  of  the  subject  has  long  been  treated 
by  text-writers  as  a  separate  branch  of  law.  Contracts 
of  sale  today  form  a  very  large  part  of  all  commercial 
transactions.  In  the  early  days  of  the  common  law, 
land,  or  real  property,  was  of  the  greatest  importance 
and  personal  property  of  little  significance.  Now  all 
this  is  changed,  and  while  landed  property  is  still  of 
importance  the  transactions  concerning  it  are  of  far  less 
significance  than  those  dealing  with  personal  property. 
Broadly  speaking,  everything  is  personal  property  that 
is  not  land,  or  real  property. 

Since  it  is  not  clear  that  the  word  "sale"  is  limited 
to  chattels  or  personal  property,  and  is  not  also  ap- 
plicable to  transfers  of  real  property,  many  writers 


♦This  book  is  No.  8  of  the  Cyclopedia  of  Law;  the  former 
1050  sections  comprise  the  first  seven  books  of  the  series. 
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use  the  expression  "sales  of  personal  property"  to  desig- 
nate this  branch  of  law  instead  of  the  mere  word  "sales." 
The  books  by  Benjamin,  Tiedeman,  Mechem  and  others 
are  thus  entitled,  those  by  Williams,  Schouler  and 
others  are  styled,  "The  Law  of  Personal  Property," 
while  Story  and  others  use  the  term  "Law  of  Sales," 
and  the  American  and  English  Encycloj^edia  of  Law 
simply  the  term  "Sales."  But  whether  designated  as 
"Sales,"  "Personal  Property,"  or  more  accurately, 
"Sales  of  Personal  Property,"  it  is  now  well  understood 
that  it  is  only  the  sale  of  chattel  or  personal  property 
that  is  included  within  the  subject.* 

Sec.  1052.  DEFINITION  AND  ESSENTIALS 
OF  A  SALE. — A  sale  is  defined  to  be  a  contract  by 
which  is  effected  the  transfer  of  the  absolute  or  general 
property  in  a  thing  for  a  price  in  money.f  This  defini- 
tion distinguishes  a  sale  from  exchange  or  barter,  ex- 
cluding all  transfers  effected  by  exchanging  or  barter- 
ing one  commodity  for  another,  and    including    only 


•Sec,  2  HI.  Com.  446;  Bcnj.  Sales,  1,  5. 

fUcnj.  Sales,  1.  "A  sale  is  a  contract  for  the  transfer  of 
prt)pcrty  from  one  person  to  another,  for  a  valuable  considera- 
tion."—2  Kent  Com.  625. 

"Sale,  or  exchange,  is  a  transmutation  of  property  from  one 
man  to  anotlicr,  in  consideration  of  some  price  or  recompense  in 
value."    2  HI.  Com.  446. 

"Sale  is  )i  word  of  j)recise  legal  import,  both  at  law  and  in 
equity.  It  means,  ut  all  limes,  a  contract  between  parties  to  give 
and  to  j)ass  rights  of  property  for  money,  which  the  buyer  pays 
or  pn>iiiiscs  fo  jxiy  to  the  seller  for  the  thing  bought  and  sold." 
Per  Wayne  J.,  8  How.  495,  544. 
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transfers  for  money.  While  this  is  strictly  correct,  the 
courts  apply  the  same  rules  to  both  forms  of  transfers.* 
Story's  definition  is:  "A  sale  is  the  transfer  of  the 
absolute  title  to  property  for  a  certain  agreed  price." 
Schouler's  definition  is:  "A  sale  is  the  transfer  by 
mutual  agreement  of  the  absolute  title  to  a  certain 
property  for  a  certain  price."!  Parsons'  definition  is: 
"A  sale  of  a  chattel  is  an  exchange  thereof  for  money." 
But  this  definition  does  not  distinguish  between  ex- 
change, which  is  a  transfer  of  goods  for  goods,  and  sale, 
which  is  a  transfer  for  money.J 


*Willianison  v.  Berry,  8  How.  544 ;  Larabee  v.  Klostermann, 
33  Neb.  167;  Dowling  v.  McKenney,  124  Mass.  480;  Redfield 
V.  Tegg,  38  N.  Y.  212.  "If  it  be  a  commutation  of  goods  for 
goods,  it  is  more  properly  an  exchange:  but  if  it  be  a  transfer- 
ring of  goods  for  money,  it  is  called  a  sale."    2  Bl.  Com.  446. 

t Story,  Sales,  1 ;  Schouler,  Per.  Prop.  1. 

lExchange  is  said  to  be  rather  analogous  to,  than  identical 
with  sale.  This  distinction  is  not  always  observed  by  the  courts, 
but  that  it  exists  is  shown  by  the  remedy:  the  declaration  for 
breach  of  contract  in  an  exchange  must  be  special.  Such  a  con- 
tract cannot  be  recovered  on  by  what  is  known  as  the  common 
counts  for  goods  sold  and  delivered.  So  it  is  held  that  an  aver- 
ment in  the  declaration  of  sale  will  not  be  supported  by  proof  of 
an  exchange,  nor  will  an  averment  of  exchange  be  supported  by 
proof  of  sale.  (Vail  v.  Strong,  10  Vt.  465.)  Thus,  if  A  sells 
to  B  a  horse  for  $200,  and  B  does  not  pay,  A  may  sue  B  upon 
common  counts,  and  is  entitled  to  recover  $200.  But  if  A  has 
sold  or  exchanged  to  B  the  horse  for  a  yoke  of  oxen,  and 
B  refuses  to  deliver  the  oxen,  the  damage  to  A  is  the  value  of  the 
oxen.  There  is  no  money  price  fixed,  it  is  an  exchange  of  goods 
for  goods  and  the  declaration  must  be  special.  The  value  must 
be  proved,  and  it  is  a  question  for  the  jury  to  determine  the 
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Oil  analyzing  the  definition  of  a  sale  as  first  given, 
four  essential  elements  are  discoverable,  these  are:  1. 
Parties  competent  to  contract.  2.  ]Mutual  assent,  or 
a  meeting  of  the  minds  of  the  parties  in  agreement. 
3.  The  thing  sold  or  subject  of  sale,  the  title  to  which 
is  transferred  from  one  to  the  other.  4.  The  price  paid 
or  promised. 

Tlie  first  and  second  of  these  elements  are  common 
to  all  contracts,  the  third  and  fourth  serve  to  dis- 
tinguish the  contract  of  sale  from  other  similar  con- 
tracts.  Thus,  Mr.  Benjamin  says,  that  the  transfer 
of  the  absolute  or  general  property  in  the  thmg  sold, 
serves  to  distinguish  sale  from  pledge,  where  the 
special  property  is  in  the  pawnee  and  the  general  prop- 
erty in  the  pawnor,  showing  that  there  may  be  absolute 
or  general  property  in  one  person  and  a  special  prop- 
erty in  another.  And  the  money  paid  or  promised,  for 
a  cash  or  credit  sale,  distinguishes  sale  from  barter  or 
exchange.* 


vahu-  of  tlu-  oxen.  (Harris  v.  Fowle,  1  H.  Bl.  287;  Fuller  v. 
Dunn,  :Ui  Ala.  TiJ. ) 

Hut  wlicrc  a  statutory  law  forbids  a  sale,  as  in  the  case  of  the 
Kale  of  intoxicating;  litjuors,  the  better  holding  seems  to  be  that 
an  exchange  of  liquor  for  ^rain,  or  for  work  and  labor,  is  a 
sail-  within  the  meaning  of  such  a  statute.  (Connnonwcalth  v. 
Clark,  14  Gray  S67 ;  Paschal  v.  State,  84  Ga.  326.)  J.  Bige- 
low  in  the  case  first  cited  says  that  the  distinction  is  one  of  shade 
ratlur  than  of  suhst/mcc,  there  In'inf;  no  essential  difference  in 
the  rights  of  the  parties;  it  in  effect  being  the  same  as  if  the 
parties  had  placed  an  estimated  value  upon  each  article. 

•Hcnj.  Sales,  1,2. 
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Sec.  1053.  A  SALE,  OR  BARGAIN  AND 
SALE,  DISTINGUISHED  FROM  CONTRACT 
OF  SALE,  OR  EXECUTORY  AGREEMENT. 

— "By  the  common  law,  all  that  was  required  to  give 
validity  to  a  sale  of  personal  property,  whatever  may 
have  been  the  amount  or  value,  was  the  mutual  assent 
of  the  parties  to  the  contract.  As  soon  as  it  was  shown 
by  any  evidence,  verbal  or  written,  that  it  was  agreed 
by  mutual  assent  that  the  one  should  transfer  the  abso- 
lute property  in  the  thing  to  the  other  for  a  money 
price,  the  contract  was  completely  proven,  and  bind- 
ing on  both  parties.  If,  by  the  terms  of  the  agree- 
ment, the  property  in  the  thing  sold  passed  immediate- 
ly to  the  buyer,  the  contract  was  termed  in  the  conmion 
law  'a  bargain  and  sale  of  goods';  but  if  the  property 
in  the  goods  was  to  remain  for  the  time  being  in  the 
seller,  and  only  to  pass  to  the  buyer  at  a  future  time, 
or  on  the  accomplishment  of  certain  conditions,  as,  for 
example,  if  it  were  necessary  to  weigh  or  measure  what 
was  sold  out  of  the  bulk  belonging  to  the  vendor,  then 
the  contract  was  called  in  the  common  law  an  executory 
agreement."* 

The  common  law  "bargain  and  sale"  meant  a  com- 


*Benj.  Sales,  3.  "A  very  important  modification  of  the  com- 
mon law  in  respect  to  bargain  and  sale  of  goods,  and  to  execu- 
tory contract,  was  introduced  by  the  statute  29  Car.  II.  c.  3, 
commonly  called  the  Statute  of  Frauds,  and  amendment  thereof, 
the  9  Geo.  IV.  c.  14,  s.  7,  known  as  Lord  Tenterden's  Act."  (Id. 
4.)  ii.  separate  chapter  is  given  to  these  acts  in  this  book.  See 
Chapter  IV.  post. 
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pleted  transaction,  and  this  is  the  proper  meaning  of 
the  word  sale.  It  is  also  a  contract  as  well  as  a  com- 
pleted transaction,  title  having  fully  passed  to  the 
vendee;  while  the  agreement  to  sell,  or  executory  agree- 
ment, uncompleted,  is  an  executory  contract  of  sale,  to 
be  completed  in  the  future,  and  no  present  title  passes 
to  the  vendee.  The  distinction  between  executed  con- 
tracts of  sale,  or  sales  proper,  and  executory  contracts 
of  sale  or  agreements  to  sell  is  important  as  it  occasions 
most  of  the  difficulty  that  arises  out  of  the  transactions 
relative  to  the  transfer  of  the  title  to  personal  property. 
In  a  sale  or  executed  contract  of  sale,  the  title  then  and 
there  passes  from  the  seller  or  vendor  to  the  purchaser 
or  vendee;  while  in  an  executory  contract  of  sale  the 
title  does  not  pass,  but  remains  in  the  vendor.  And, 
strictly  speaking,  if  the  title  does  not  pass  there  is  no 
sale.* 


♦It  is  said  that  the  word  sale  is  used  by  the  profession  in  legal 
controversies  as  meaning  an  actual  transfer.  And  if  in  con- 
nection with  the  word  sale  the  word  contract  is  used,  it  is  then  an 
executed  contract  of  sale,  or  a  completed  sale  that  is  meant.  But 
it  is  evident  that  these  meanings  are  not  always  to  be  given  to 
the  words,  but  that  they  are  frequently  used  by  the  profession 
and  especially  by  non-professional  persons  when  nothing  more  is 
meant  than  executory  contract  of  sale,  and  one  in  which  the  title 
docs  not  pass,  and  which  in  law  is  a  mere  agreement  to  sell. 

In  this  treatise  the  word  sale  will  be  used  to  designate  an  actual 
coinpietcd  sale,  wliili'  an  agreement  to  sell  uncompleted,  will  be 
designated  as  executory  agreement  or  contract  of  sale.  A  sep- 
arate- chapter  will  be  given  to  explain  the  distinction  between 
executed  and  (  xccutory  contracts  of  sale.     See,  Post,  Chapter  V. 
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Sec.  1054.  A  SALE  DISTINGUISHED  FROM 
OTHER  TRANSACTIONS.— A  sale  is  also  to  be 
distinguished  from  bailment,  from  bailment  with  right 
to  purchase,  from  pledge,  from  chattel  mortgage,  from 
lease  or  hiring,  from  assignment,  from  consignment, 
from  gift,  from  exchange  or  barter,  from  agency,  and 
from  a  contract  for  labor  and  materials.  In  some  ex- 
ceptional cases  the  facts  concerning  a  contract  approach 
so  closely  to  two  or  more  of  the  above  transactions  that 
it  is  necessary  to  lay  down  certain  tests  which  will  serve 
to  distinguish  one  from  the  other. 

1.  Bailment.  In  a  sale  we  have  seen  the  title  passes. 
In  a  bailment  only  a  special  or  qualified  interest  passes 
to  the  bailee.  The  established  test  between  a  bailment 
and  a  sale  is,  that  when  the  identical  thing  delivered 
is  to  be  returned,  though  perhaps  in  an  altered  form, 
it  is  a  bailment,  and  the  title  is  not  changed;  but  when 
there  is  no  obligation  to  return  the  specific  article  re- 
ceived, and  the  receiver  is  at  liberty  to  return  another 
thing,  either  in  the  same  or  some  other  form,  or  else 
to  pay  money,  he  becomes  a  purchaser,  the  title  is 
changed,  and  the  transaction  is  a  sale.* 

2.  Bailment  With  Right  to  Purchase.  When  the 
contract  gives  the  receiver  of  the  goods  the  option  of 
purchase  or  return,  or  where  they  are  delivered  on  trial, 
this  contract  constitutes  a  bailment  only  until  the  option 


*Ewing  V.  French,  1  Blackf.  (Ind.  1825)  5354;  Randell's 
Case,  3  P.  C.  Rep.  101  (1869)  ;  Bretz  v.  Diehl,  117  Pa.  St.  589; 
Bastress  v.  Chickering,  18  111.  App.  198;  Sattler  v.  Hallock,  160 
N.  Y.  291,  73  Am.  St.  Rep.  686. 
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lias  been  exercised  by  the  purchaser  or  receiver.  If  a 
time  is  set  hi  which  the  goods  are  to  be  returned,  on  a 
contract  of  sale  or  return,  and  the  goods  are  not  re- 
turned withm  this  tune,  the  transaction  becomes  an  ab- 
solute sale.  So  the  detention  and  use  of  an  article  be- 
yond a  reasonable  time,  when  no  time  is  set  for  the 
return,  is  considered  an  election  to  make  the  sale  com- 
plete ami  perfect.* 

3.  Pledge,  Chattel  IMortgage,  Lease.  Defining  a 
sale  as  the  transfer  of  the  absolute  or  general  property 
ill  a  thing,  distinguishes  it  from  a  pledge  or  loan,  from 
a  chattel  mortgage,  from  a  lease  or  hiring  and  from 
bailment,  as  in  each  of  these  there  is  only  a  transfer 
(jf  a  special  interest  while  the  general  property  remains 
in  the  pledgor,  mortgagor,  etc.  In  the  case  of  a  mort- 
gage though  the  general  title  passes  to  the  mortgagee, 
it  is  conditional  and  reverts  to  the  mortgagor  instantly 
u{)()n  the  performance  of  the  condition  without  any  act 
of  reconveyance.t 


•Hunt  V.  Wvnmn,  100  Mass.  198;  Dando  v.  Foulds,  105  Pa. 
St.  7i;  Moss  V.  Sweet,  16  Q.  B.  493;  Quinn  v.  Stout,  31  Mo. 
160;  li+  Am.  &  Kn^.  Encyc.  L.  1024.  There  is  a  distinction  be- 
twwn  u  dill  very  with  an  option  to  purchase  if  one  likes,  and  a 
purrhuhc  with  an  option  of  return  if  one  docs  not  like;  in  the 
fonm-r  ctiHv  the  title  does  not  pass  until  the  option  is  exercised, 
in  the  other  it  pa.sHcs  instantly,  subject  to  a  ri^ht  to  return  and 
ni»rind.  Wilson  v.  Stratton,  47  Me.  120;  Kahn  v.  Klabunde,  50 
Win.  SJi.");  Strau.s.H  Saddlery  Co.  v.  Kinpinan,  42  Mo.  App.  216; 
Hourk  V.  Linn.  4H  Neb.  227. 

:nrillid«y  V.  Ilolpute,  L.  H.  3  Kxrh.  299;  Smith  v.  Niles,  20 
VI.  515;  Merrifield  v.  n..,k.  ,-,  <)  All.,.  29;  Susman  v.  Whyard, 
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4.  Assignment,  Consignment.  The  term  assign- 
ment being  used  in  the  general  sense  of  a  transfer  of 
property  would  include  a  sale,  but  is  usually  used  in 
a  more  limited  sense  as  the  making  over  by  the  owner 
to  another  of  the  whole  of  his  property,  real  or  per- 
sonal, for  certain  purposes  described  in  the  instrument 
making  the  assignment.* 

As  a  rule,  where  goods  are  "consigned"  for  sale,  that 
is,  to  be  sold  for  the  benefit  of  the  consignor,  the  con- 
tract is  a  bailment,  and  not  a  sale  to  the  consignee;  the 
goods  do  not  become  his  property,  or  liable  to  attach- 
ment by  his  creditors.!  But  where  the  consignee  is  to 
sell  upon  terms  fixed  by  himself,  and  is  bound  to  pay 
the  consignor  at  a  fixed  price,  when  the  goods  are  sold, 
the  contract  is  one  of  sale.  I 

5.  Gift,  Barter.  A  sale  is  a  transfer  for  a  price  in 
money,  a  gift  is  a  transfer  without  consideration.  Ex- 
change or  barter  has  already  been  distinguished  from 
sale,  the  one  being  founded  on  a  money  consideration, 
the  other  on  property  other  than  money.     There  is  no 


149  N.  Y.  127;  Ware  v.  Hooper,  98  Fed.  Rep.  160.  See  the 
subject  of  Conditional  sales,  Post  Chap.  vi. 

*Ball  V.  Chadwick,  46  111.  31 ;  Johnson  v.  McGrew,  11  la. 
151 ;  Hight  V.  Sachett,  34  N.  Y.  451. 

fMeldrum  v.  Snow,  9  Pick.  441 ;  Walker  v.  Buttenvick,  105 
Mass.  237 ;  Weir  Plow  Co.  v.  Porter,  82  Mo.  23 ;  Holleman  v. 
Fertilizer  Co.,  106  Ga.  156;  Bank  v.  McAndrews,  5  Mont.  325. 

tWood  Machine  Co.  v.  Brooke,  2  Sawy.  (U.  S.)  576;  Nutter 
V.  Wheeler,  2  Lowell  (U.  S.)  346;  Halliday  v.  Hamilton,  11 
WaU.  (U.  S.)  560. 
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substantial  difference  between  a  sale  and  an  exchange 
or  barter,  except  in  the  common  law  forms  of  pleading. 

6.  Agency,  Contract  for  Labor  and  Materials.  The 
contract  respecting  goods  may  be  so  framed  as  to  make 
the  receiver  of  them  an  agent  of  the  owner  in  respect 
to  the  transaction  or  the  purchaser.  The  intention  of 
the  parties  as  legally  determined  will  control  the  nature 
of  the  contract,  and,  generally,  the  main  test  is  whether 
or  not  an  option  is  given  the  receiver  of  the  goods  to 
pay  for  and  keep  them;  in  case  this  is  done  it  is  a  sale, 
and  title  passes  absolutely,  so  that  in  case  of  the  goods 
being  destroyed  it  falls  on  the  transferee,  or  receiver.* 

It  was  formerly  held  that  where  goods  bargained 
for  did  not  exist  in  solido  at  the  time,  and  were  to  be 
manufactured  or  completed,  it  was  a  contract  for  work 
and  labor  and  not  of  sale.f  This  rule  is  now  modi- 
fied, and  only  articles  specially  manufactured  to  fill  an 
order  are  considered  as  contracts  for  work  and  labor, 
while  an  order  for  articles  regularly  manufactured,  is 


*Flcct  V.  Hertz,  98  III.  App.  564;  Columbus,  Etc.,  Co.  v. 
Crane,  9  U.  S.  App.  46 ;  Black  v.  Webb,  20  Ohio  304,  55  Am. 
Dec.  456.  In  the  last  case  B  gave  to  W  a  writing  setting  forth 
that  B  had  received  $175  as  an  advance  to  buy  barley  for  W,  and 
B  agreed  to  deliver  at  a  certain  place  and  within  a  certain  time 
and  for  a  named  price  one  thousand  bushels  of  barley,  held,  a 
sale  and  not  an  agency,  and  the  barley  being  injured  by  flood 
Ixfore  delivery  the  loss  fell  on  B,  the  property  being  at  his  risk 
until  delivery,  Ruthrauff  v.  Hagenbuch,  58  Pa.  St.  103. 

(Parsons  v.  Loucks,  47  N.  Y. ;  Crookshank  v.  Burrell,  18 
Johns.  (N.  Y.)  58,  9  Am.  Dec.  187. 
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a  sale  though  the  articles  are  not  in  existence  at  the 
time.$ 

Sec.  1055.  AUTHORITIES  ON  THE  LAW 
OF  SALES. — Among  the  many  valuable  text-books 
and  authorities  on  the  law  of  Sales,  or  Personal  prop- 
erty, we  mention  the  following:  Benjamin's  Sales,  is  an 
English  treatise  by  J.  P.  Benjamin,  which  has  reached 
its  7th  American  edition,  and  is  a  very  exhaustive 
work.  Blackburn  and  Williams  are  English  authors 
of  books  that  are  quoted  and  used  in  the  United  States, 
the  latter  work  having  reached  its  4th  American  edi- 
tion. W.  W.  Story's  work  on  "The  Law  of  Sales," 
is  the  pioneer  among  American  authorities.  Among 
later  American  authors  may  be  mentioned.  Baker, 
Barbour,  Darlington,  Dwight,  Schouler,  Tiedeman, 
Usher  and  Mechem.  The  works  by  Prof.  Schouler  and 
Prof.  Mechem  are  in  two  volumes.  The  article  on 
"Sales"  in  the  24th  volume  of  the  second  edition  of 
the  American  and  English  Encyclopedia  of  Law,  is 
most  complete  and  valuable  in  that  the  cases  cited  are 
the  latest,  and  are  gathered  from  the  reports  of  all  the 
States. 

It  may  be  well  to  mention  here  that  in  England,  fol- 
lowing the  plan  of  simplifying  and  codifying  the  com- 
mon and  statute  law  on  special  branches  of  law,  as 
Negotiable  Instruments,  in  1893,  the  Sale  of  Goods 
Act  was  passed,  making  uniform  and  codifying  the 


tShawhan  v.  Van  Nest,  25  Ohio  St.  490 ;  Finney  v.  Apgar,  31 
N.  J.  L.  ^66;  Donnell  v.  Hearn,  12  Daly  230. 
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principles  of  law  relating  to  Sales.  The  English  act 
vras  drafted  by  Judge  jNI.  D.  Chahners,  and  he  repro- 
duced as  exactly  as  possible  the  existing  law  on  the 
subject.  This  act  is  given  at  length  in  the  7th  Ani. 
Ed.  of  Benjamin  on  Sales.  It  is  to  be  hoped  that  the 
same  plan  will  be  followed  in  the  various  States. 


CHAPTER  II. 

CONCERNING   THE   PARTIES   AND   MUTUAL   ASSENT. 

Sec.  1056.  OF  THE  PARTIES  TO  THE  CON- 
TRACT—IN GENERAL.— The  general  rules  of 
law  which  determine  and  fix  the  capacity  of  parties  to 
make  contracts,  and  which  j^rotect  them  from  liability 
by  reason  of  infancy,  coverture,  and  the  like  causes, 
are  applicable  in  determining  the  capacity  of  parties 
to  the  contract  of  sale.  These  principles  have  already 
been  considered  under  the  subject  of  Contracts  in  a 
previous  number  of  this  Series,  and  need  not  be  given 
again.*  The  special  principles  applicable  to  sales  are 
given  in  the  following  sections. 

Sec.  1057.  SAME  SUBJECT— WHO  MAY 
SELL. — No  one  can  sell  goods  and  convey  a  valid 
title  to  them  unless  he  is  the  owner,  or  the  legal  rep- 
resentative of  the  owner,  the  maxim  being,  NemOj  dat 
quod  non  hdbet.  That  is,  the  purchaser  of  goods,  how- 
ever innocent  he  may  be,  can  derive  no  title  nor  prop- 
erty in  goods  bought  from  one  not  the  owner,  as  is  the 
case  where  lost  or  stolen  goods  have  been  sold  to  some 
innocent  purchaser.  The  original  owner  of  the  goods 
may  maintain  trover  or  replevin  against  any  one  having 
the  possession  of  them.f 


*Cyclopedia  of  Law,  Vol.  4,  Sees,  452-457. 
tSmith  V.  Clews,  114  N.  Y.  190 ;  Peer  v.  Humphrey,  2  A.  &  E. 
495 ;  Stone  v.  Marsh,  6  B.  &  C.  551. 

13 
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Tliere  are  a  few  special  cases  which  present  excep- 
tions to  the  rule  above  stated,  these  are: 

1.  Market  Overt.  In  England  from  a  very  early 
day  it  was  the  custom  to  hold  a  public  market  on  special 
days  in  certain  towns,  and  goods  sold  in  such  places  at 
such  times  were  exempt  from  the  general  principles 
above  stated  and  the  purchaser  took  a  good  title  al- 
though the  seller  was  not  the  lawful  owner  of  them.* 
The  English  law  as  to  sales  m  Market  Overt  has  never 
obtained  sanction  in  America,  and  no  sale,  however  pub- 
lic, of  stolen  goods  will  pass  title  to  the  purchaser.! 

2.  Negotiable  Instruments.  All  forms  of  negotia- 
ble instruments  come  under  the  well  settled  rule  of  the 
I^aw  ^lercliant  by  which  they  commonly  pass  on  de- 
livery, before  maturity,  from  man  to  man,  like  coin,  so 
that  even  a  thief  may  pass  a  valid  title  to  such  paper, 
if  the  buyer  for  value  has  been  guilty  of  no  fraud  in 
taking  them.  This  subject  has  already  been  fully 
treated  in  Vol.  6  of  the  Cyclopedia  of  Law.  (Wheeler 
V.  C;uil(I,  20  Pick.  545;  Seybel  v.  Bank,  54  N.  Y.  288; 
Spooiier  V.  Holmes,  102  Mass.  53.) 

T)  Rep.  K.'3b;  2  Bl.  Com.  450;  Benj.  Sales,  Sees.  6-14. 

fTownc  V.  Collins,  14  Mass.  500  (1785)  ;  Roland  v.  Gundy,  5 
Ohio  202;  Rrvant  v.  Whitchcr,  52  N.  H.  158;  Jones  v.  Ncllis, 
41  111.  482. 

Till'  j)iihlic  sulc  of  ^oods  on  execution  by  a  sheriff  was  at  one 
time  thought  to  resemble  sale  in  Market  Overt  under  the  English 
law,  and  to  pjiss  a  good  title  to  the  buyer,  even  though  they  did 
not  belong  to  the  execution  debtor,  but  it  is  now  well  settled  t/iat 
Buch  a  sale  passes  no  Intter  title  than  was  in  the  execution  debtor. 
(Bryant  v.  Whitcher,  .'>2  N.  II.  158;  Black  v.  Jones,  64  N.  C. 
.SIK;  C.rit^itli  V.  Fowler,  IH  Vt.  ,'i90.) 


PARTIES— MUTUAL    ASSENT.  15 

3.  Pledgees.  The  pledgee  or  pawnee  of  property, 
although  not  the  owner  has  such  an  interest  in  the  same 
that,  after  a  default,  he  may  sell  the  same  without  judi- 
cial process  and  i^ass  a  good  title  to  the  purchaser.  Good 
faith  and  due  notice  are,  however,  always  requisite. 
(See  the  subject  of  Bailments  in  Vol.  5,  Cyclopedia 
of  Law;  Stearns  v.  Marsh,  4  Denio  227;  Wash- 
burn V.  Pond,  2  Allen  474;  Schouler,  Bailments,  Sees. 
229-230.) 

4.  Masters  of  Vessels.  The  Master  of  a  vessel  has 
the  right  to  sell  the  ship  and  cargo,  in  case  of  actual 
necessity  only,  the  circumstances  then  being  held  to 
create  an  implied  agency.  (Post  v.  Jones,  19  How. 
150;  The  Amelia,  6  Wall.  26;  Myers  v.  Baymore,  10 
Pa.  St.  114.) 

5.  Factors.  By  the  Factors'  Acts  in  the  different 
States  it  is  customarily  provided  that  a  factor,  con- 
signee, or  other  agent  intrusted  with  the  possession  by 
the  owner  for  the  purpose  of  sale,  is  deemed  to  be  the 
true  owner  of  the  goods  so  far  as  to  give  validity  to 
sales.  To  do  so  he  must  be  really  and  truly  such  factor 
or  agent,  must  have  the  actual  possession  or  docu- 
mentary evidence  of  title,  and  he  cannot  pledge  such 
goods  nor  transfer  the  same  in  payment  of  his  own  pre- 
existing debt.  (Thatcher  v.  floors,  134  Mass.  156; 
Bank  v.  Shaw,  61  N.  Y.  299;  Howland  v.  Woodruf, 
60  N.  Y.  73;  Wright  v.  Solomon,  19  Cal.  64;  Warner 
V.  Martin,  11  How.  209.) 

6.  Goods  Not  in  Possession.  The  real  owner  of 
personal  property  may  make  a  valid  sale  of  the  same 
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although  they  are  in  the  adverse  possession  of  another; 
the  buyer  may  bring  suit  in  his  own  name  to  recover 
possession,  the  doctrine  of  disseisin  not  applying  to 
personal  property.  This  is  true  though  the  goods  are 
under  attachment  issued  against  the  owner,  such  trans- 
fer passing  title  subject  to  the  creditor's  lien.  (Webber 
V.  Davis,  M  Me.  147;  McKee  v.  Judd,  12  N.  Y.  622; 
Bank  v.  Thomas,  125  Mass.  278;  Klinck  v.  Kelley,  63 
Barb.  622.) 

7.  Other  Cases.  Both  at  common  law  and  by  statute 
goods  of  a  perishable  nature,  the  title  of  which  is 
in  litigation  may  be  ordered  sold  by  the  court  on  ap- 
plication, and  even  goods  not  of  a  perishable  nature 
may  be  ordered  sold  at  once  if  there  is  any  just  or 
sufficient  reason  therefor.  (The  Hercules,  11  P.  D.  10; 
Benj.  Sales,  Sec.  18;  See  Sees.  3229,  55M,  5636,  6009, 
Rev.  Stat.  Ohio.)  So  at  common  law  the  title  of  a 
bona  fide  purchaser  for  value  of  property  from  one  who 
was  intrusted  with  the  possession  and  apparent  owner- 
ship by  the  true  owner,  will  be  upheld,  because  such  acts 
on  the  part  of  the  owner  implies  the  grant  of  the  power 
of  alienation  to  the  party  in  possession.  (Dias  v. 
Chickering,  64  :Md.  348;  Nixon  v.  Brown,  57  N.  H. 
34;  Gunn  v.  Davis,  78  Pa.  St.  15;  McMahon  v.  Sloan, 
12  Pa.  St.  220.)  By  statute  in  Ohio  it  is  provided  that 
where  personal  chattels  remain  for  five  years  in  the 
possession  of  a  ])erson  to  whom  a  pretended  loan  has 
been  made  they  will  be  deemed  the  property  of  such 
person,  unless  a  written  instrument  reserving  the  title 
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in  the  lender  is  taken  and  recorded  within  six  months 
after  such  loan  is  made.     (Sec.  4197,  Rev.  Stat.  Ohio.) 

Sec.  1058.  SAME  SUBJECT— WHO  MAY 
BUY. — "There  are  certain  classes  of  persons  incom- 
petent to  contract  in  general,  but  who  under  special 
circumstances  may  make  valid  purchases.  Infants,  in- 
sane persons,  and  married  women  are  usually  protected 
from  liability  on  contracts,  as  also  drunkards  when  in 
such  a  state  as  to  be  unable  to  understand  what  they 
are  doing;  such  persons  being  considered  to  be  devoid 
of  that  freedom  of  will,  combined  with  that  degree  of 
reason  and  judgment,  that  can  alone  enable  them  to 
give  the  assent  which  is  necessary  to  constitute  a  valid 
engagement."  (Benj.  Sales,  Sec.  21.)  These  excep- 
tions will  now  be  briefly  considered. 

1.  Infants.  These  are  persons  under  the  age  of 
majority.  Such  persons  may  buy,  and  acquire  as  good 
a  title  as  an  adult;  but  their  legal  liability  for  pur- 
chases is  very  different,  being  protected  by  law  from 
liability  except  for  necessaries.  For  these  the  infant 
may  be  sued,  the  amount  recovered  being  the  reason- 
able value  of  the  goods  sold.*  In  such  a  suit  against 
an  infant  two  questions  arise:  (a)  Were  the  articles 
sold  within  the  class  of  things  called  necessaries,  for 
which  an  infant  can  be  liable  under  any  circumstances, 
(b)  Were  the  specific  articles  sued  for  actually  neces- 


*Earle  v.  Reed,  10  Met.  387;  Gregory  v.  Lee,  64  Conn.  413; 
Walter  v.  Everard  (1891),  2  Q.  B.  369.  Also  see  Cyclopedia  of 
Law,  Vol.  3,  Sees.  378-380. 
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sary  for  the  infant  in  the  particular  case.  The  first 
question  is  for  the  court,  the  second  for  the  jury  * 

An  infant's  sales  may  also  be  avoided  as  well  as  his 
purchases,  even  during  minority.  And  property  so  sold 
may  be  reclaimed  wherever  it  is  found,  some  cases  hold- 
ing that  it  may  be  taken  from  the  hands  of  an 
innocent  purchaser  from  the  infant's  vendee.f  In  such 
cases,  however,  it  becomes  the  duty  of  the  infant  to 
return,  if  possible,  the  consideration  received  in  the  sale. 
The  student  is  referred  to  Vol.  3  of  the  Cyclopedia 
of  Law  ill  which  the  subject  of  Infancy  is  more  fully 
treated. 

2.  Lunatics,  and  Others  ^lentally  Incompetent. 
Persons  mentally  unsound,  whether  permanently  or 
temporarily  so,  are  protected  like  infants  from  being 
bound  on  contracts  except  for  necessaries.  Their  con- 
tracts are  voidable  only,  not  void.  The  person  con- 
tracting with  them  is  always  bound,  and  this  is  so 
though  the  contract  be  wholly  executory.? 


•Mohney  v.  Evans,  51  Pa.  St.  80;  Bent  v.  Manning,  10  Vt. 
225 ;  Barnes  v.  Barnes,  50  Conn.  572. 

tChaj)in  V.  ShafFer,  49  N.  Y.  407;  Shipman  v.  Horton,  17 
Conn.  4H1  :  Towlc  v.  Dresser,  73  Me.  252. 

JAllon  V.  Berryliill,  27  la.  540;  Sawyer  v.  Lufkin,  56  Me. 
80H;  In  re  Rhodes,  44  Ch.  D.  94;  Kendall  v.  May,  10  Allen  59. 
In  Ilalkt  V.  Oakes,  1  Cush.  296,  it  is  held  that  Counsel  fees  for 
services  rendered  in  good  faith  to  test  the  question  of  insanity 
are  considi  red  to  be  a  necessity;  and  the  better  opinion  seems  to 
})<•  that  such  p)ersons  will  be  liable  for  goods  furnished  and  val- 
tiiibh-  services  rendered  in  good  faith,  and  without  reason  to  sus- 
pect insanity,  before  the  (juestion  of  sanity  has  been  judicially 
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3.  Married  Women.  At  the  common  law  the  con- 
tracts of  married  women  except  in  a  few  cases,  were 
held  absolutely  void,  and  could  not  afterwards  be  rati- 
fied by  her  so  as  to  be  binding.*  But  the  modern  stat- 
utes have  abrogated  the  common  law  and  so  enlarged 
their  capacity  to  contract  and  assume  liability  that  the 
common  law  holdings  are  seldom  applicable.  This  sub- 
ject has  been  previously  discussed  in  Vol.  3  of  the 
Cyclopedia  of  Law,  to  which  the  student  is  referred.! 

Sec.  1059.  MUTUAL  ASSENT— HOW  EX- 
PRESSED.— "The  assent  of  the  parties  to  a  sale  need 
not  be  express.  It  may  be  implied  from  the  language, 
or  from  their  conduct;  may  be  signified  by  a  nod  or 
gesture,  or  may  even  be  inferred  from  silence  in  certain 
cases;  as,  if  a  customer  takes  up  wares  off  a  trades- 
man's counter  and  carries  them  away,  and  nothing  is 
said  on  either  side,  the  law  presumes  an  agreement  of 
sale  for  the  reasonable  worth  of  the  goods."| 


determined,  and  the  other  parties  can  not  be  put  in  statu  quo. 
(Young  V.  Stearns,  48  N.  H.  133;  Insurance  Co.  v.  Hunt,  14* 
Hun  169,  79  N.  Y.  541 ;  Bank  v.  Moore,  78  Pa.  St.  407;  Fay 
V.  Burdett,  81  Ind.  433.)  TJtiat  a  sale  made  by  one  too  intoxi- 
cated to  understand  the  nature  of  the  transaction  may  be  avoided, 
see  Barret  v.  Buxton,  2  Ark.  167,  the  leading  case  in  America  on 
this  subject;  French  v.  French,  8  Ohio  214;  Carpenter  v. 
Rodgers,  61  Mich.  384. 

*Watkins  v.  Halstead,  2  Sandf.  311 ;  Musick  v.  Dodson,  76 
Mass.  624;  Hay  ward  v.  Barker,  52  Vt.  429;  Benj.  Sales,  Sees. 
31-34. 

fCyclopedia  of  Law,  Vol.  3,  Sees.  378-380. 

|Benj.  Sales,  Sec.  38. 
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In  order  to  constitute  a  valid  contract,  the  assent 
must  also  be  mutiud  or  reciprocal,  and  intended  to  bind 
both  sides.  It  must  also  be  concurrent  in  point  of  time. 
Intent  to  sell  is  always  necessary  on  one  side,  and  intent 
to  buy  on  the  other.  If  these  mtents  do  not  exist  mu- 
tually, at  tlie  same  time,  there  is  no  contract  of  sale. 
Therefore  where  there  is  no  intention  that  the  title  shall 
be  transferred  in  reality,  but  only  a  colorable  sale,  no 
title  i)asses.* 


•Commonwealth  v.  Simonds,  90  Mass.  59.  In  Hutchinson  v. 
Bowkcr,  the  defendant  wrote  and  offered  to  sell  a  cargo  of  good 
barlev,  the  plaintiff  answered  and  said  he  would  take  it,  but  he 
expected  fine  barley  and  full  weight.  The  defendant  replied  that 
no  such  expression  was  used  in  his  letter,  and  he  refused  to  ship 
the  barlcv.  In  the  trial  it  was  shown  that  the  term,  fine  barley, 
and  good  barley  were  distinct  and  well  known  in  the  trade,  and 
fine  barley  the  heaviest.  The  court  held  that  the  minds  of  the 
parties  did  not  meet  shice  fine  barley  was  a  better  quality  than 
good  barley,  5  :\I.  and  W.  535. 

A  proposal  or  offer  must  in  some  way  be  accepted  to  constitute 
a  sale.  For  this  reason  the  bidder  at  auction  may  retract  be- 
fore the  property  is  "struck  off"  to  him.  Fisher  v.  Seltzer,  23 
Pa.  St.  308.  Where  the  fair  import  of  the  defendant's  coitc- 
sj)nn(lcncc  or  acts  is  that  he  assents  to  the  plaintiff's  proposal, 
and  fr<Mn  which  the  plaintiff  believes,  and  has  reason  to  believe, 
that  lie  assents,  his  secret  intention  not  to  assent  is  immaterial. 
Bohn  Mfg.  Co.  V.  Sawyer,  169  Mass.  477.  The  question  is,  was 
there  really  an  acccptanci"?  Thus  where  plaintiff  offered  to  buy 
shoes  upon  ct  rtaiii  spfcifit<l  terms,  the  defendants  replied  that 
y)hiintifr8  letter  "should  have  [)rompt  attention."  Held,  no  ac- 
r<ptjince,  Manier  v.  Apj)ling,  112  Ala.  063.  See  also,  Smith 
V.  Ctowdy,  S  All.n  566;  State  v.  Peters,  91  Me.  31  ;  McDonald 
V.  ncwirk,  51   Mich.  7!);  Wilson  v.  Wilson,  L.  R.  5  H.  L.  64f. 
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The  necessity  for  co-existence  of  assent  allows  an 
offer  to  be  retracted  at  any  time  before  acceptance, 
though  time  is  given  in  which  to  accept.  Thus  where 
G.  offered  to  exchange  horses  with  E.  and  pay  $50 
difference.  E.  reserved  the  right  of  deciding  within 
two  or  three  days.  They  actually  exchanged  to  enable 
E.  to  decide;  but  before  the  time  was  out  or  any  de- 
cision made  by  E.,  G.  gave  E.  notice  that  he  withdrew 
his  offer.  Held  no  bargain,  and  that  E.  could  not  re- 
cover the  $50  of  G.* 

So,  as  assent  may  be  given  and  the  bargain  closed 
at  any  time  before  retraction  though  the  period  allowed 
for  such  acceptance  has  not  expired.  The  proposer  not 
having  withdrawn  his  offer  cannot  object  that  the  other 
did  not  require  all  the  allotted  time.f 

The  assent  must  also  be  communicated  to  the  pro- 
poser, either  actually  or  in  legal  contemplation,  as  by 
mailing  a  letter  of  acceptance.!  The  acceptance  must 
be  made  known  to  the  other  party  within  the  time  fixed 


*Eskridge  v.  Glover,  5  Stev/.  and  Port.  264 ;  Larmon  v.  Jor- 
don,  56  111.  204 ;  Thompson  Mfg.  Co.  v.  Perkins,  97  la.  607. 

tCooper  V.  Lansing  Wheel  Co.,  94  Mich.  272. 

Where  A  offers  for  a  certain  price,  and  B  offers  to  accept  at  a 
less  price  it  is  a  rejection  by  B  of  the  offer  by  A.  But  if  B  mere- 
ly makes  an  inquiry  of  A  as  to  whether  he  will  not  modify  the 
terms  of  the  sale  or  sell  at  a  less  price,  this  will  not  give  A  the 
right  to  consider  the  offer  as  rejected,  and  a  subsequent  accept- 
ance before  the  offer  is  withdrawn,  will  bind  both  parties.  Steven- 
son V.  McLean,  5  Q.  B.  346. 

JBeckwith  V.  Chcevcr,  27  N.  H.  41 ;  Emerson  v.  Graff,  29  Pa. 
St.  358;  White  v.  Corlies,  46  N.  Y.  467. 
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by  his  offer.  Where  no  time  is  stated,  the  acceptance 
nuist  be  within  a  reasonable  time.*  The  acceptance  or 
assent  must  also  be  unconditional.  That  is,  it  must 
exactly  conform  to  the  offer,  neither  more  nor  less;  at 
least  must  not  change  any  material  condition.!  So  the 
retraction  of  the  offer  must  be  made  known  to  the 
offeree  before  it  has  any  effect.  Otherwise,  if  the  ac- 
ceptance be  duly  signified  or  mailed  by  the  offeree,  be- 
fore any  knowledge  of  a  retraction,  though  one  had  been 
really  sent,  the  sale  is  completed.t 


♦Oil  Co.  V.  Lead  Co.,  4  Dill.  431 ;  Averil  v.  Hedge,  12  Conn. 
424;  Longwcrtli  v.  Mitchell,  26  O.  St.  334.  What  is  reasonable 
time  is  a  question  of  law  for  the  court.  Craft  v.  Isham,  13  Conn. 
41. 

tPotts  V.  Whitehead,  23  N.  J.  Eq.  514 ;  Decker  v.  Gwinn,  95 
Ga.  518.  Thus  a  person  need  not  accept  a  less  quantity  than 
ordered,  nor  a  larger  quantity.  Bruce  v.  Pierson,  3  Johns.  534 ; 
Ronuncll  v.  Wingate,  103  Mass.  327.  But  a  slight  excess  of  the 
amount  ordered  would  not  excuse  one  from  receiving  and  paying 
for  the  true  amount  in  the  absence  of  any  fraud.  Jenness  v.  Iron 
Co.,  53  Me.  20;  Seed  Co.  v.  Hall,  14  Kans.  553;  Shrimpton  v. 
Warmack,  72  Miss.  208.  In  Home  v.  NIver,  168  Mass.  4,  it 
was  held,  that  an  offer  asking  a  reply  by  telegraph,  could  not  be 
accepted  by  sending  a  letter  by  mail  two  days  later.  And  an 
offer  to  sell  100  kegs  of  butter  at  20  cents  is  not  accepted  by 
reply,  "Will  tak(  your  butter  at  20  cents  if  good." — Mcintosh 
V.  Hrill,  20  Up.  Can.  C.  P.  426.  Such  modified  acceptance  closes 
the  negotiiitions,  and  no  subsequent  acceptance  of  the  original 
()ff<  r  is  effective.  Cartmel  v.  Newton,  79  Ind.  1;  Baker 
V.  IIr)lf,  r)C)  Wis,  loo.  Otherwise,  a  mere  inquiry  in  regard  to 
the  offer.— Stevenson  v.  McLean,  5  Q.  B.  D.  346. 

tThe  Pul(,  Alto,  Davies,  344,  2  Ware  344;  Wheat  v.  Cross, 
31  Md.  \i[):  IJvrne  v.  Van  Tienhoven,  5  C.  P.  D.  344;  Cooke  v. 
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Sec.  1060.  SAME  SUBJECT— SALES  CON- 
TRACTED BY  MAIL  AND  BY  TELEGRAPH. 

— The  rule  with  reference  to  acceptances  is  that  the 
party  making  the  offer  by  letter  can  not  reject  after  a 
letter  of  acceptance  has  been  duly  mailed  by  the  of- 
feree. And  this  is  true,  some  cases  hold,  even  if  the 
letter  of  acceptance  never  reaches  the  other  party.* 
It  seems  that  when  an  offer  is  sent  by  mail,  it  implies 
a  request  or  authority  to  return  the  acceptance  in  the 
same  way,  thus  in  a  manner  making  the  mail  the  agent 
of  the  party  sending  the  proposal.  If  the  offeree  de- 
sires to  make  his  liabilitj^  depend  upon  the  actual  receipt 
of  the  acceptance,  he  may  do  so  by  so  stipulating.f 

The  same  courts  that  hold  that  a  contract  by  letter 
is  closed  by  mailing  the  acceptance,  also  hold  that  an 
acceptance  by  telegraph  is  completed  when  deposited 
at  the  office  of  the  Telegraph  Company.! 


Oxley,  3  T.  R.  653 ;  Taylor  v.  The  Merchants'  Fire  Ins.  Co.,  9 
How.  390;  Brauer  v.  Shaw,  168  Mass.  198. 

*Mactier  v.  Frith,  6  Wend.  103  (1830) ;  Vassar  v.  Camp,  11 
N.  Y.  441  (1854)  ;  Bryant  v.  Booze,  55  Ga.  438  (1875)  ;  Haas 
V.  Myers,  111  III.  421  (1885)  ;  Howard  v.  Daly,  61  N.  Y.  362. 

jLewis  V.  Browning,  130  Mass.  173 ;  Atlee  v.  Bartholomew,  69 
Wis.  43 ;  Bank  v.  Miller,  106  N.  C.  347. 

JTrevor  v.  Wood,  36  N.  Y.  307 ;  Utley  v.  Donaldson,  94  U.  S. 
29;  Perry  v.  Iron  Co.,  15  R.  I.  380. 

It  has  also  been  held  that  a  party  who  sends  an  order  by  tele- 
graph makes  the  Company  his  agent  for  its  transmission  and  de- 
livery, and  that  be  is  bound  by  the  message  delivered,  and  that  the 
receiver  is  entitled  to  put  the  message  in  evidence,  as  the  original 
message,  Loveland  v.  Green,  41  Wis.  431.  This  holding  should 
be  taken  with  some  qualification  since,  if  a  mistake  is  made,  prob- 
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Where  the  acceptance  is  made  by  letter  or  by  tele- 
graph it  is  sometimes  a  question  as  to  where  the  con- 
tract is  made.  The  rule  is,  that  it  is  made  in  the  state 
where  it  is  assented  to.    This  is  the  American  doctrine.* 

If  the  contract  is  valid  by  the  laws  of  the  state 
where  assented  to,  it  will  be  enforced  in  the  state  where 
the  letter  is  sent,  although  it  would  be  invalid  if  made 
in  that  state.f 

In  case  the  person  who  makes  the  offer  dies  or  be- 
comes insane  before  the  offer  is  accepted,  the  offer  is 
revoked.! 

Sec.  1061.  SAME  SUBJECT— IMPLIED 
CONTRACT. — A  contract  of  sale  will  be  implied  un- 
der certain  circumstances  without  any  expression  of  the 
will  or  intention  of  the  parties;  an  example  of  this  is, 
where  an  express  contract  has  been  made,  and  a  part 
of  tlie  goods  is  sent,  accepted,  and  retained  after  or 
with  knowledge  that  the  whole  will  not  be  furnished, 
Irtc  an  implied  contract  arises  to  pay  pro  rata,  subject 
in  some  courts  to  a  counter  claim  for  damages  for  non- 
('()in|)k'ti()n.?5      Some  xVmerican  cases  have  apparently 

uhly  the  sender  would  liavc  a  right  of  action  against  the  com- 
pany. 

•Erenrli  v.  Mansfield,  97  Mass.  89;  Garbract  v.  Common- 
wealth, 96  Pa.  St.  119. 

;  Kni;;lit  V.  .Maim,  120  Mass.  219;  Rindkoph  v.  DeRujter,  39 
Mich.  1  ;  (irimcs  v.  VanWctchten,  20  Mich.  410;  Stone  v.  Brown- 
ing, 168  N.  V.  598.  This  is  the  Canadian  law  also  but  is  not 
followed  in  I'mj^land. 

t Pratt  V.  Society  of  I^lgin,  9.'J  111.  475;  Brown  v.  McDonald, 
129  Mass.  66;  S<nig;.rs  v.  Alexander,  72  Mo.  134. 

§0.\endale  v.  Wetherell,  9  B.  &  C.  386;  Hart  v.  Miller,  15  M. 
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declined  to  apply  this  rule,  although  the  peculiar  lan- 
guage of  the  contracts  in  some  of  these  decisions  may 
also  have  had  some  effect  upon  the  conclusions  reached.* 
In  New  York  it  is  held,  by  later  cases,  that  if  the  vendee 
accepts  part,  then  knowing  that  the  whole  will  not  be 
delivered,  he  thereby  waives  full  performance  and  be- 
comes liable  for  the  part  accepted,  at  the  contract  price, 
less  damages  resulting  from  failure  to  deliver  the  bal- 
ance, f  So  where  goods  are  sent  to  one  without  having 
been  ordered,  and  he  receives  and  consumes  them  know- 
ing that  the  sender  expects  him  to  pay  for  them,  an  im- 
plied sale  arises.l 

And  where  a  party  induces  a  vendor  to  sell  goods  to 
an  insolvent  person  by  misrepresentation  and  then  ob- 
tains the  goods  for  his  own  benefit,  it  is  held  that  the 
vendor  may  recover  on  an  implied  contract  of  sale 
against  the  person  in  possession  of  the  goods.  § 


&  W.  85;  Richards  v.  Shaw,  67  111.  222;  Bowker  v.  Hoyt,  18 
Pick.  558 ;  Sauders  v.  Short,  86  Fed.  R.  225. 

*Withcrow  v.  Witherow,  16  Ohio  238;  Champlin  v.  Rowley, 
13  Wend.  258 ;  Kein  v.  Tupper,  52  N.  Y.  555 ;  Tipton  v.  Feit- 
ner,  20  N.  Y.  423. 

tAvery  v.  Willson,  81  N.  Y.  341 ;  Silberman  v.  Fretz,  12  App. 
Div.  (N.  Y.)  328;  Brady  v.  Cassidy,  145  N.  Y.  171 ;  Churchill 
V.  Holton,  38  Minn.  519. 

iWellauer  v.  Fellows,  14  Wis.  105. 

^Hill  V.  Perrot,  3  Taunt.  274 ;  Corking  v.  Jarrard,  1  Camp. 
37;  Benj.  Sales,  Sec.  48.  In  Hill  v.  Perrot,  supra,  the  court 
said  that  the  defendant  could  not  set  up  the  sale,  because  his  own 
fraud  had  procured  it,  and  the  mere  possession,  unaccounted  for, 
raised  an  assumpsit  to  pay. 
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Another  special  case  in  which  a  sale  takes  place  by 
the  operation  of  certam  principles  of  law,  rather  than 
hy  the  mutual  assent  of  the  parties,  either  expressed 
or  implied  is,  where  a  judgment  in  trover  or  conver- 
sion for  goods,  is  followed  by  payment,  then  the  plain- 
tiff's title  is  transferred  to  the  defendant.  The  accept- 
ance of  the  value  being  an  implied  assent  to  a  change 
in  the  ownership.*  The  general  rule  is  that  an  unsat- 
isfied judgment  in  trover  does  not  pass  title  in  the 
property  to  the  defendant.!  Some  cases  hold  that 
tlie  title  passes  upon  the  mere  recovery  of  the  judg- 
ment in  trover  without  any  satisfaction  of  such  judg- 
ment.! 

^Vhere  property  is  taken  wrongfully,  by  a  to/t,  and 
converted  to  the  use  of  the  wrongdoer,  many  courts 
liold  that  the  owner  may  waive  the  tort,  and  recover 
its  value  upon  an  implied  assumpsit. §  Other  courts 
hold  that  it  is  necessary  that  the  property  wrongfully 
taken  should  be  converted  into  money  by  the  wrong- 
doer, before  assumpsit  could  be  maintained.     In  this 


•Chincry  v.  Viall,  .5  H.  &  N.  288;  29  L.  J.  Ex.  180;  Hepburn 
V.  Scwcll,  5  H.  &  J.  211;  Brady  v.  Whitney,  24  Mich.  154; 
Thfiycr  V.  Mnnlcy,  73  N.  J.  309. 

rHrinsmcad  v.  Hurron,  L.  R.  6  C.  P.  584;  Miller  v.  Hyde, 
Ifll  Muss.  472;  Terry  v.  Mungor,  121  N.  Y.  165. 

JFloyd  V.  lirow.i,  1  Riiwlc  121  ;  Marsh  v.  Pier,  4  Rawlc  287. 
Miller  V.  Ilydc,  161  Mass.  472,  gives  the  decisions  holding  both 
v,nys  on  this  (jiicslinn. 

§Tirry  v.  Munger,  121  N.  Y.  165. 
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case  the  owner  may  recover  for  money  had  and  re- 
ceived to  his  use  and  benefit  by  the  defendant.* 

Sec.  1062.  SAME  SUBJECT— MISTAKE  AN- 
NULS ASSENT.— "From  the  general  principle  that 
contracts  can  only  be  effected  by  mutual  assent,  it  fol- 
lows that  where,  through  some  mistake  of  fact,  each 
was  assenting  to  a  different  contract,  there  is  no  real 
valid  agreement,  notwithstanding  the  apparent  mutual 
assent.t 

In  Wood  V.  Boj^nton  (64  Wis.  265)  it  was  held,  that 
in  the  absence  of  fraud  or  a  mistake  as  to  the  identity 
of  a  thing  sold  the  vendor  can  not  rescind  the  sale  and 
maintain  an  action  of  replevin.  And  that  where  the 
value  of  the  thing  sold  was  open  to  the  investigation 
of  both  parties,  and  both  supposed  at  the  time  that  the 
price  paid  was  a  fair  one,  no  disparity,  however  great, 
between  such  price,  and  the  real  value,  is  to  be  received 
in  an  action  at  law  as  evidence  of  fraud.  J 


*Watson  V.  Stover,  25  Mich.  386;  Tolan  v.  Hodgeboon,  38 
Mich.  624< ;  Jones  v.  Hoar,  5  Pick.  285. 

fBenj.  Sales,  Sec.  50. 

JThe  case  of  Wood  v.  Bo^nton,  supra,  is  an  exceptional  one 
and  not  now  followed  in  America.  The  facts  in  this  case  were 
that  a  poor  woman  in  Milwaukee  sold  to  a  jeweler  a  stone  which 
she  was  inforaied  and  believed  to  be  a  topaz.  The  stone  in  fact 
was  an  uncut  diamond  and  worth  from  $700  to  $1,000.  She  ten^ 
dered  back  the  dollar  paid  her  with  interest  thereon  and  demanded 
the  return  of  the  stone.  In  an  action  brought  by  her  to  recover 
the  diamond  it  was  held  that  there  could  be  no  ground  for 
rescision  by  the  vendor  unless ;  1 .  the  vendee  was  guilty  of  some 
fraud  in  procuring  a  sale  to  be  made  to  him ;  or  2.  that  there  was 
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In  Sherwood  v.  Walker  (66  Mich.  568),  the  Su- 
preme Court  of  ^lichigan  added  as  a  third  reason  for 
rescmding  a  sale,  the  vendor's  misapprehension  as  to 
tlie  substance  of  the  thing  bargained  and  sold.  Say- 
ing, that  if  the  thing  actually  delivered  is  different  in 
substance  from  the  thing  bargained  for  and  intended 
to  be  sold,  then  it  is  no  sale.* 

By  the  weight  of  authority  the  mistake  of  fact  for 
which  a  contract  may  be  rescinded,  on  the  ground  that 
the  assent  of  the  parties  did  not  really  exist  as  to  the 


a  mistake  made  by  the  vendor  in  delivering  the  article  sold.  That 
is,  a  mistake  in  fact  of  the  identity  of  the  thing  delivered.  The 
court  saying  that  since  botli  parties  were  ignorant  of  its  true 
value  and  supposing  the  sum  offered  a  fair  price,  the  sale  could 
not  be  rescinded. 

*In  this  case  a  cow  was  contracted  to  be  sold  on  the  belief 
that  she  was  barren  and  useless  for  breeding  purposes ;  later  it 
appeared  that  such  was  not  the  case,  this  was  held  to  be  such 
a  mistake  as  to  tlic  substance  of  the  thiiig  bargained  for  as  to 
allow  the  sale  to  be  rescinded.  The  court  said  that  a  party  who 
has  given  an  apparent  consent  to  a  contract  of  sale  may  refuse 
to  execute  it,  or  may  avoid  it  after  it  has  been  completed,  if  the 
consent  was  founded,  or  tlie  contract  made  upon  the  mistake 
of  a  material  fact — such  as  the  subject  matter  of  the  sale,  the 
price,  or  some  collateral  fact  materially  inducing  the  agreement; 
and  this  can  be  done  v.hen  the  mistake  is  mutual.  Where,  in 
such  a  case,  thi-  tiling  actually  delivered  or  received  is  different 
in  substance  from  the  thin/r  bargained  for  and  intended  to  be 
sold,  there  is  no  contract;  but  if  it  be  only  a  difference  in  some 
(piality,  or  accident,  even  thourrh  the  mistake  may  have  been  the 
Jictuatin;^  inofivc  to  the  purchaser  or  seller,  or  both  of  them,  the 
contract  remains  binding. 


PARTIES— MUTUAL    ASSENT.  29 

same  subject-matter  of  sale,  may  be  either,  as  to 
the  thing  sold;*  as  to  the  quantity;!  as  to  the  price.? 

But  while  some  mistakes  avoid  a  sale,  a  mistake  as 
to  the  quality,  quantity,  or  fitness  for  some  intended 
but  unexpressed  purpose  will  not  usually  have  that  ef- 
fect, thus  a  mistake  as  to  the  solvency  of  a  maker  of 
a  note  which  is  being  sold  in  market  is  a  mistake  as  to 
the  quality  and  does  not  avoid  the  sale.§ 

It  is  said  that  the  test  in  every  case  is  to  determine 
whether  the  mistake  or  misapprehension  is  as  to  the 


*Thus  where  the  sale  was  of  ten  tons  of  sound  merchantable 
hemp,  and  the  vendor  intended  to  sell  St.  Petersburg  hemp,  and 
the  buyer  to  purchase  Riga  Rhine  hemp,  a  better  article,  the 
mistake  having  been  made  by  the  broker  in  describing  the  hemp 
to  the  buyer,  it  was  held  that  no  contract  existed  between  the 
parties. — Thornton  v.  Kempster,  5  Taunt.  786;  Sheldon  v. 
Capron,  3  R.  I.  171 ;  Rupley  v.  Daggett,  74  111.  351. 

fRoffles  v.  Wichelhaus,  2  H.  &  C.  906 ;  Henkel  v.  Pape,  L.  R. 
6  Ex.  7. 

|Where  a  person  not  understanding  the  English  language  in- 
tended to  bid  48  guineas  for  an  article  at  auction  and  his  bid 
was  taken  as  one  for  88  guineas,  it  was  left  to  the  jury  to  say 
whether  the  mistake  had  actually  been  made,  as  a  test  of  the 
existence  of  the  contract  of  sale. — Phillips  v.  Bistolli,  2  B.  & 
C.  511  ;  Chapman  v.  Cole,  12  Gray  141.  It  is  also  held,  on  the 
ground  of  mistake,  that  a  sale  of  a  piece  of  furniture  with  valu- 
ables in  a  concealed  drawer  does  not  pass  title  to  such  unknown 
and  really  unsold  articles.  Bowen  v.  Sullivan,  62  Ind.  281 ; 
Hogue  V.  Mackey,  44  Kans.  277;  Livermore  v.  White,  74  Me. 
452;  Huthmacher  v.  Harris,  38  Pa.  St.  491. 

§Hecht  V.  Batcheller,  147  Mass.  355,  disapproving  Harris 
V.  Bank,  15  Fed.  Rep.  785;  Sample  v.  Bridgeforth,  72  Miss. 
293;  Stoddard  v.  Ham,  129  Mass.  383;  Smith  v.  Ware,  13 
Johns  257 ;  Williams  v.  Hathaway,  19  Pick.  387. 
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substance  of  the  whole  contract,  going  as  it  were  to 
the  entire  matter,  or  only  to  some  point,  although  a 
material  point,  an  error  which  does  not  affect  the 
whole  consideration.  Thus  in  Kennedy  v.  Panama 
Mail  Co.  (2  Q.  B.  579),  it  was  said  that  in  order  to 
entitle  a  party  to  rescind  a  contract,  it  is  sufficient  to 
show  that  there  was  a  fraudulent  misrepresentation  as 
to  any  part  of  that  which  induced  him  to  enter  into 
the  contract.  But  where  there  has  only  been  an  inno- 
cent misrepresentation,  it  is  no  ground  for  a  rescission, 
unless  it  was  sucli  as  that  there  is  a  complete  difference 
in  the  substance  between  the  thing  bargained  for  and 
obtained,  so  as  to  constitute  a  failure  of  consideration. 
Wood  V.  Boynton  (64  Wis.  265),  is  the  only  case  hold- 
ing that  persons  who  sell  property  in  mistake  of  fact 
may  not  rescind  the  contract  and  recover  the  property.* 
Sales  may  also  be  void  for  uncertainty,  or  because 
the  parties  have  expressed  themselves  in  language  so 
vague  and  unintelligible  that  the  court  finds  it  impos- 
sible to  fix  a  definite  meaning  to  their  language.  In 
such  cases  the  contract  will  be  held  ineffectual.f 

*That  a  sale  founded  upon  a  material  mistake  of  fact  as  to 
the  person  dealt  with,  or  as  to  the  existence,  identity,  species,  or 
kind  of  subject-matter,  or  the  price,  is  not  binding,  see  Mudge  v. 
Oliver,  1  Allen  74;  Harris  v.  Harris,  112  Mass.  32;  Gardner  v. 
Lane,  9  Allen  492;  Gibson  v.  Pelkie,  37  Mich.  380;  Kyle  v. 
Cavanagh,  103  Mass.  356;  Meyer  v.  Richards,  163  U.  S.  385; 
McGorrin  v.  Avery,  87  Mich.  120.  Also  see  the  subject  of  Mis- 
take as  treated  in  tlic  subject  of  contracts,  Vol.  4  of  the  Cyclo- 
pedia of  I, aw. 

jThus  in  GutiiiiiKr  v.  Lynn  (2  B.  &  Ad.  232),  where  a  suit 
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An  agreement  will  not  be  deemed  unintelligible 
where  there  is  a  mere  error,  omission  or  mistake  in 
drawing  it  up,  if  the  real  nature  of  the  mistake  can 
be  shown  so  as  to  make  the  bargain  intelligible.  Thus 
a  court  may  allow  the  word  "dollar,"  or  "pounds"  to 
be  added  to  a  note  or  bond  where  such  was  the  plain 
intention  of  the  parties;  and  correct  an  obvious  mis- 
take without  hesitancy.* 

It  is  held  that  a  mistake  as  to  the  person  with  whom 
the  contract  is  made  may  or  may  not  avoid  the  sale 
according  to  the  circumstances.  The  whole  question 
turns  upon  the  want  of  assent.  It  is  a  general  prin- 
ciple that  every  man  has  the  right  to  elect  with  whom 
he  will  deal  or  contract.  Every  man  has  the  right  to 
the  benefit  and  contemplation  of  the  character  and 
credit  of  every  person  with  whom  he  contracts.       In 

was  brought  upon  alleged  warranty  on  the  sale  of  a  horse,  and 
it  was  alleged  that  the  price  of  the  sale  was  for  63  pounds,  and 
the  proof  showed  the  sale  to  be  given  for  sixty  guineas,  and  "if 
the  horse  was  lucky  to  the  plaintiff  he  was  to  give  five  pounds 
more,  or  the  buying  of  another  horse."  This  last  clause  as  to 
the  horse  being  "lucky"  was  stricken  out  by  the  court  as  unin- 
telligible, and  the  plaintiff  allowed  the  recovery  for  the  remain- 
der. See  also  Whelan  v.  Sullivan,  102  Mass.  204;  Cumner  v. 
Butts,  40  Mich.  322,  in  the  last  case  a  contract  stipulated  that 
either  party  might  cancel  the  same  on  sixty  days'  notice  "for 
good  cause";  this  was  held  to  be  so  uncertain  that  any  revoca- 
tion in  good  faith  would  be  sufficient.  Marble  v.  Standard  Oil 
Co.,  169  Mass.  553;  Buckmaster  v.  Consumers'  Ice  Co.,  5  Daly 
313. 

*Coles  V.  Hulme,  8  B.  &  C.  568;  Willson  v.  Wlllson,  5  H.  L. 
C.  40 ;  Burchell  v.  Clark,  2  C.  P.  D.  88.  See  also,  Lloyd  v.  Lord 
Sav  and  Seale,  10  Mod.  46;  Landon  v.  Goole,  3  Lev.  21. 
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the  case  of  a  trader  who  sells  for  cash,  it  can  make  no 
possible  difference  whether  the  buyer  be  Smith  or 
Jones,  and  a  mistake  of  identity  would  not  affect  the 
contract.  But  where  the  sale  is  on  credit,  and  the 
solvency  of  the  buyer  is  one  of  the  important  elements 
of  the  sale,  the  identity  of  tl>e  person  contracted  with 
is  of  such  importance  that  a  mistake  w^ill  avoid  the 
contract.  So  where  the  purchaser  intends  to  deal  with 
one  agamst  whom  he  would  have  the  right  to  set  off 
the  price,  a  mistake  as  to  the  person  dealt  with  will  pre- 
vent the  contract  from  coming  into  existence  for  want 
of  assent.* 

Where  a  person  undertakes  to  manufacture  an  arti- 
cle, or  deliver  goods  which  he  guarantees  shall  be  sat- 
isfactory to  the  buyer,  he  thereby  makes  the  purchaser 
the  sole  judge  whether  the  article  is  satisfactory  or 
not,  and  there  is  no  remedy  left  to  the  seller  for  a 
refusal  of  the  buyer  to  accept  such  articles.! 

*Bcnj.  Sak>s,  Sec.  58;  Mitchell  v.  Lepage,  Holt  N.  P.  252; 
Boulton  V.  Jones,  2  H.  &  N.  564;  Boston  Ice  Co.  v.  Potter,  123 
Mass.  28 ;  25  Am.  Rep.  9 ;  Consumers  Ice  Company  v.  Webster, 
fJ2  A  pp.  Dlv.  (N.  Y.)  592.  In  Boston  Ice  Co.  v.  Potter  the 
court  treated  as  immaterial  the  question  whether  the  purchaser 
had  or  had  not  a  rif^ht  of  set-off  against  the  plaintiff,  and  held 
that  a  mere  mistake  as  to  the  party  contracted  with  will  be  suf- 
ficient to  defeat  an  action  for  the  price  of  goods  so  purchased  and 
consumed.  It  appears  to  us  that  the  American  cases  have  gone 
too  far  ii|)on  this  riucstion  of  the  identity  of  the  person  con- 
tracU'd  witli,  and  that  they  have  not  the  force  and  justice  of  the 
Iwi^hsli  decision  of  Boulton  v.  Jones,  supra.  See  Robsen  v. 
Dniminond,  2  B.  k  A.  SO.'J. 

ISilsby  Mf/r.  Co.  V.  Town  of  Chico,  24  Fed.  Rep.  893;  Mc- 
Chin  V.  Hri^r^rs,  58  VI.  82  ;  Gibson  v.  Cranage,  39  Mich.  49.     In 
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It  makes  a  great  difference  whether  the  articles  fur- 
nished the  purchaser  are  guaranteed  to  be  satisfactory 
to  him,  or  whether  they  are  merely  to  be  such  as  in 
legal  effect  ought  to  be  satisfactory.  Where  they  are 
to  be  satisfactory  to  the  purchaser  at  all  events,  he  is 
not  obliged  to  take  them  unless  they  are  so,  while  in 
the  other  case  if  the  vendor  has  complied  with  the  di- 
rections the  purchaser  must  accept.  In  New  York  it 
is  held  that  that  which  the  law  will  say  the  contracting 
parties  ought  to  be  satisfied  with,  the  law  will  say  he  is 
satisfied  with.* 

And  the  assent  to  a  sale  may  be  conditional,  and  in 
such  cases  the  formation  of  the  contract  does  not  take 
place  until  the  condition  is  accomplished,  thus  goods 
are  sold  "on  trial,"  "to  arrive,"  and  on  bargains  known 
as  "sale  or  return,"  are  instances  where  the  assent  is 
conditional,  and  the  contract  remains  in  abeyance  until 
the  happening  of  the  specified  condition.  This  class  of 
sales  will  be  considered  in  a  subsequent  chapter.f 


the  last  case  an  artist  agreed  that  the  portrait  would  be  satisfac- 
tory to  the  purchaser,  and  it  was  held  that  however  good  the 
picture,  the  purchaser  was  the  only  judge  whether  it  suited  him 
or  not,  and  if  not  he  could  not  be  compelled  to  pay  for  it.  Wood 
Machine  Co.  v.  Smith,  50  Mich.  565. 

*Duplex  Boiler  Co.  v.  Gardner,  101  N.  Y.  387;  Meisell  v. 
Insurance  Co.,  76  N.  Y.  115.  So  where  the  purchaser  is  in  fact 
satisfied,  but  fraudulently  and  in  bad  faith  declares  he  is  not 
satisfied  with  the  article  after  the  contract  has  been  fully  per- 
formed by  the  vendor  he  is  bound  to  accept  any  pay  for  the 
article. — Silsby  Mfg.  Co.  v.  The  Town  of  Chico,  24  Fed.  Rep. 
893. 

fSee  Post  Chapter  vi. 


CHAPTER  III. 

CONCERNING  THE  THING  SOLD  AND  THE  PRICE. 

Sec.  1063.  SALE  OF  A  THING  WHICH  HAS 
CEASED  TO  EXIST  VOID.— "As  there  can  be  no 
sale  without  a  thing,  transferred  to  the  purchaser  in 
consideration  of  the  price  received,  it  follows  that  if 
at  the  time  of  the  contract  the  thmg  has  ceased  to  exist, 
the  sale  is  void."*  Thus  where  an  annuity  dependent 
upon  a  life  was  the  subject  of  sale,  and  it  subsequently 
appeared  that  the  hfe  had  terminated  prior  to  the  date 
of  the  sale,  the  sale  was  void,  and  the  price  paid  was  re- 
covered in  assumpsit  as  money  had  and  received.f 
Cases  of  this  sort  are  sometimes  decided  on  the  ground 
of  an  implied  warranty  on  the  part  of  the  vendor  that 
the  thing  sold  exists;  sometimes  on  the  ground  of  fail- 
ure of  consideration,  and  also  on  the  ground  that  there 
has  been  no  contract  at  all,  the  assent  being  founded 
upon  a  mutual  mistake  amounting  to  no  assent,  there 
being  no  subject-matter  for  a  contract,  no  contract 
could  therefore  be  completed.  Mr.  Benjamin  gives  this 
latter  ground  as  the  true  one.l 

It  being  impossible  to  transfer  and  deliver  an  arti- 


♦Iknj.  Sales,  76. 

fStrickland  v.  Turner,  7  Ex.   208;  Hastic  v.   Couturier,  9 
Ex.  102. 

tHcnj.  Sales,  77;  Farrar  v.  Nightlngal,  2  Esp.  639. 
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cle  which  has  really  ceased  to  exist,  the  law  imposes  no 
liability  for  a  failure  to  perform  such  a  contract.  And 
this  is  so  whether  such  impossibility  exists  at  the  time 
of  the  sale,  as  in  the  case  mentioned,  or  arises  after- 
wards but  before  the  contract  is  to  be  executed.  Thus 
where  a  contract  is  made  for  the  sale  or  delivery  of  a 
specified  article  of  personal  property  under  circum- 
stances such  that  the  title  does  not  vest  immediately  in 
the  vendee,  that  is,  an  executory  contract  of  sale,  and 
the  property  is  destroyed  by  accident,  without  the  fault 
of  the  vendor,  the  delivery  thereby  becomes  impossible, 
the  vendor  is  not  liable  to  the  vendee  in  damages  for  the 
non-delivery.* 


*Dexter  v.  Norton,  47  N.  Y.  62;  Young  v.  Bruces,  5  Litt. 
324;  Carpenter  v.  Stevens,  12  Wend.  589;  Harris  v.  Nicholas,  5 
Munf .  483 ;  Gibson  v.  Pelkie,  37  Mich.  380 ;  and  see  Sec.  428 
Vol.  4,  Cyclopedia  of  Law.  In  a  few  cases  it  is  held  that 
inevitable  accident,  or  act  of  God,  will  excuse  the  performance  of 
a  duty  created  by  law,  but  not  one  created  by  man.  So  where 
A  had  contracted  to  erect  a  school-house  and  to  have  it  completed 
by  the  first  of  ]\Iay,  and  on  the  27th  of  April  it  was  struck  by 
lightning  and  burned  down,  notwithstanding  this  accident  A  was 
held  liable  in  damages  for  a  failure  to  finish  the  building  in  time. 
These  cases  are  in  accordance  with  the  principle  that  where  a 
person  contracts  to  do  anything  absolutely  impossible  at  the 
time,  he  is  not  excused  unless  1st,  The  performance  is  prevented 
by  the  other  party,  or  2nd,  the  performance  is  made  unlawful  by 
statute.  Thus  contracts  for  the  sale  of  liquors  where  forbidden 
by  statute  are  examples  where  the  non-performance  will  be  ex- 
cused. Carpenter  v.  Stevens,  12  Wend.  589;  Adams  v.  Nichols, 
36  Mass.  275. 
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Sec.  1064.  SALE  OF  THINGS  NOT  YET  IN 
EXISTENCE.— A  thing  may  be  the  subject  of  a  valid 
sale  though  not  yet  in  existence,  but  it  is  necessary 
here  to  again  distinguish  between  executed  contracts 
of  sale  and  executory  contracts  of  sale.  For  this  pur- 
pose things  not  yet  in  existence  may  be  regarded  as 
of  two  sorts,  one  of  which  may  be  sold  or  the  subject 
of  an  executed  contract,  the  other  can  only  be  the  sub- 
ject of  an  agreement  to  sell  or  an  executory  contract.* 

In  order  that  things  not  yet  in  existence  should  be 
the  subject  of  an  executed  sale  they  must  have  a 
potential  exist ence.  By  potential  existence  is  meant 
that  the  things  are  to  come  into  being  as  the  natural 
product  or  expected  increase  of  something  already  be- 
longing to  the  vendor.  Thus  a  valid  sale  may  be  made 
of  the  wine  which  the  vineyard  is  expected  to  produce; 
of  the  grain  the  field  is  expected  to  yield,  or  the  milk 
a  cow  will  give.  One  may  sell  a  crop  of  grain  to  be 
delivered  in  the  future  although  the  ci'op  has  not  yet 
been  planted,  provided  the  vendor  owns,  or  has  rented 
the  land  wherem  it  is  to  be  planted.f 

•Bcnj.  Sales,  78. 

tRri^rgs  V.  United  States,  143  U.  S.  346,  354;  Rawllngs  v. 
Hunt,  90  N.  C.  270;  Sanborn  v.  Benedict,  78  111.  309;  Wilkin- 
son V.  Kctler,  69  Ala.  435,  So  the  unborn  3'Oung  of  animals  may 
he  .sold,  (luring  gestation,  and  some  cases  hold  before  gestation. 
Hull  V.  Hull,  48  Conn.  250;  McCarty  v.  Blcvins,  5  Yerg.  195; 
Mai/c  V.  Bowman,  93  Ky.  205.  A  mortgage  in  May  of  all  the 
butter  and  cheese  to  be  made  this  season,  by  a  lessee  of  the  cows, 
luM  good,  Condcnnan  v.  Smith,  41  Barb.  404;  Headrick  v.  Brat- 
tuin,  03  ItuL  438;  Arques  v.  V/.is;,son,  51  Cal.  620.     But  a  sale 
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Where  the  things  to  be  acqun^ed  have  not  a  poten- 
tial existence  one  can  only  make  a  valid  agreement  to 
sellj  not  an  actual  sale.  Thus  the  wool  of  any  sheep, 
or  the  milk  of  any  cows  that  may  be  bought  within  the 
year,  or  the  goods  one  may  buy  within  the  next  year, 
or  the  fish  one  may  catch  in  the  future,  are  examples 
where  an  actual  present  sale  cannot  be  made,  but  only 
an  executory  agreement  to  sell.*  So  the  sale  of  future 
wages  unconnected  with  some  actual  present  contract 
of  wages  is  invalid  and  passes  no  title  to  the  vendee 
for  the  want  of  a  subject-matter,  likewise  the  transfer 
of  all  the  fees  to  be  received  by  a  professional  man.f 
There  can  be  no  actual  sale  of  a  mere  expectancy  or 
possibility. 

Where  the  subject  of  sale  has  a  potential  existence 
and  the  sale  is  executed,  the  title  to  the  goods,  though 
not  yet  in  existence  passes,  and  if  there  is  any  loss  it 
falls  upon  the  purchaser.  While  things  not  yet  in  ex- 
istence and  not  having  a  potential  existence  can  be  the 
subject  of  a  valid  agreement  to  sell,  no  title  passes  and 
the  risk  of  loss  remains  in  the  vendor.l  In  this  case 
though  the  sale  is  void  the  contract  to  sell  may  be  good. 

of  "all  the  hay  that  is  to  be  cut  on  the  farm  I  have  bought  of — " 
is  not  good  against  a  bona-fide  purchaser  of  the  fifth  year's  crop 
after  the  same  had  been  harvested. — Shaw  v.  Gilmore,  81  Me. 
896. 

*Benj.  Sales,  78;  Low  v.  Pew,  108  Mass.  347. 

fSklpper  V.  Stokes,  42  Ala.  255 ;  Hartley  v.  Tapley,  2  Gray 
565;  Gardner  v.  Hoeg,  18  Pick.  168;  Schouler's  Sales,  194; 
Lunn  V.  Thornton,  1  C.  B.  379;  Gale  v.  Bumell,  7  Q.  B.  850; 
Hope  V.  Hayley,  5  E.  &  B.  830. 

JBenj.  Sales,  78. 
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Although  the  actual  sale  of  an  expectancy  or  possi- 
bility is  void,  yet  the  agreement  to  sell  is  so  far  good, 
that  if  the  vendor  by  some  act  done  after  the  acquisi- 
tion of  the  goods,  wages,  fish,  or  the  like,  shows  his 
intention  to  give  effect  to  the  original  agreement,  the 
sale  will  then  become  effective  and  the  vendor  can  no 
longer  object  to  its  validity.*  So  it  is  held  that  the 
agreement  to  sell  operates  as  a  license  and  when  pos- 
session is  taken  by  the  vendee  subsequently  and  before 
tlie  rights  of  third  persons  intervene,  the  title  will  vest.f 

In  Equity,  such  agreements  are  upheld,  especially  as 


*Dalton  V.  Laudahn,  27  Mich.  529 ;  Pierce  v.  Emery,  32  N.  H. 
484;  Pcnnock  v.  Coe,  23  How.  117. 

fPerkins  v.  Bank,  43  S.  C.  39;  Chapman  v.  Weimer,  4  Ohio 
St.  481 ;  Chase  v.  Denny,  130  Mass.  566. 

It  is  to  be  remembered  that  such  agreements  are  frequently 
valid  as  between  vendor  and  vendee,  and  void  as  to  attaching 
creditors,  second  purchasers  and  the  like.  Thus  in  Chesley  v. 
Jossclyn,  7  Gray  489,  where  A  had  purported  to  mortgage  prop- 
erty thereafter  to  be  acquired,  and  after  it  was  acquired  sold  it 
to  B  with  the  other  mortgaged  property,  it  was  held  that  B  could 
claim  such  property  against  the  mortgagee,  although  his  bill  of 
sale  described  the  property  as  "subject  to  a  mortgage,"  since 
tlic  mortgage  could  not  legally  apply  to  the  after-acquired  prop- 
erty. So  the  expressly  providing  in  a  bill  of  sale  or  mortgage 
that  it  shall  apply  to  after-acquired  property,  is  generally  held 
at  law  to  make  no  difference,  it  l>eing  not  a  question  of  intention, 
but  of  power.  Rochester  Distilling  Co.  v.  Rasey,  142  N.  Y.  570; 
Hunter  v.  Bosworth,  43  Wis.  583 ;  Bank  v.  Lindenstruth,  79  Md. 
136 ;  Wright  v.  Bircher,  5  Mo.  App.  327.  Otherwise  if  the  mort- 
gagee or  ixirchascr  takes  possession  of  such  property  before  the 
rights  of  other  persons  intervene  he  takes  a  good  title.  Cook  v. 
Corthell.  1 1  ]{.  [.  182:  Howun  v.  Rifle  Co.,  29  Conn.  283. 
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between  the  parties,  if  the  property  is  sufficiently  de- 
scribed so  as  to  be  identified.  And  in  England  the 
equity  rule  has  by  statute  been  adopted  in  law.  But 
the  transfer  must  be  absolute  and  the  property  to  be 
acquired  sufficiently  described.* 

A  sale  by  a  son  of  his  expected  interest  as  heir  to  his 
father's  estate,  made  to  a  stranger  without  his  father's 
knowledge  is  not  valid  at  law,  although  a  covenant  to 
convey  might  be  good.f 

Where  a  person  sells  a  thing  that  does  not  belong 
to  him,  or  makes  a  contract  of  "sale  or  return,"  and 
though  not  having  title  at  the  time  subsequently  ac- 
quires title  before  the  purchaser  repudiates  the  con- 
tract, the  property  in  the  thing  sold  will  vest  in  the  pur- 
chaser.    (Benj.  Sales  83.) 

It  was  held  in  an  early  English  case  (Bryan  v. 
Lewis,  Ry.  &  Moo.  386)  that  where  goods  sold  for 
future  delivery,  the  seller  not  having  them  or  any 
present  contract,  but  intending  to  go  in  the  market 
and  buy  before  delivery  that  the  contract  was  invalid 
as  a  mere  wager  on  the  price  of  the  articles,  but  this 
decision  has  been  overruled,  and  such  contracts  to  sell 
and  deliver  at  a  future  day  articles  which  the  party 
can    acquire    are    now    ordinary    commercial    transac- 


*Mitchell  V.  Winslow,  2  Story  630;  Holroyd  v.  Marshall,  10 
H.  L.  Cas.  191 ;  Morrill  v.  Noyes,  56  Me.  458;  Lazarus  v.  An- 
drade,  5  C.  P.  Div.  318. 

fNeedles  v.  Needles,  7  Ohio  St.  433 ;  Bownton  v.  Hubbard,  7 
Mass.  112;  Fitch  v.  Fitch,  8  Pick.  480. 
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tions.t  But  if  the  parties  do  not  contract  in  good  faith, 
intending  an  actual  delivery  and  receipt  of  the  goods 
sold,  but  on  default  intend  to  settle  the  contract  on 
the  basis  of  the  difference  in  price  at  the  time  the  con- 
tract was  entered  into  and  the  date  of  the  performance, 
then  it  is  a  gambling  contract  and  illegal.  It  is  of  no 
legal  importance  that  speculation  is  the  object,  but  both 
parties  must  concur  in  the  illegal  intent  to  make  it  a 
gambling  contract  and  void,  neither  party  being  allowed 
to  enforce  it.  A  number  of  States  have  statutes  for- 
bidding gambling  in  stocks.* 

II.     THE  PRICE. 

Sec.  1065.  THE  PRICE  MAY  BE  EXPRESS 
OR  IMPLIED. — The  price  imports  the  application 
of  a  money  valuation  to  the  thing  sold,  and  whether  paid 
in  money  or  money's  worth  does  not  matter.  If  the 
seller  agrees  to  take  something  else  in  exchange  it  is 
said  that  the  price  may  be  either  in  money  or  in  prop- 


:i  Ilibblcwhitc  V.  M'IMorin,  5  M.  &  W.  462 ;  Mortimer  v.  M'Cal- 
lun,  6  M.  &  W.  58;  Pickering  v.  Cease,  79  111.  328;  Bruas'  Ap- 
peal, 55  Pa.  St.  294 ;  Gregory  v.  Wendell,  39  Mich.  337 ;  Mel- 
chert  V.  Am.  Union  Tel.  Co.,  11  Fed.  Rep.  193;  Dunn  v.  Bell, 
85  Tcnn.  581 ;  BilUngsIea  v.  Smith,  77  Md.  504.  Both  parties 
must  concur  in  the  illegal  intent.  Williams  v.  Ticdemann,  6  Mo. 
A})]).  269;  Murry  v.  Ocheltree,  59  la.  435,  97  Ind.  210;  And 
see  this  subject  under  the  head  "Avoidance  of  the  Contract"  in  a 
subsequent  chapter. 

•Clarke  v.  Foss,  7  Bliss.  541  ;  Phillips  v.  Ocmulgce  Mills,  55 
Ga.  58,  633. 
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erty,  but  if  there  was  a  price  put  upon  the  goods  it 
would  not  be  an  exchange.f 

It  is  a  rule  that  there  must  be  a  fixed  price,  but 
where  the  price  is  ascertainable  from  the  contract, 
that  is,  where  the  contract  furnishes  a  true  test  directly 
or  indirectly  by  which  to  determine  the  price  without 
the  need  of  further  negotiation  between  the  parties, 
there  is  a  fixed  price  within  the  meaning  of  the  law. 
Thus  a  price  is  considered  fixed  and  determinate  which 
is  to  be  fixed  by  the  valuers  appointed  by  the  parties,  or 
which  is  to  depend  upon  the  market  price  of  the  com- 
modity sold.* 

If  nothing  has  been  said  as  to  the  price  when  an  arti- 
cle has  been  sold,  the  law  implies  an  understanding  thai 
the  price  is  what  the  article  is  reasonably  worth,  that  is, 
the  price  is  implied,  just  as  a  contract  may  be  implied 
from  the  acts  of  the  parties.*  By  the  delivery  of  an 
article  to  a  buyer  and  its  acceptance  by  him  it  is  implied 
that  he  will  pay  what  the  article  is  reasonably  worth 
where  no  price  has  been  agreed  upon.     A  reasonable 


tl9  Mo.  App.  188;  90  Mass.  297;  In  New  York  the  price 
may  mean  an  equivalent  or  compensation,  whether  in  money  or 
other  property,  54  N.  Y.  173. 

*In  McConnell  v.  Hughes,  20  Wis.  537,  "ten  cents  a  bushel 
less  than  the  Milwaukee  price,  on  any  future  day  the  vendor 
might  name,"  was  held  to  be  a  fixed  price.  Cunningham  v. 
Brown,  44  Wis.  72 ;  Ames  v.  Quimby,  96  U.  S.  324 ;  so  "highest 
market  price,  whenever  the  vendor  may  demand  payment"  was 
held  to  be  fixed,  McBride  v.  Silverthorn,  11  Up.  Can.  Q.  B.  545, 
and  a  "reasonable  price  to  be  afterwards  agreed  upon,"  Greene 
V.  Lewis,  85  Ala.  222. 
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price  may  or  may  not  be  the  same  as  the  current  mar- 
ket price.  But  ordinarily  "reasonable  price"  is  gov- 
erned by  the  market  price  at  the  time  and  place  of  de- 
livery, miless  the  market  is  shown  to  be  unnaturally  in- 
flated.§ 

WTiere  a  sale  is  made  provided  that  the  price  is  to 
be  afterwards  agreed  upon  by  the  parties,  and  this  is 
never  done,  the  sale  is  not  completed  so  as  to  pass  title.* 
And  where  the  parties  disagree  as  to  what  price  has 
been  agreed  upon,  the  real  value  of  the  article  is  always 
admissible  in  evidence  as  tending  to  show  which  of  them 
is  in  the  right.f  Where  the  parties  have  agreed  that 
others  shall  fix  the  price,  the  sale  is  not  ordinarily  com- 
j)lcte  so  as  to  pass  the  title  until  the  price  has  been  so 
fixed,  unless  one  of  the  parties  prevents  it,  in  which 
case  his  act  is  equivalent  to  actual  performance.! 


§McEwen  v.  Morey,  60  111.  32 ;  Kountz  v.  Kirkpatrick,  72  Pa. 
St.  376.  It  is  now  elementary  law  that  if  no  price  is  fixed  by 
the  parties  to  a  contract  of  sale  the  law  will  imply  that  the  price 
is  what  the  article  is  reasonably  worth,  and  this  applies  to  both 
executed  and  executory  sales,  so  that  the  vendor  can  recover  from 
the  buyer  for  a  refusal  to  accept.  Hoadly  v.  M'Lainc,  10  Bing. 
482;  Taft  v.  Travis,  136  IMass.  95;  McEwen  v.  Morey,  60  111. 
32;  Lovejoy  v.  Michels,  88  Mich.  15. 

•Bigley  V.  Risher,  63  Pa.  St.  152;  Wittkowsky  v.  Wasson,  71 
N.  C.  451. 

tNorris  v.  Spofford,  127  Mass.  85;  Johnson  v.  Harder,  45  la. 
677;  Saunders  v.  Clark,  106  Mass.  331. 

tlMilirr  V.  Bean,  34  N.  H.  290:  Hutton  v.  Moore,  26  Ark. 
382;  Smyth  v.  Craig,  3  W.  &  S.  14. 


CHAPTER  IV. 

EFFECT  OF  THE  STATUTE  OF  FRAUDS  ON  SALES. 

Sec.  1066.  THE  STATUTE  OF  FRAUDS— 
17TH  SECTION.— The  common  law  recognized  the 
validity  of  verbal  contracts  of  sale  for  any  amount  and 
however  proved.  But  in  1677  this  ancient  common  law 
doctrine  was  greatly  modified  by  the  statute  of  29  Car. 
II.  c.  3,  the  fourth  and  seventeenth  sections  of  which 
apply  to  contracts  and  sales.  This  statute  has  already 
been  considered  in  a  previous  number  of  the  Cyclopedia 
of  Law.* 

The  17th  section  of  the  English  statute  is  as  follows: 
"And  be  it  enacted,  that  from  and  after  the  said 
four-and-twentieth  day  of  June  (A.  D.  1677),  no  con- 
tract for  the  sale  of  any  goods,  wares,  or  merchan- 
dises, for  the  price  of  ten  pounds  sterling,  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall  ac- 
cept part  of  the  goods  so  sold,  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind  the  bargain, 
or  in  part  payment,  or  that  some  note  or  memorandum 
in  writing  of  the  said  bargain  be  made,  and  signed  by 
the  parties  to  be  charged  by  such  contract,  or  their 
agents  thereunto  lawfully  authorized."t 


*See  Vol.  4,  Sees.  464-469. 

fThis  section  is  now  replaced  in  England  by  the  Sale  of  Goods 
Act  of  1893,  as  is  the  Act  of  9  Geo.  IV.  c.  14,  s.  9,  known  as 
"Lord  Tenterden's  Act." 
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This  section  of  the  Statute  of  Frauds  has  been 
adopted  in  most  of  the  American  States  in  almost  the 
same  wording  of  the  original  act.*  The  price  of  the 
thing  sold  which  comes  within  the  statute  is  mostly  fixed 
at  ^50  in  the  various  States,  but  in  some  it  is  more,  in 
California  the  amount  is  $^00  and  in  Utah  $300.  In  a 
few  States  this  section  is  not  in  force.f 

The  purpose  of  the  statute  of  frauds  is  to  prevent 
fraud  and  falsehood  by  requiring  the  party  who  seeks 
to  enforce  an  oral  contract  in  court,  to  either;  first, 
produce  as  additional  evidence  some  written  memoran- 
dum signed  by  the  party  sought  to  be  charged,  or  sec- 
ond, the  proof  of  some  act  confirmatory  of  the  con- 
tract relied  upon. 

The  English  statute  provides,  "no  contract  shall  be 
allowed  to  be  good";  the  Michigan  statute  j^rovides, 
"no  contract  shall  be  valid";  in  Massachusetts  the 
statute  reads,  "shall  be  good  or  valid."  But  it  is  now 
generally  held  that  it  is  not  the  intention  of  the  statute 
to  prohibit  the  making  of  such  contracts  or  to  declare 


*Tlic  statute  in  Michigan  reads:  "No  form  of  sale  of  any 
poods,  wares,  or  merchandises,  for  the  price  of  $50  or  more, 
shall  be  valid  unless  the  purchaser  accept  part  of  the  goods  sold, 
or  give  something  in  earnest  to  bind  the  bargain,  or  in  part 
payment,  or  unless  some  note  or  memorandum  in  writing  of  the 
harguin  he  made  and  signed  by  the  party  to  be  charged  there- 
fore, or  some  person  thereunto  by  him  lawfully  authorized." 
How.  Stat.  Mich.  Sec.  6186. 

fit  is  not  in  force  by  statute  in  Delaware,  Illinois,  Kansas, 
Miss.,  North  Carolina,  Ohio,  Pa.,  Rhode  Island,  Tcnn.,  Texas 
and  N'irginia. 
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them  void  or  illegal  when  made  simply  because  of  the 
absence  of  the  required  formalities.  The  true  construc- 
tion of  the  statute  is  not  to  render  the  contract  within 
it  void,  still  less  illegal,  but  its  purpose  is  to  make  the 
kind  of  evidence  required  indispensable  when  it  is  sought 
to  enforce  the  contract.  That  is,  the  evidence  to  prove 
such  a  contract  must  be  in  writing  unless  you  have  con- 
firmatory acts.  Hence  such  contracts  are  not  void,  but 
when  they  are  sought  to  be  enforced  in  court  the  party 
seeking  to  do  so  must  have  confirmatory  acts  or  the  re- 
quired memoranda  signed  by  the  party  sought  to  be 
charged.* 

Notwithstanding  numerous  dicta  and  authorities 
holding  that  unless  the  provisions  of  the  17th  section 
are  complied  with  the  sale  is  void,  the  better  opinion 
seems  to  be  that  such  contracts  are  voidable, 
not  void.f     But  the  property  and  title  remain  in  the 


*118  Mass.  325 ;  Maddison  v.  Alderson,  8  App.  Cas.  488.  In 
Maine  it  is  said  that  the  statute  makes  certain  things  indispens- 
able to  the  remedy.  The  security  conferred  by  the  statute  makes 
the  remedy  depend  upon  reliable  proof  to  which  the  parties  may 
resort  to  settle  their  disputes.  73  Me.  186.  In  New  York  the 
language  of  the  statute  is,  "every  contract  of  sale  shall  be  void," 
yet  notwithstanding  this  language  it  is  held  that  the  statute  of 
frauds  does  not  condemn  verbal  contracts  for  the  sale  of  goods. 
53  N.  Y.  114;  56  N.  Y.  238. 

t29  Am.  &  Eng.  Encyc.  Law  (2nd  ed.),  page  814;  Leroux  v. 
Brown,  74  E.  C.  L.  801 ;  Patterson  v.  Ware,  10  Ala.  444;  Bery- 
hill  V.  Jones,  35  la.  335 ;  Gammon  v.  Butler,  48  Me.  344 ;  Towns- 
end  V.  Hargraves,  118  Mass.  325.  Contra,  Howe  v.  Palmer,  3 
B.  &  Aid.  321 ;  HInchman  v.  Lincoln,  124  U.  S.  38;  Hudnut  v. 
Weir,  100  Ind.  501 ;  Mayer  v.  Chllo,  i7  Cal.  142. 
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seller  unless  the  statute  has  been  complied  with,  and 
the  buyer  acquires  no  right  thereto,  is  not  liable  un- 
der the  contract  and  has  no  right  to  action  against  the 
seller.* 

The  effect  of  the  contract  within  the  statute  being 
voidable  allows  the  parties  to  carry  it  out  if  they  see 
fit,  and  if  performed  by  them  it  is  of  the  same  force 
and  validity  as  other  contracts.  If  such  a  contract 
be  executed  the  effect  of  its  performance  is  such  as  to 
warrant  the  enforcement  of  rights  and  obligations  aris- 
ing there  from,  t 

In  those  states  where  the  statute  is  the  substance 
of  the  17th  section  of  the  English  Act,  the  objection 
that  the  contract  is  not  valid  for  being  within  the  stat- 
ute is  not  available  to  a  party  not  privy  to  the  con- 
tract. That  is,  a  third  person  cannot  set  up  the  fact 
that  it  was  not  in  writing.  The  defense  of  the  statute 
of  frauds  is  personal,  and  can  only  be  relied  upon  by 
the  parties  to  the  contract  or  their  representatives  or 
j)rivies.t 

*29  Am.  &  Eng.  Encyc.  Law,  2nd  cd.  998-999 ;  Pitney  v.  Ins. 
Co.,  65  N.  Y.  6;  Hicks  v.  Cleveland,  48  N.  Y.  84;  Bacon  v. 
Ecclcs,  43  Wis.  227 ;  Alexander  v.  Comber,  1  H.  Bl.  20 ;  Tem- 
pest V.  Fitzgerald,  3  B.  &  Aid.  680.  So  if  the  property  is  in- 
jured or  destroyed,  where  the  contract  of  sale  is  unenforceable 
for  want  of  complying  with  the  statute  all  loss  falls  upon  the 
seller,  before  tlie  acceptance  of  the  buyer.  Rodgers  v.  Phillips, 
40  N.  Y.  519;  Daniel  v.  Frazer,  40  Miss.  507. 

152  Mich.  365;  Mooney  v.  Elder,  56  N.  Y.  238;  Am.  &  Eng. 
Encyc.  Law,  2nd  ed.,  page  818. 

:i:Moorc  V.  Crawford,  130  U.  S.  122;  Mewburn  v.  Bass,  82 
Ala.  622;  Davenpoi-t  Church  v.   Swanson,  100  111.  App.  39; 
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In  some  states  if  the  contract  is  partly  within  the 
statute  of  frauds  and  partly  without,  and  the  contract  is 
separable,  it  may  be  separated  and  an  action  maintained 
on  so  much  of  it  as  is  not  within  the  statute.* 

A  discussion  of  the  Statute  of  Frauds  in  its  effects 
upon  sales  naturally  divides  itself  into  the  following 
subjects:  1.  What  contracts  are  embraced  under  the 
17th  section?  2.  What  classes  of  personal  property 
are  comprehended  under  "goods,  wares  and  merchan- 
dises?" 3.  What  standard  of  price  or  value  brings  the 
case  within  the  statute?  These  will  now  be  considered 
briefly. 

Sec.  1067.  WHAT  CONTRACTS  ARE  EM- 
BRACED UNDER  THE  17TH  SECTION?— We 
have  seen  that  in  an  executory  contract  the  contract 
is  binding  so  as  to  give  either  of  the  parties  a  remedy 
against  the  person  who  is  in  default,  but  has  no  effect  to 
transfer  the  title  or  right  to  the  possession  of  or  in  the 
goods  themselves.  Such  a  contract  gives  the  proposed 
purchaser  none  of  the  rights,  and  subjects  him  to  none 
of  the  liabihties  of  the  owner  of  the  property.  While 
on  the  contrary  a  bargain  and  sale  or  executed  con- 
tract, vests  the  absolute  and  general  property  in  the 
thing  sold  in  the  purchaser.    Now  the  language  of  the 

Jackson  v.  Stanfield,  137  Ind.  592 ;  James  v.  Hicks,  58  Mo.  App. 
521 ;  Christy  v.  Brien,  14  Pa.  St.  248. 

*Friend  v.  Pettingill,  116  Mass.  515;  Rainbolt  v.  East,  56 
Ind.  538;  Dietrich  v.  Hefelmeir,  128  Mich.  145.  But  an  alter- 
native contract  is  not  severable,  so  as  to  enforce  the  part  not 
within  the  statute.  Mather  v.  Scoles,  35  Ind.  1;  Howard  v. 
Brower,  37  Ohio  St.  402. 
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17th  section  is,  "no  contract  for  the  sale  of  any  goods," 
and  the  first  question  seems  to  have  been,  what  is  the 
meaning  of  these  words?  Ai-e  they  applicable  to  ex- 
ecutory agreements,  or  only  such  as  were  an  equiva- 
lent at  conmion  law  to  the  contract  known  as  bargain 
and  sale?  In  England  until  1828,  the  decisions  were 
in  conflict  and  leaned  to  the  conclusion  that  executory 
agreements  did  not  come  within  the  operation  of  the 
statute.*  Then  the  legislature  intervened,  and  in  9 
Geo.  IV.  c.  1-i,  s.  7,  known  as  Lord  Tenterden's  Act, 
declared  that  thereafter  the  provisions  of  the  17th 
section  of  the  Statute  of  Frauds  "shall  extend  to  all 
contracts  for  sale  of  goods  of  the  value  of  ten  pounds 
jterling,  and  upwards,  notwithstanding  the  goods  may 
be  intended  to  be  delivered  at  some  future  time,  or  not 
at  the  time  of  such  contract  be  actually  made,  pro- 
cured, or  provided,  or  fit  or  ready  for  deliver}^  or  some 
act  may  be  requisite  for  the  making  or  completing 
thereof,  or  rendering  the  same  fit  for  delivery."  This 
enactment  is  now  construed  with  the  statute  of  frauds 
and  its  effect  is  to  substitute  the  word  value  for  /?nc^ 
in  the  17th  section.!  This  is  the  holding  in  America 
also. 

Tlie  next  question  is  to  ascertain  the  proper  princi- 
j)k'  by  which  to  test  whether  certain  contracts  are  con- 

•Towcrs  V.  Osborne,  1  Strange  506 ;  Groves  v.  Buck,  1  M.  & 
S.  178;  contra,  Rondeau  v.  Wyatt,  2  H.  Bl.  63. 

fBenj.  Sales,  Sec.  93;  Scott  v.  Railway,  12  M.  8z  W.  33;  Ide 
V.  Stanton,  IT,  Vt.  685 ;  29  Conn.  .513;  15  N.  J.  L.  252;  18  Me. 
137;  33  Mf..  A  pp.  183;  48  Mo.  379. 
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tracts  for  the  sale  of  goods,  or  for  work  and  labor  to 
be  performed  and  materials  furnished.  There  is  con- 
siderable conflict  in  the  decisions  both  in  England  and 
in  the  various  states  as  to  this  question. 

In  1861,  the  rule  was  laid  down  by  Lord  Black- 
burn in  England  that  if  the  contract  be  such  that  when 
carried  out  it  will  result  in  the  sale  of  a  chattel  the  party 
cannot  sue  for  work  and  labor  done  but  must  sue  for 
goods  sold  and  delivered;  while  if  the  work  and  labor 
be  bestowed  in  such  a  manner  as  that  the  result  would 
not  be  anything  which  could  properly  be  said  to  be  the 
subject  of  sale,  then  an  action  for  work  and  labor  is 
the  proper  remedy.* 

Prior  to  Lord  Blackburn's  there  were  three  differ- 
ent rules  suggested  by  the  English  courts  to  distin- 
guish contracts  for  the  sale  of  goods  from  those  for 
work  and  labor  and  materials.  These  were:  1.  That 
if  the  subject  matter  of  the  contract  was  not  in  exist- 
ence, not  in  rerum  natura,  as  Lord  Ellenborough  ex- 
pressed it,  the  contract  was  not  for  the  sale  of  goods.f 
2.  The  second  test  principle  suggested  was  that  if  the 
materials  be  furnished  by  the  employer,  the  contract 

*Lce  V.  Griffin,  30  L.  J.  Q.  B.  252 ;  in  this  case  Crompton,  J., 
said:  "When  the  contract  is  such  that  a  chattel  is  ultimately  to 
be  delivered  by  the  plaintiff  to  the  defendant,  when  it  has  been 
sent,  then  the  cause  of  action  is  goods  sold  and  delivered;"  Hill, 
J.,  said:  "When  the  subject-matter  of  the  contract  is  a  chattel 
to  be  afterwards  to  be  delivered,  then  the  cause  of  action  is  goods 
sold  and  delivered,  and  the  seller  cannot  sue  for  work  and  labor." 

fGroves  v.  Buck,  3  M.  &  S.  178;  Garbutt  v.  Watson,  5  B.  Sz 
A.  613. 
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is  for  work  and  labor,  not  for  a  sale;  but  if  the  ma- 
terials be  furnished  by  the  workman  who  makes  up  a 
chattel  he  camiot  maintam  "work  and  labor,"  since  his 
labor  was  bestowed  on  his  own  materials  and  for  him- 
self, and  not  for  the  person  who  employed  him.* 
3.  The  thu-d  test  principle  prior  to  the  settling  of  the 
matter  in  Lee  v.  Griffin,  was  by  Pollock,  C.  B.  in  Clay 
V.  Yates, t  who  held  the  proper  test  to  be,  "Whether 
the  work  and  labor  is  of  the  essence  of  the  contract,  or 
whether  it  is  the  materials  that  are  found."  All  of  these 
tests  have  given  place  to  the  one  laid  down  in  Lee  v. 
Griffin.  A  contract  for  the  furnishing  of  a  machine  or 
a  movable  thing  of  any  kind  and  fixing  it  to  the  free- 
hold, is  not  a  contract  for  the  sale  of  goods  within  the 
statute  but  for  work  and  labor  done  and  materials  fur- 
nished in  adding  to  the  land.J 

The  same  diversity  of  opinion  is  found  in  the  Ameri- 
can decisions,  and  different  rules  have  come  to  pre- 
vail in  the  various  states.  In  Lamb  v.  Crafts  (12 
Mete.  356),  Chief  Justice  Shaw  said:  "the  distinction 
we  believe  is  now  well  understood.  When  a  person 
stipulates  for  the  future  sale  of  articles  which  he  is 
habitually  making,  and  which  at  the  time  are  not 
made  or  finished,  it  is  essentially  a  contract  of  sale 
and  not  a  contract  for  labor;  otherwise  when  the  arti- 


•  Smith  V.  Sunnan,  9  H.  K-  ('.  561-8;  Atkinson  v.  Bell,  8  B.  & 
C.  277. 

I^r,  L.  J.  Ex.  2:n;  1  H.  &  N.  73. 

tTripj)  V.  Arinitage,  4  M.  &  W.  687;  Clark  v.  Bulmer,  11  M. 
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cle  is  made  pursuant  to  the  agreement."  Thus  where 
the  plaintiff  a  carriage  maker  had  several  unfinished 
buggies  on  hand,  the  defendant  selected  a  particular 
lining  of  plaintiff,  and  the  latter  agreed  to  finish  a 
buggy  in  a  fortnight  for  $250.  In  an  action  for  the 
price,  held,  not  a  sale  of  the  buggy,  but  an  agreement 
to  build  one  for  the  defendant,  and  on  his  part  to  ac- 
cept and  pay  for  it,  and  therefore  not  within  the  stat- 
ute.* So  where  the  defendant  went  to  a  carriage  maker, 
and  ordered  a  buggy,  giving  directions  that  the  Iming 
should  be  drab,  the  outside  seat  of  cane,  with  his  initials 
and  monogram,  and  to  be  completed  in  four  months, 
held,  not  a  contract  for  the  sale  of  the  buggy,  but  for 
labor,  services  and  materials,  and  so  not  within  the  stat- 
ute.! This  Massachusetts  rule  is  followed  in  other 
states. 

But  under  the  Massachusetts  rule,  if  the  article  or- 
dered by  the  purchaser  is  exactly  such  as  the  plaintiff 
makes  and  keeps  on  hand  for  any  one,  and  no  change 
or  modification  of  it  is  made  at  the  defendant's  request, 
it  is  a  contract  of  sale,  and  within  the  statute,  even 
though  made  after,  and  in  consequence  of  the  order 
given.! 

*Mixer  v.  Howarth,  21  Pick.  205  (1838);  Spencer  v.  Cone, 
1  Mete.  283. 

fGoddard  v.  Binnej,  115  Mass.  450  (1874) ;  Dowling  v.  Mc- 
Kenny,  124  Mass.  480;  Hight  v.  Ripley,  19  Me.  137;  Abbott  v. 
Gilchrist,  38  Me.  260 ;  Pitkin  v.  Noyes,  48  N.  H.  294 ;  Ellison 
V.  Brigham,  38  Vt.  64. 

tGardner  v.  Joy,  9  IMet.  177;  May  v.  Ward,  134  Mass.  127; 
Edwards  v.  Railway,  48  Me.  379 ;  Prescott  v.  Locke,  51  N.  H. 
94. 
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The  New  York  doctrine  is  that  executory  contracts 
with  reference  to  articles  akeady  in  existence  are 
within  the  statute  of  frauds,  but  agreements  to  sell  and 
dcli\er,  in  the  future,  articles  which  have  no  existence 
at  the  tune  and  are  to  be  delivered  hereafter,  are  not 
within  the  statute  of  frauds.* 

In  Elaine  the  principles  are  supposed  to  be  recon- 
ciled by  following  the  rule,  that  the  fact  that  the  arti- 
cle contracted  for  does  not  exist  at  the  time  of  the  con- 
tract, but  is  to  be  made  or  manufactured  will  not  neces- 
sarilv  take  the  case  out  of  the  statute,  but  it  must  ap- 
pear in  addition  that  there  is  a  particular  person  for 
whom  it  is  to  be  manufactured,  or  a  particular  mode 
or  manner,  or  a  particular  material  entering  into  and 
making  part  of  the  contract.! 

In  Iowa  by  statute  it  is  provided  that  the  statute 
shall  not  apply  when  the  article  is  not  at  the  time  of 
Ihe  contract  o^^^^ed  by  the  vendor  and  ready  for  de- 
livciy,  but  labor,  skill,  or  money  are  necessary  to  be 
expended  in  producing  or  procuring  it.  (Iowa  Code 
Sec.  .30r,4.) 

These  conflicting  authorities  are  reduced  to  three 
principles  of  construction  by  Schouler  in  his  work  (Per. 
Pro]).,  Sec.  443),  these  are: 

1.  The  Narrow  Construction.  Where  the  chattel 
contracted  for  docs  not  exist  in  specie  but  requires  to 


•(•n)()l<sliunk  V.  I?i:rrdl,  18  Johns.  58;  IMead  v.  Case,  33 
Hurl).  ^0'^ ;  Parsons  v.  Loucks,  48  N.  Y.  17;  Deal  v.  Maxwell,  51 
N.  V.  fi.",^. 

fCrorkctt  V.  Scrilin.r,  (54  ISIc.  447;  54  Me.  105. 
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be  manufactured  and  brought  into  being  under  the 
contract,  there  is  no  contract  of  sale  within  the  statute, 
but  it  is  a  contract  for  work  and  labor  done  and  ma- 
terials furnished.  This  construction  is  repudiated  in 
England,  but  is  said  to  have  a  firm  hold  in  New  York. 

2.  The  Broad  Construction.  Whatever  be  the  con- 
tract, whether  the  chattel  is  existing  or  non-existing, 
where  it  is  in  substance  for  goods  to  be  sold  and  de- 
livered, and  not  for  work,  labor  and  materials,  and 
which  therefore  results  in  the  sale  of  the  subject-matter 
for  a  price,  it  comes  within  the  statute  as  a  contract  of 
sale. 

3.  The  Middle  Construction.  Between  these  two  ex- 
tremes may  be  said  to  stand  the  Massachusetts  rule, 
which  is,  that  the  statute  applies  not  only  to  contracts 
for  articles  existing  already,  but  to  such  as  the  seller 
ordinarily  makes  or  procures  for  the  general  market, 
but  not  to  a  contract  for  an  article  to  be  manufactured 
especially  for  the  purchaser. 

Sec.  1068.  SAME  SUBJECT  —  AUCTION 
SALES. — It  is  now  well  settled  that  auction  sales  are 
included  within  the  statute  of  frauds.*  So  also  are  sales 
by  sheriffs  on  execution,  and  public  sales  generally  to 
the  same  extent  as  private  sales.  In  JMichigan  there  is 
a  statute  which  requires  that  when  goods  are  sold  at 
auction  the  auctioneer  shall  at  the  time  of  the  sale  enter 
in  a  book  a  memorandum  specifying  the  particulars  and 

*Davis  V.  Rockwell,  2  Pick.  64 ;  Pike  v.  Balch,  38  Me.  302 ; 
Johnson  v.  Buck,  35  N.  J.  L.  328;  Boyd  v.  Greene,  162  Mass. 
667. 
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manner  of  sale,  mentioning  the  purchaser's  name  and 
the  name  of  the  person  on  whose  account  the  sale  was 
made,  and  such  a  memorandum  is  deemed  a  sufficient 
memorandum  of  the  contract  within  the  meaning  of  the 
statute  of  frauds. 

Sec.  1069.  SAME  SUBJECT— RESCISSION. 
—Where  one  agrees  to  rescind,  as  by  agreeing  orally 
with  the  purchaser  to  take  back  the  article  sold  on  re- 
quest, and  repay  the  purchase  money,  this  promise  is 
binding,  though  oral,  smce  it  is  a  part  of  the  original 
bargain  and  made  valid  by  the  original  delivery  and 
payment  therefor.  While  a  subsequent  agreement  to 
take  back  the  goods  in  payment  of  the  bill  is  within 
the  statute.* 

Sec.  1070.  WHAT  ARE  GOODS,  WARES, 
AND  MERCHANDISES?— In  England  it  held  that 
the  17th  section  does  not  apply  to  shares,  stocks,  docu- 
ments of  title,  choses  in  action  and  other  incorporeal 
rights  in  property.! 

Aside  from  the  statutes  passed  in  the  respective 
American  states,  perhaps  the  leading  case  in  this 
coiiiitry  holding  the  contrary  of  the  English  decisions, 
and  adopting  a  broader  construction  of  the  phrase 
"goods,  wares,  and  merchandises"  is  the  INIassachusetts 
case  of  Tisdale  v.  Harris,!  decided  in  1837  by  Chief 

•Ffty  V.  Wheeler,  44  Vt.  202;  Johnston  v.  Trask,  40  Hun 
415;  lU)  N.  V.  141  ;  Rankin  v.  Grupc,  36  Hun  481. 

tIIuii.IjIc  v.  Mitchell,  11  A.  &  E.  205;  Knight  v.  Barber,  16 
M.  &  W.  66;  Iknj.  Sales,  Sec.  111. 

t20  Pick.  9;  Walker  v.  Supple,  54  Ga.  178. 
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Justice  Shaw.  In  this  case  it  was  decided  that  stocks 
are  fairly  within  the  statute,  as  well  by  its  terms  as  by 
general  quality.  The  words  "goods,  wares,  and  mer- 
chandises," have,  as  to  the  first  two  a  very  broad  sig- 
nification. Bona  (goods)  as  used  in  the  Civil  law  is  al- 
most as  extensive  as  personal  property,  and  in  many 
respects  has  nearly  as  large  a  signification  in  the  Com- 
mon law  as  the  word  merchandises  has  in  commercial 
usage.  There  is  nothing  in  the  nature  of  stocks  and 
shares  in  incorporated  companies  which  in  reason  and 
sound  policy  should  exclude  contracts  in  respect  to  them 
from  the  restrictions  designed  by  the  statute  to  prevent 
fraud  in  the  sale  of  commodities.  This  holding  is  quite 
generally  followed  in  America.* 

In  Indiana  later  decisions  have  narrowed  the  con- 
struction of  the  word  "goods"  to  include  only  corporeal 
property  in  conformity  with  the  English  decisions.  ( 40 
Ind.  593.) 

The  statute  of  New  York,  and  some  other  States,  ex- 
pressly adds  the  words  "things  in  action"  to  the  phrase 
"goods,  wares  and  merchandises,"  and  hence  requires 
all  contracts  for  the  sale  of  choses  in  action  and  incor- 
poreal property  to  be  in  writing. f 


*Boardman  v.  Cutter,  128  Mass.  388;  Banta  v.  Chicago,  172 
111.  204;  Pray  v.  Mitchell,  60  Me.  430;  bank  bills,  Gooch  v. 
Holmes,  41  Me.  523;  notes  of  third  persons,  Baldwin  v.  Wil- 
liams, 3  Met.  367;  Greenwood  v.  Law,  55  N.  J.  L.  168 — have 
been  held  to  be  within  the  statute. 

fTruax  v.  Slater,  86  N.  Y.  630 ;  Doty  v.  Smith,  62  Hun  598. 
But  a  contract  to  sell  shares  of  stock  in  a  company  not  yet  incor- 
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Sec.  1071.  SAME  SUBJECT— FIXTURES, 
GROWING  CROPS,  ETC.— The  next  question  is 
whether  unsevered  crops  growing  upon  the  land  are 
within  the  17th  section  when  contracts  are  made  for 
their  sale.  Here  it  is  necessary  to  recall  the  4th  sec- 
tion of  the  statute  of  frauds,  which  provides  that  no 
action  shall  be  brought  upon  any  contract  for  the  sale 
of  lands,  tenements,  hereditaments,  or  any  interest  ui 
or  concerning  these  things  unless  the  agreement  is  in 
writing,  hence  a  sale  of  growing  crops,  fixtures  and 
the  like  come  within  the  statute,  but  under  which  sec- 
tion of  the  statute  do  they  come — an  interest  in  real 
estate,  so  that  the  contract  must  always  be  in  writing? 
or  are  they  goods,  etc.,  such  that  a  sale  is  made  valid 
by  part  payment,  or  acceptance  and  receipt? 

1.  As  to  fixtures,  or  things  artificially  annexed  to 
the  freehold,  if  when  these  are  sold  it  is  contemplated 
that  they  are  to  be  severed  and  carried  away,  it  is  a 
sale  of  i)ersonal  property  and  not  of  real  estate.*  The 
same  rule  applies  to  buildings  temporarily  placed  upon 
the  land  of  another  by  his  previous  consent;  these 
continue  to  be,  as  between  the  parties,  the  personal 
property  of  tlie  builder,  and  if  sold  by  him,  fall  under 

porutcd  is  not  within  the  statute,  Green  v.  Brookins,  23  jNIich. 
48 ;  nor  is  a  contract  to  dispose  of  an  invention  before  letters 
patent  had  been  obtained,  Sonierhy  v.  Buntin,  118  Mass.  285; 
Blackency  v.  Goode,  30  Ohio  St.  350. 

•Strong  V.  Doyle,  110  Muss.  02;  Scales  v.  Wiley,  68  Vt.  39; 
Boslwick  V.  Leach,  3  Day  47C).  These  cases  hold  that  millstones, 
ninninfT  frcnr,  manure,  a  removable  building,  are  all  sales  of  pci^ 
sfi7i.ll   [iropcrfy. 
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the  17th  section  of  the  statute  and  not  under  the  4th. § 
But  if  such  fixtures  are  so  attached  to  the  land,  a  deed 
of  the  land  owner  to  a  bona-fide  grantee,  ignorant  of 
the  separate  ownership  of  the  buildings,  will  convey 
them,  and  the  builder  will  have  to  look  to  the  grantor 
for  redress.* 

2.  As  to  natural  productions  (fructus  naturales), 
such  as  grass,  fruit,  growing  trees,  and  the  like,  the 
prevailing  rule  is,  that  if  at  the  time  of  the  contract  the 
thing  is  to  be  immediately,  or  within  a  reasonable  time 
severed  from  the  soil  and  carried  away,  and  is  not  to 
be  left  to  mature,  the  sale  is  that  of  personal  property, 
and  not  an  interest  in  land,  regardless  as  to  who  is  to 
sever  it  from  the  soil.f  But  if  the  contract  clearly  con- 
templates that  growing  trees  are  to  remain  in  the  soil, 
either  a  fixed  time,  or  indefinitely  at  the  pleasure  of  the 
vendee,  and  derive  future  benefit  therefrom,  then  the 
transaction  involves  an  interest  in  land,  and  comes  with- 
in the  4th  section,  and  the  sale  must  be  in  writing.! 

3.  As  to  artificial  or  annual  crops,    {frustus  indus- 


§Dame  v.  Dame,  38  N.  H.  429;  Rogers  v.  Cox,  96  Ind.  157; 
Long  V.  White,  42  Ohio  St.  59;  Morris  v.  French,  106  Mass. 
326. 

*Bank  v.  Machine  Works,  127  Mass.  542;  Landon  v.  Piatt, 
34  Conn.  517. 

fHirth  V.  Graham,  50  Ohio  St.  57;  Whitmars  v.  Walker,  1 
Met.  313;  Banton  v.  Shorey,  77  Me.  48;  Punier  v.  Piercy,  40 
Md.  212,  hokling  the  rule  to  apply  to  standing  trees,  grass 
ready  to  be  cut,  fruit,  nursery  stock,  and  the  hke. 

|Grccn  v.  Armstrong,  1  Denio  550;  Daniels  v.  Baiky,  43 
Wis.  556;  White  v.  Foster,  102  Mass.  375. 
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triales) ,  the  law  is  well  settled,  that  a  sale  thereof  is  a 
sale  of  personal  property,  regardless  of  their  present 
development  or  the  length  of  time  they  are  to  remain 
in  the  soil  to  complete  their  growth.  Contracts  for  the 
sale  of  such  crops  fall  withm  the  17th  section  and  not 
the  4th.* 

Sec.  1072.  CONSTRUCTION  OF  THE 
WORDS  PRICE  OR  VALUE  OF  TEN 
POUNDS  OR  UPWARDS."— What  is  the  proper 
construction  of  the  words  "of  the  price  or  value  of  ten 
pounds  and  upwards"?  In  the  statutes  in  the  various 
States  sometimes  the  word  price  is  employed  and  some- 
times the  word  value.  The  word  amount  is  also  used  in 
some  statutes.  The  difficulty  arises  in  determining  as  to 
the  entirety  of  the  contract.  Thus,  if  a  person  buys  sev- 
eral articles  which  in  all  aggregate  more  than  the 
amount  named  in  the  statute  as  coming  within  its  terms, 
but  some  of  the  articles  not  costing  separately  enough 
to  bring  them  within  the  statute,  the  question  arises,  is 
the  price  to  be  applied  to  each  thing  considered  sepa- 
rate, or  to  the  aggregate  value?  This  question  is  to  be 
determined  by  the  facts  if  there  is  no  dispute.  In  a  case 
where  the  defendant  bargained  for  several  ai-ticles,  and 
a  se})arate  price  was  agreed  to  for  each  lot  or  parcel,  no 
one  of  them  amounting  to  ten  pounds;  some  were  meas- 
ured in  his  presence,  some  he  marked  with  a  pencil,  de- 
siring the  whole  amount  sent  to  his  house,  and  when 
sent  it  amounted  to  70  pounds,  the  court  held  that  this 

♦Hrickcr  V.  Ilughos,  4  Iml.  146;  Bull  v.  Griswold,  19  III.  631 ; 
Polcy  V.  Johnson,  62  Kans.  478. 
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was  an  entire  contract  and  within  the  17th  section  as  to 
price.  $ 

Many  American  authorities  hold  that  if  a  distinct 
contract  is  created  as  to  each  lot  or  parcel,  and  each  is 
below  the  statutory  price,  it  is  not  within  the  statute.* 
This  would  seem  to  follow  from  the  doctrine  that 
where  several  articles  are  sold  for  a  separate  price 
as  to  each,  the  fact  that  the  sale  of  some  of  the  articles 
is  illegal,  will  not  affect  the  sale  of  those  articles  which 
are  legal. 

In  England,  and  by  some  authorities  in  America,  in 
auction  sales  a  separate  price  and  contract  is  held  to 
arise  in  the  purchase  of  each  lot,  and  especially  is  this 
true  if  other  sales  to  other  parties  intervened.t 


IBaldey  v.  Parker,  2  B.  &  C.  37.  In  this  case  Abbott,  C.  J., 
said:  "Looking  at  the  whole  transaction,  I  am  of  opinion  that 
the  parties  must  be  considered  to  have  made  one  entire  contract 
for  the  whole  of  the  articles."  Holroyd,  J.,  said :  "This  was  all 
one  transaction  though  composed  of  different  parts.  At  first  it 
appears  to  have  been  a  contract  for  goods  of  less  value  than  ten 
pounds,  but  in  the  course  of  the  dealing  it  grew  to  a  contract 
for  a  much  larger  amount.  At  last,  therefore,  it  was  one  entire 
contract  within  the  meaning  and  mischief  of  the  Statute  of 
Frauds,  it  being  the  intention  of  that  statute  that,  where  the  con- 
tract, either  at  the  commencement  or  the  conclusion,  amounted  to 
or  exceeded  the  value  of  ten  pounds,  it  should  not  bind  unless 
the  requisites  there  mentioned  were  complied  with." 

*Goodwin  v.  Clark,  65  Me.  280 ;  Walker  v.  Lovell,  28  N.  H. 
138;  but  a  mere  separate  price  for  each,  as  100  bushels  of  com 
at  $1  a  bushel,  will  not  take  the  sale  out  of  the  statute,  Gilman  v. 
Hill,  36  N.  H.  318;  Allard  v.  Greasert,  61  N.  Y.  1. 

tEmmerson  v.  Heelis,  2  Taunt.  38 ;  Wells  v.  Day,  124  Mass. 
38 ;  Stoddart  v.  Smith,  5  Binn.  355. 
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But  ill  Jenness  v.  Wendell  (51  N.  H.  63),  it  was 
held  tliat  the  purchaser  of  furniture  and  stable  stock  at 
auction  and  upon  the  same  terms,  but  in  separate  lots 
and  separate  bids,  and  at  separate  prices,  had  made  an 
entire  contract  at  an  aggregate  price  exceeding  the  limit 
of  the  statute,  so  that  a  receipt  and  acceptance  of  one 
lot  would  take  the  whole  out  of  the  operation  of  the 

statute. 

The  fact  that  it  is  uncertain  at  the  time  of  the  con- 
tract what  the  price  will  amount  to,  does  not  matter  and 
if  it  linally  does  exceed  the  amount  the  statute  applies.* 
So  an  oral  sale  of  goods  above  the  statute  limit, 
with  an  agreement  to  do  something  else,  the  whole  form- 
ing an  entire  contract,  makes  the  whole  invalid,  while 
if  the-  latter  stipulation  stood  alone  it  might  be  valid.f 
The  })rice  in  the  English  statute  is  ten  pounds,  in  the 
States  this  amount  varies,  commencing  with  "any  value" 
in  Florida  and  Iowa,  it  rises  in  Arkansas,  Maine,  ^lis- 
souri  and  New  Jersey  to  $30;  in  New  Hampshire  to 
$33;  in  Vermont  to  $40,  and  in  most  States  to  $50;  in 
Arizona  to  $100;  in  California  and  Idaho,  $200;  in 
Montana  and  Utah,  $300,  while  in  Rhode  Island  no 
siicli  jjiovision  exists. 

Sec.  1073.  EXCEPTIONS  UNDER  THE 
STATT^Tl^:  OF  FRAUDS.— There  are  three  differ- 
ent exceptions  or  methods  ])ointed  out  by  which  the  con- 
tract may  be  made  good  which  would  be  otherwise  in- 

•BowiiKin  V.  Conn,  H  Ind.  58;  Watts  v.  Fivind,  10  B.  &  C. 
IKi;  Hn. wn  v.  Snnhoni,  *il   Minn.  4-02. 
I  IiNiiif  V.  Sloiic,  f)  Ciish.  508. 
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validated  under  the  Statute  of  Frauds.  These  are: 
1.  Except  the  buyer  shall  accept  part  of  the  goods  so 
sold  and  actually  receive  the  same.  2.  Except  the  buyer 
shall  give  something  in  earnest  to  bind  the  bargain, 
or  in  part  payment.  3.  Except  some  note  or  mem- 
orandum in  writing  of  the  bargain  be  made  and  signed 
by  the  parties  to  be  charged  or  their  agents  duly  au- 
thorized. 

Sec.  1074.  SAME  SUBJECT— EXCEPT  THE 
BUYER  SHALL  ACCEPT  PART  AND  AC- 
TUALLY RECEIVE  SAME.— Under  this  head  we 
note  two  things  v/hich  must  concur  to  take  the  contract 
out  of  the  statute;  (a)  Acceptance,  and  (b)  an  actual 
receipt  of  the  portion  of  the  goods. 

These  two  things  do  not  mean  the  same  thing,  as 
there  may  be  an  actual  receipt  without  acceptance;  or 
there  may  be  an  acceptance  without  actual  receipt. 
Lord  Blackburn  held  that  so  long  as  the  buyer  can, 
without  self-contradiction,  declare  that  the  goods  will 
not  be  taken  in  fulfilment  of  the  contract  he  has  not  ac- 
cepted. The  question  so  far  as  the  Statute  of  Frauds  is 
concerned,  is  not  whether  he  ought  to  accept  them,  but 
whether  he  has  accepted  them.  The  question  of  accept- 
ance or  not  is  a  question  as  to  what  was  the  intention 
of  the  buyer,  as  signified  by  his  outward  acts.  It  mat- 
ters not  whether  the  grounds  for  refusal  be  foolish  or 
frivolous.  He  may  take  possession  of  the  goods  but 
that  is  not  an  actual  receipt  within  the  meaning  of  the 
statute,  it  is  evidence,  and  evidence  only  of  acceptance. 
The  receipt  by  the  buyer  may  be  for  the  very  purpose 
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of  ascertaining  whether  or  not  he  will  accept  them.  If 
a  party  orders  goods  of  a  particular  descri^^tion  of  a 
carrier,  and  they  are  delivered  to  him,  it  is  necessary 
for  him  to  receive  the  same  in  order  to  examine  it,  and 
it  may  be  that  he  must  try  the  goods  by  using  them, 
but  still  it  is  in  his  power  to  say  that  he  took  them  for 
the  purpose  of  determining  whether  to  accept  or  not. 
So  receipt  of  goods  by  a  carrier,  where  such  receipt  is 
sufficient  deliver}'  to  the  purchaser,  is  not  acceptance  by 
the  purchaser  so  as  to  bmd  the  contract.  The  carrier  is 
agent  to  receive  but  not  to  accept  for  the  buyer.* 

Sec.  1075.  SA3IE  SUBJECT— WHAT  CON- 
STITUTES AN  ACCEPTANCE?— This  question 
turns  so  generally  upon  the  facts  in  each  particular  case 
that  it  is  difficult  to  lay  down  any  general  rule.  It  may, 
liowever,  be  correctly  stated: 

1.  When  the  facts  and  intentions  of  the  parties  are 
ascertained  the  court  will  say  whether  they  constitute 
an  acceptance;  that  is,  when  the  facts  are  undisputed, 
if  disputed,  it  is  a  question  for  the  jury.f 

2.  Something  more  than  mere  words  are  necessary  to 
constitute  acceptance.  There  must  be  some  act  of  the 
parties  amounting  to  a  transfer  of  possession,  and  an 
actual  receipt  by  the  purchaser  so  that  the  seller  no 
longer  retains  a  lien  for  tlie  price.J 

•Per  Lord  Blackburn  in,  Hliickhurn  on  Sale,  22,  23;  Caiilkins 
V.  Hrllnmn,  47  N.  Y.  449. 

tlloward  v.  Borden,  Vi  Alkn  J><)0 ;  Pinkham  v.  Mattox,  53 
\.  II.  004 ;  Garfield  v.  Paris,  9fi  V.  S.  nC)'.',-  Schwartz  v.  Church, 
VAc,  GO  Minn.  183. 

tCnulkins  v.  llelli-mn.  17  N.  Y.  41);  47  Mich.  G15;  Young  v. 
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3.  The  acceptance  of  the  goods  must  be  in  pursu- 
ance of  the  contract  of  sale,  and  with  the  intention  of 
the  parties  that  the  purchaser  take  possession  as  the 
owner.* 

4.  The  buyer  and  seller  must  both  acquiesce  in  the 
acceptance.     (Ice  Co.  v.  Webster,  62  Me.  341.) 

5.  The  taking  of  a  sample  or  the  delivery  of  a  sam- 
ple of  the  goods  may  be  an  acceptance,  but  only  when 
these  samples  are  treated  by  both  parties  as  part  of  the 
goods  sold,  and  thereby  diminishing  by  so  much  the 
quantity  to  be  delivered  afterwards.f 

6.  The  acceptance  of  the  goods,  or  part  of  them,  as 
required  by  the  statute,  may  be  constructive  only,  and 
the  question  whether  the  facts  proven  amount  to  con- 
structive acceptance  is  one  for  the  jury.  If  a  man  deals 
with  goods  as  o^vner,  the  jury  may  infer  therefrom  a 
constructive  acceptance,  since  acts  of  ownership  are 
hostile  to  the  rights  of  the  vendor.  So  if  the  buyer 
marks  them  with  his  mark,  or  examines  them  and  has 
them  set  away,  such  acts  are  facts  to  go  to  the  jury. I 

The  general  rule  may  be  stated  as  follows:  if  the 
vendee  does  any  wrongful  act  to  the  goods,  if  he  is 
not  the  owner,  or  of  right,  if  he  is  the  owner,  the  do- 


Blaisdell,  60  Me.  272 ;  129  Mass.  420 ;  Hinchman  v.  Lincoln,  124 
U.  S.  40. 

*Bowers  v.  Anderson,  49  Ga.  143;  Marsh  v.  Hyde,  3  Gray 
331. 

fGilbert  v.  Lichtenberg,  98  Mich.  417 ;  57  Wis.  765 ;  96  U.  S. 

557. 

JGray  v.  Davis,  10  N.  Y.  285;  38  Ind.  214;  123  Mass.  141 ; 

43  Wis.  238. 
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mg  of  those  acts  is  evidence  of  acceptance, — not  the 
acceptance,  but  evidence  of  acceptance.  § 

7.  ]Mere  dehvery  is  not  sufficient;  there  must  be  ac- 
ceptance and  receipt  by  the  purchaser.* 

8.  An  acceptance  by  one  of  two  or  more  joint  pur- 
chasers will  not  be  for  the  benefit  of  all,  and  therefore 
is  not  sufficient  to  take  the  case  out  of  the  statute.f 

9.  A  dealing  with  the  bill  of  lading  bj^  the  buyer 
is  as  effectual  in  constituting  acceptance  as  a  dealing 
with  the  goods  themselves.  All  the  facts  are  evidence 
for  the  jury  to  determine  whether  there  was  a  con- 
structive acceptance.  (Meehan  v.  Sharp,  151  Mass. 
564.) 

10.  The  purpose  of  requiring  mutual  receipt  and  ac- 
ceptance of  tliie  goods,  or  part  of  them,  is  to  prove  that 
there  was  a  contract  of  sale.  If  the  vendor  can  prove 
acceptance  of  the  goods  or  part  of  them,  he  proves  the 
sale  or  contract  of  sale.    But  though  the  contract  may 

§Clarkson  v.  Noble,  2  Up.  Can.  Q.  B.  361 ;  Jones  v.  Bank,  29 
Md.  287 ;  thus  a  resale  by  the  buyer  is  plenary  proof  of  accept- 
ance, Hill  V.  McDonald,  17  Wis.  97;  Marshall  v.  Ferguson,  23 
f'al.  6o ;  ]\Icchan  v.  Sharp,  151  Mass.  564.  So  a  lease  of  an 
article  to  a  third  person  is  evidence  of  acceptance,  85  Hun  537. 

*Schmidt  v.  Thomas,  75  Wis.  529 ;  Furniture  Co.  v.  Furniture 
Co.,  10  Utah  31.  Of  course  the  buyer's  authorized  agent  may 
accept.  Jones  v.  Bank,  29  Aid.  287;  Barkley  v.  Railway,  71 
N.  Y.  205 ;  hut  a  common  carrier  is  not  ordinarily  an  agent  to 
accept  for  the  buyer,  though  specially  designated  to  carry. 
Agncw  V.  Dumas,  64  Vt.  147;  Maxwell  v.  Brown,  39  Me.  98; 
Rindskoph  v.  De  Ruyter,  39  Mich.  1;  contra,  Spencer  v.  Hale, 
30  Vt.  ,'314. 

120  .Mi(h.  410;  10  Mich.  319;  contra,  22  N.  J.  L.  525. 
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be  thus  proved,  the  terms  of  the  contract  may  be  still 
in  dispute.? 

11.  The  acceptance  need  not  be  simultaneous  with 
the  receipt;  it  may  precede  or  follow  it.*  The  burden 
of  proving  acceptance  is  on  the  party  alleging  it,  and 
ordinarily  this  is  the  vendor. t 

Sec.  1076.  SAME  SUBJECT— WHAT  CON- 
STITUTES AN  ACTUAL  RECEIPT.— At  the 
time  of  making  the  contract  of  sale  between  the  vendor 
and  vendee,  the  goods  may  be  in  the  actual  possession — 
1.  of  the  buyer  as  bailee  or  agent  of  the  vendor;  2.  of 
a  third  person,  who  may  or  may  not  be  the  agent  of  the 
vendor,  and  3.  in  the  j)ossession  of  the  vendor  himself. 
This  latter  case  being  the  most  usual  one. 

1.  In  the  first  case  the  purchaser  has  the  possession 
of  the  goods,  and  this  being  so  it  can  be  seen  that  there 
is  some  difficulty  in  determining  when  he  is  in  actual  re- 
ceipt of  them  as  the  buyer  under  the  provisions  of  the 
statute.  But  it  seems  to  be  well  settled  that  the  buyer 
though  in  possession  may  become  purchaser  by  parol  or 
oral  agreement,  and  this  takes  place  so  far  as  actual  re- 
ceipt is  concerned,  when  acts  done  by  the  buyer  are  in- 
consistent with  the  supposition  that  his  former  posses- 
sion as  agent  has  remained  unchanged.  If  the  buyer 
has  possession  before  the  sale  and  buys  the  property 


4:53  Me.  508 ;  37  Mich.  526 ;  Foy  v.  Wheeler,  U  Vt.  292. 

*Hewes  v.  Jordan,  39  Md.  484 ;  Cross  v.  O'Donnell,  44  N.  Y. 
661 ;  Austin  v.  Boyd,  23  Mo.  App.  317. 

fShepherd  v.  Pressey,  32  N.  H.  49;  Howard  v.  Borden,  13 
Allen  229. 
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when  does  the  actual  receipt  take  place?  There  are  sev- 
eral ways  in  which  this  may  appear;  he  may  attempt 
to  sell  the  goods,  or  part  of  them,  as  his  own,  or  he  may 
do  various  other  acts  which  show  intention  on  his  part 
to  receive  the  goods  as  his  own.  Such  questions  gen- 
erally arise  when  something  has  happened  to  the  goods 
about  the  tune  of  the  transfer,  and  each  party  is  trying 
to  shift  the  ownership  upon  the  other. 

2.  When  the  goods  are  in  the  possession  of  a  third 
person  as  agent  or  bailee,  there  is  an  actual  receipt, 
when  the  vendor,  purchaser  and  third  person  agree  that 
the  third  person  holds  the  goods  not  for  the  vendor, 
but  holds  them  for  the  vendee,  this  constitutes  actual 
receipt  of  the  goods  by  the  buyer  within  the  meaning 
of  the  statute.*  An  order  from  the  vendor  to  the  bailee 
directing  him  to  deliver  the  goods  to,  or  hold  them  sub- 
ject to  the  control  of  the  buyer,  is  not  sufficient,  because 
it  lacks  the  assent  of  the  vendee.  There  must  be  evi- 
dence that  the  bailee  has  consented  to  hold  them  for  the 
vendee  and  no  longer  for  the  vendor.f 

The  last  stated  rule  not  being  uniform  in  the  various 
jurisdictions,  it  may  be  stated  thus:  (a)  To  constitute 
an  acceptance  and  receipt  under  the  Statute  of  Frauds 
there  must  be  an  assent  on  the  part  of  the  person  in 
whose  custody  the  goods  are,  to  hold  them  for  the  ven- 


•Cartcr  v.  Willard,  19  Pick.  1  ;  Barney  v.  Brown,  2  Vt.  374; 
Cuulficld  V.  Van  Brunt,  173  Pa.  St.  428;  King  v.  Jarman,  35 
Ark.  190. 

tSuflord  V.  McDonough,  120  Mass.  290;  Marsh  v.  Rouse,  44 
NY.  643;  54  Mc.  105. 


EFFECT  OF  STATUTE  OF  FRAUDS.     &t 

dee.  All  of  the  authorities  agree  that  this  will  be  suf- 
ficient. § 

(b)  Some  cases  seem  to  hold  that  a  notice  of  the 
transfer  of  the  property  given  to  the  bailee  is  sufficient, 
without  the  bailee's  acceptance.*  And  (c)  some  cases 
hold  that  a  bill  of  lading  being  a  symbol  of  ownership 
of  the  goods  covered  by  it,  its  transmission  is  such  a 
transfer  of  the  possession  of  the  property  which  it  covers 
as  to  meet  the  requirements  of  the  Statute  of  Frauds.f 

3.  Where  the  actual  manual  delivery  is  inconvenient, 
impracticable  or  impossible  because  of  the  weight  or 
size  of  the  property,  the  law  will  not  require  actual 
delivery,  but  only  require  that  the  goods  be  placed  in 
the  power  of  the  purchaser,  or  that  his  authority  as 
owner  be  acknowledged  by  some  formal  act  or  declara- 
tion on  the  part  of  the  seller.  Thus  where  piles  of  pig 
iron  at  a  furnace  were  delivered  by  being  pointed  out 
to  the  agent  of  the  vendee,  it  was  held  to  be  all  the  de- 
livery that  could  be  made  so  far  as  the  circumstances 
or  the  actual  receipt  was  concerned ;  and  likewise  stacks 
of  hay,  trees  cut  and  lying  on  the  ground  of  vendor, 
logs  lying  loose  in  stream  or  in  a  boom,  may  all  be  trans- 
ferred to  satisfy  the  statute  as  to  receipt  without  an 
actual  manual  delivery.^ 


§95  Mass.  53;  16  M.  &  W.  119. 

*Boardman  v.  Spooner,  13  Allen  353;  Bassett  v.  Camp,  54 
Vt.  232. 

t6M.  &T.  194;  46  Wis.  191. 

$28  Md.  396;  15  Vt.  221;  10  Wis.  422;  66  U.  S.  476;  1 
Minn.  56;  contra,  Shindler  v.  Houston,  1  Comst.  (N.  Y.)  261. 
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But  in  all  these  cases  there  must  be  acts  of  such  a 
character  as  to  place  the  property  in  the  power  and  ex- 
clusive dominion  of  the  buyer  as  absolute  owner,  dis- 
charged of  all  liens  for  the  price.* 

There  may  be  a  receipt  of  part  of  the  goods  to  make 
the  contract  valid,  and  yet  leave  the  question  open  as  to 
whether  there  has  been  an  actual  receipt  of  the  bulk. 
The  question  here  discussed  concerns  the  validity  of  the 
contract  and  not  of  its  performance. 

It  is  well  settled  that  the  delivery  of  the  goods  or- 
dered to  a  common  carrier,  whether  designated  by  the 
purchaser  or  not,  for  conveyance  to  the  buyer,  consti- 
tutes an  actual  receipt  by  the  purchaser,  but  not  an 
acceptance,  within  the  meaning  of  the  statute.!  De- 
livery of  unordered  goods  to  a  carrier  will  not  consti- 
tute either  delivery  or  acceptance  by  the  person  to  whom 
addressed.! 

There  may  be  an  actual  receipt  by  the  vendee  though 
the  goods  remain  with  the  vendor,  as  where  the  vendor 
agrees  to  hold  the  goods  as  agent  or  bailee  for  the 
vendee.  It  should  appear  that  the  parties  clearly  agreed 
to  the  changed  character  of  the  vendor's  possession.  § 


♦Marsh  V.  Rouse,  44  N.  Y.  643 ;  20  111.  639 ;  Spear  v.  Bach, 
82  Wis.  192. 

fCross  V.  O'Donncll,  44  N.  Y.  661;  Fontaine  v.  Bush,  40 
Minn.  141 ;  23  Md.  344. 

JGrcy  V.  Carey,  9  Daly    363. 

§Wcld  V.  Came,  98  Mass.  1 52 ;  1  Taunt.  458 ;  Means  v.  Wil- 
liamson, 37  Me.  556 ;  23  Wis.  51. 
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Sec.  1077.  SECOND  EXCEPTION  —  EAR- 
NEST TO  BIND  THE  BARGAIN,  OR  PART 
PAYMENT. — The  second  exception  to  save  an  oral 
agreement  from  the  operation  of  the  Statute  of  Frauds 
is  "or  give  something  in  earnest  to  bind  the  bargain,  or 
in  part  payment."  This  alone  has  to  do  with  the  valid- 
ity of  the  contract.  The  giving  of  earnest  has  become 
obsolete,  it  being  now  regarded  as  the  same  thing  as 
part  payment.  Earnest  may  be  some  gift  or  token  or 
may  be  money.  Among  the  Romans  a  ring  was  usually 
given  by  the  buyer  to  the  seller.  Earnest  meant  money 
or  money's  worth,  and  must  have  value,  though  the 
amount  was  quite  immaterial.  In  Massachusetts  ear- 
nest as  used  in  the  Statute  of  Frauds  is  regarded  as  part 
payment  of  the  j^rice.*  So  where  the  buyer  drew  a 
shilling  across  the  vendor's  hand  and  which  the  witness 
called  "striking  off  the  bargain  according  to  the  custom 
of  the  country"  and  then  returned  the  coin  to  his  own 
pocket,  the  court  held  that  nothing  had  been  given  in 
earnest  to  bind  the  bargain, f 

So  far  as  the  payment  of  money  is  concerned,  the 
part  payment  required  by  the  Statute  to  bind  a  parole 
contract  need  not  be  made  in  money.  Anything  of 
value,  which  by  mutual  consent,  is  given  the  buyer  and 
accepted  by  the  seller  instead  of  the  price,  will  be  equiv- 
alent to  part  payment.! 

*Benj.  Sales,  Sec.  189;  Donahue  v.  Parkman,  161  Mass.  413. 
fBlenkinsop  v.  Clayton,  7  Taunt.  597 ;  Goodall  v.  Skelton,  2 
H.  Bl.  316. 

|Dow  V.  Worthen,  37  Vt.  108,  where  a  chattel  was  given; 
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There  must  be  payment,  a  promise  to  pay  is  not  suf- 
ficient.* But  paj^ment  may  be  made  by  the  discharge 
of  a  valid  existing  indebtedness.  Where  the  agreement 
was  that  the  debt  of  the  seller  to  the  purchaser  should 
be  applied  as  payment  on  the  price  of  the  goods  pur- 
chased, but  the  application  was  not  made,  it  was  not 
sufficient  payment  to  satisfy  the  statute.! 

There  must  be  a  discharge  of  the  precedent  debt  in 
order  to  satisfy  the  statute.  (55  111.  522,  38  N.  J.  L. 
536.) 

It  is  not  necessary  that  the  part  payment  in  money 
be  made  at  the  same  time  the  contract  is  made,  except 
in  a  few  States.  But  the,  payment  must  be  made  before 
action  brought.! 

Sec.  1078.  THIRD  EXCEPTION— NOTE  OR 
MEMORANDUM  IN  WRITING.— The  third  ex- 
ception saving  oral  agreements  is  "or  that  some  note 
or  memorandum  in  writing  of  the  said  bargain  be  made 


Combs  V.  Bateman,  10  Barb.  573,  a  third  person's  note.  With 
reference  to  a  third  person's  note  it  is  held  that  dehvery  of  such 
note  is  absolute  payment,  while  the  delivery  of  a  party's  own  note 
does  not  operate  in  this  way. 

*Howc  V.  Hayward,  108  Mass.  54 ;  Noakes  v.  Morey,  30  Ind. 
103;  Krohn  v.  Bantz,  68  Ind.  277. 

lEly  V.  Ormsby,  12  Barb.  570;  Teed  v.  Teed,  44  Barb.  96; 
68  Ind.  277. 

JGault  V.  Brown,  48  N.  H.  189;  Davis  v.  Moore,  13  Me.  424. 
In  New  York,  and  perhaps  some  other  States,  the  statute  re- 
quires the  payment  to  be  made  at  the  time,  or  the  original  con- 
tract to  be  renewed  at  the  time  of  payment.  Hunter  v.  Wetsell, 
57  N.  Y.  375 ;  Jackson  v.  Tapper,  30  Hun  220. 
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and  signed  by  the  parties  to  be  charged  by  such  con- 
tract, or  their  agents  thereunto  lawfully  authorized." 
The  object  of  the  Statute  as  to  this  point,  is  to  require 
the  signature  to  a  written  note  or  memorandum  of  the 
bargain, — not  to  the  bargain  itself,  but  a  note  or  mem- 
orandum of  it.  Now  it  is  a  rule  of  evidence  that 
whenever  a  contract  is  put  in  writing,  the  writing  must 
be  produced  as  the  best  evidence  of  the  contract.  The 
writing  contains  within  itself  the  bargain  and  it  makes 
no  difference  whether  the  price  was  for  more  or  less 
than  ten  pounds  or  $50,  the  rule  of  evidence  requires 
the  writing  as  the  best  and  only  evidence,  if  it  be  in  ex- 
istence. This  existence  of  a  note  or  memorandum,  as 
required  by  the  Statute  of  Frauds,  presupposes  an  an- 
tecedent contract  by  parol  of  which  the  writing  is  a 
memorandum.*  The  Statute  of  Frauds  does  not  inter- 
fere with  the  rules  of  evidence,  nor  does  it  change  the 
law,  but  simply  provides  that  sales  of  goods  above  f^he 
value  of  ten  pounds  may  be  valid  if  the  memorandurr 
is  made  and  signed  as  required.! 

Sec.  1079.  SAME  SUBJECT— WHAT  MAY 
BE  SHOWN  BY  PAROL  EVIDENCE.— It  easily 
follows  from  the  theory  that  the  note  or  memorandum 
■presupposes  an  antecedent  oral  contract: — 

1.  That  it  may  be  shown  by  parol  evidence  that  a 
writing  that  purports  to  be  a  note  or  memorandum  of 
the  bargain,  is  not  a  note  or  memorandum  of  any  ante- 

*Benj.  Sales,  Sec.  201-4;  97  Mass.  41 ;  73  Me.  186. 
fSievewright  v.  Archibald,  17  Q.  B.  104;  Ford  v.  Yates,  2  M. 
&  G.  549 ;  Lockett  v.  Nicklin,  2  Ex.  93. 
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cedent  parol  contract  at  all.     But  there  is  some  ques- 
tion as  to  how  far  parol  evidence  is  admissible  in  such 

cases.? 

2.  Parol  evidence  is  admissible  for  the  purpose  of 
showing  that  the  wTitten  paper  is  not  a  note  or  mem- 
orandum of  an  antecedent  parol  agreement,  but  only 
a  part  of  it.     (Benj.  Sales,  Sec.  209.) 

3.  So  far  as  the  party  who  sets  up  the  writing  as 
valid  for  the  purpose  of  bmding  the  other  party,  is  con- 
cerned, he  cannot  supplement  the  writing  by  oral  evi- 
dence of  terms  or  stipulations  not  contained  in  it,  since 
this  is  an  admission  that  the  writing  is  only  a  part  of  the 
bargain.* 

4.  Whatever  is  necessarily  implied  from  the  contract, 
although  not  expressed,  the  law  will  supply. 

5.  The  note  or  memorandum  may  be  contained  in 
two  different  writings,  and  it  is  competent  to  show  by 
parol  evidence  that  the  two  writings  constitute  one 
contract,  or  that  they  refer  to  the  same  matter.f 

G.  When  an  agreement  to  do  something  is  not  ex' 
pressed  on  the  face  of  the  agreement  signed,  but  i» 
included  in  some  other  writing,  oral  evidence  may  be 
introduced  to  show  what  that  writing  is,  so  that  the 

tPym  V.  Campbell,  6  E.  &  B.  370;  Jervis  v.  Berridgc,  8  Ch. 
A  1)1).  360;  78  Pa.  St.  469;  51  Wis.  303;  92  Mass.  104;  40 
Mich.  84. 

*Boydc]l  V.  Drunimond,  11  East  142;  13  M.  &  W.  743;  66 
Ind.  474;  43  la.  146;  70  Mc.  202;  92  U.  S.  412;  30  Vt.  616. 

fRidgcway  v.  Wharton,  6  H.  L.  C.  238;  2  Col.  639;  9  la. 
344;  19  Up.  Can.  C.  P.  416;  contra,  Hindc  v.  Whitehouse,  7 
East  .558. 
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two  taken  together  may  constitute  a  contract  within  the 
Statute  of  Frauds.  It  is  also  said  that  when  the  bar- 
gain is  to  be  made  out  of  separate  written  papers,  oral 
evidence  is  not  allowed  to  connect  them,  but  they  must 
be  either  physically  attached  together  to  show  that  they 
constitute  but  one  instrument,  or  must  be  connected  by 
reference  in  the  contents  of  one  to  the  contents  in  an- 
other.* 

7.  Oral  evidence  is  admissible  for  the  purpose  of  iden- 
tifying the  subject  matter  to  which  the  writing  refers. 
As  to  explain  what  was  meant  by  the  expression  "Your 
wool."  (McDonald  v.  Longbottom,  28  L.  J.  Q.  B. 
293.) 

To  aid  in  determining  whether  this  note  or  memor- 
andum is  satisfactory,  the  facts  and  circumstances  that 
were  before  the  parties  at  the  time  of  negotiating  may 
be  shown.  Thus  it  may  be  shown  that  samples  were 
before  the  parties,  and  if  the  writing  identified  the  arti- 
cles oral  evidence  is  not  necessary  and  would  not  be  ad- 
mitted. But  the  authorities  are  not  in  harmony  on  this 
point. 

If  the  contract  is  within  the  Statute  of  Frauds,  it  is 
asserted  that  it  cannot  be  varied  by  any  subsequent 
agreement  of  the  parties,  unless  such  new  agreement 
is  also  in  writing.  While  the  general  rule  with  refer- 
ence to  contracts  generally,  is  that  they  may  be  waived, 
modified  or  annulled  by   subsequent  agreements,   al- 

*Peirce  v.  Corf,  L.  R.  9  Q.  B.  210;  Rishton  v.  Whatmore,  8 
Ch.  D.  467;  24  Pa.  St.  35;  14  N.  Y.  584;  52  111.  405;  50  Ind. 
145. 
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though  the  agreement  is  by  parol.    But  contracts  within 
the  Statute  of  Frauds  cannot  be  thus  changed.t 

Sec.  1080.  WHAT  IS  A  NOTE  OR  MEMOR- 
ANDUM IN  WRITING.— As  to  the  time  when  the 
memorandum  or  note  is  to  be  made,  it  may  be  premised 
that  it  must  be  made  and  signed  before  the  action  is 
brought.  That  is,  there  must  be  a  good  contract  then  in 
existence,  it  could  not  be  aided  afterwards.  It  is  then 
a  matter  of  evidence  not  of  contract.  But  it  appears 
that  the  whole  of  the  terms  of  the  contract  need  not  be 
agreed  to  at  one  time ;  nor  be  written  down  at  one  time, 
nor  on  one  piece  of  paper.  Where  the  memorandum 
of  the  bargain  is  contained  in  several  pieces  of  paper, 
these  form  the  memorandum  required,  provided  the  con- 
tents of  the  paper  signed  makes  such  reference  to  the 
other  papers,  as  to  make  the  whole  constitute  the  bar- 
gain. It  is  an  open  question  as  to  how  far  you  may  in- 
troduce oral  evidence  to  show  that  they  constitute  one 
bargain.  The  authorities  now  say  that  it  is  not  neces- 
sary that  the  signed  papers  shall  refer  to  the  unsigned 
papers,  if  it  appears  from  the  instrument  that  some 
document  is  referred  to,  the  document  may  be  identi- 
fied by  parol  evidence.  So  if  the  papers  seem  to  iden- 
tify themselves  you  may  show  that  they  were  one  whole. 
When  such  a  note  or  memorandum  is  on  separate  pieces 
of  paper,  these  papers  must  be  consistent  and  not  con- 
tradictory.* 

fMoore  v.  Campbell,  10  Ex.  323;  Marshall  v.  Lynn,  6  M.  & 
W.  116;  76  U.  S.  2.54;  25  Mc.  450;  124  Mass.  19;  28  O.  St. 
100;  45  Wis.  36;  28  Pa.  St.  426;  44  Md.  396;  48  N.  Y.  84. 

*Blr(l  V.  Munroe,  66  Me.  347 ;  Argfus  Co.  v.  Mayor  of  Albany, 
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It  is  held  that  the  note  or  memorandum  need  not  be 
addressed  to  or  passed  between  the  parties,  but  may  be 
addressed  to  a  third  person.  Thus  if  A  and  B  make  a 
bargain,  and  B  writes  to  a  friend  stating  the  terms  of 
the  contract  it  is  a  sufficient  memorandum.* 

Sec.  1081.  SAME  SUBJECT— WHAT  IS  A 
SUFFICIENT  MEMORANDUM.— The  paper 
having  been  put  in  evidence  before  the  jury  to  consti- 
tute a  memorandum,  the  question  is  whether  the  con- 
tents of  the  writing  or  writings  so  proven  constitute  a 
sufficient  note  of  the  bargain.  The  memorandum  must 
show  who  the  parties  are,  the  person  to  be  charged, 
and  the  person  in  whose  favor  the  charge  is  asserted. 
The  statute  expressly  requires  that  the  name  of  the  par- 
ty to  be  charged  must  be  signed.  It  is  held  that  the 
party  who  signs,  the  other  not  signing,  cannot  bring  an 
action,  but  that  the  one  not  signing  can  sue.f 

The  general  rule  is  that  the  memorandum  required 
by  the  statute  must  contain  all  the  essential  terms  of  the 
contract  expressed  with  such  a  degree  of  certainty  as 
to  render  it  unnecessary  to  resort  to  oral  evidence  to  de- 
termine the  intention  of  the  parties  thereto.! 


55  N.  Y.  495;  Lerned  v.  Wannemacher,  9  Allen  412;  23  Mo. 
App.  301 ;  136  U.  S.  83 ;  22  Ohio  St.  62 ;  38  Neb.  512 ;  14  N.  Y. 
584 ;  53  Me.  20. 

*Moore  v.  Mountcastle,  61  Mo.  424 ;  Peabody  v.  Speyers,  56 
N.  Y.  230. 

fGrafton  v.  Cummings,  99  U.  S.  100;  Anderson  v.  Harold,  10 
Ohio  399;  but  abbreviations,  if  intelligible  and  complete,  are 
held  sufficient,  Foot  v.  Webb,  59  Barb.  38 ;  14  How.  446 ;  82  111. 
311;  73  Me.  186. 

IStone  V.  Browning,  68  N.  Y.  598;  Nichols  v.  Johnson,  10 
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It  is  held  that  a  memorandum  need  not  go  into  de- 
tails of  all  the  particulars  of  the  contract,  but  that  it  is 
sufficient  if  it  contains  the  substance.  Where  credit 
is  given  the  terms  must  be  stated  if  agreed  on,  and  if 
the  time  of  performance  is  settled  it  should  be  stated  in 
the  memorandum.* 

A  mere  notification  by  telegram  of  the  acceptance  of 
a  previous  provisional  contract  of  purchase,  will  not  be 
a  sufficient  memorandum  to  take  the  case  out  of  the 
statute.  (35  Mich.  434;  32  Mich.  274.)  That  is,  al- 
though the  telegram  accepting  the  contract  which  had 
been  entered  into  by  parol  would  be  sufficient  to  make 
a  contract  generally  except  for  the  Statute  of  Frauds, 
it  is  not  sufficient  to  make  a  contract  valid  and  take  it 
out  of  the  Statute.     (20  Mich.  353.) 

If  there  is  no  actual  agreement  as  to  price,  the  note 
or  memorandum  is  sufficient  if  silent  upon  that  point. t 
It  is  not  for  the  reason  that  the  law  implies  into  the  bar- 
gain the  promise  to  pay  a  reasonable  price.    But  where 


Conn.  198;  78  111.  607;  44  Ind.  1.  This  perhaps  docs  not  re- 
quire that  the  consideration  be  expressed  in  all  the  States,  unless 
the  statutes  expressly  require  it.  Rigby  v.  Norwood,  34  Ala. 
129;  Stimson's  Am.  Statute  Law,  Sec.  4142. 

*iS  Me.  1.58;  54  Mass.  388;  20  Pa.  St.  380;  27  Vt.  167;  61 
Mich.  505.  In  the  last  case  the  memorandum  of  sale  was,  "A 
bouglit  of  B  for  C  three  hundred  cases  of  B.  M.  corn  at  $1.25 
cash,  less  one-half  per  cent."  This  was  held  sufficient  if  the  al- 
leged agent  was  authorized  to  act  for  the  party.  The  contract 
was  signed  by  one  party  and  the  action  was  brought  against 
him. 

vide  V.  S^anton,  15  Vt.  685;  Phelps  v.  Stilhngs,  60  N.  H. 
505. 
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the  price  is  fixed  by  mutual  consent  it  should  form  part 
of  the  memorandum,  and  the  jury  would  be  instructed 
that  it  was  necessary,  otherwise  if  no  price  had  been 
fixed.H 

As  to  the  signing,  the  statute  requires  the  writing 
be  signed  by  the  party  to  be  charged.  The  signature 
would  seem  to  be  the  signature  of  the  j)arty  against 
whom  the  contract  is  to  be  enforced;  that  is,  it  is  good 
or  not  at  the  election  of  the  party  who  has  not  signed.* 
But  it  is  sometimes  held  that  there  can  be  no  bargain 
unless  it  is  binding  upon  both  parties. f 

The  question  arises,  what  is  a  signature?  It  means 
the  name  of  the  party  in  his  own  handwriting?  But 
the  signature  need  not  be  the  actual  name,  if  the  party 
makes  a  mark  or  signs  his  initials  it  is  sufficient.?  So 
signing  a  fictitious  name  or  character  will  be  sufficient.  § 

In  general  the  location  of  the  signature  is  not  im- 
portant, thus  the  signed  name  might  appear  at  the  top, 
bottom  or  in  the  middle  of  the  instrument  and  yet  be 

^Hanson  v.  Marsh,  40  Minn.  3 ;  James  v.  Muir,  33  Mich.  2M ; 
contra,  Armsby  Co.  v.  Eckerly,  42  Mo.  App.  306. 

*  Justice  V.  Lang,  42  N.  Y.  493;  Williams  v.  Robinson,  73 
Me.  186;  Lober  v.  Connit,  36  Wis.  176;  Cunningham  v.  Wil- 
liams, 43  Mo.  App.  631 ;  68  Ind.  275. 

fWilkinson  v.  Heavenrich,  58  Mich.  574. 

ISanbom  v.  Flagler,  9  Allen  474 ;  Bickley  v.  Keenan,  6C  Ala. 
293. 

§Augur  V.  Couture,  68  Me.  427 ;  Brown  v.  Butchers  Bank,  6 
Hill  443.  The  signature  may  be  in  pencil  or  by  stamp.  Merritt 
V.  Clason,  12  Johns.  102;  Brayley  v.  Kelley,  25  Minn.  160. 


78  PERSONAL    PROPERTY. 

valid ;1I  except  that  iii  some  jurisdictions  where  the  stat- 
ute uses  the  word  "subscribed"  instead  of  signed,  and 
this  word  is  given  such  emphasis  of  construction  that  it 
requires  the  signature  to  be  at  the  end  of  the  note.* 

As  to  signing  by  agent,  the  statute  provides  that  the 
note  may  be  signed  by  the  agent  duly  authorized.  Un- 
der this  it  has  been  held  that  the  agent  must  be  a  third 
person,  not  the  other  contracting  party.f  And  that  the 
broker's  signed  entry  in  his  book  constitutes  the  con- 
tract between  the  parties,  and  is  binding  on  both. I 

There  are  some  decisions  in  regard  to  broker's  bought 
and  sold  notes  which  we  will  consider  briefly.  By  a 
bought  note  is  meant,  a  written  note  or  memorandum 
of  a  sale,  delivered  by  the  broker  who  effects  the  sale  to 
tlie  vendee.  AVhile  the  sold  note  is  the  one  given  by 
the  broker  to  the  seller  stating  that  the  goods  therein 
described  have  been  sold  by  him.  These  bought  and 
sold  notes  do  not  constitute  a  contract,  but  when  they 
state  all  the  terms  of  the  contract  they  are  complete 

UH.iwkins  V.  Chacc,  19  Pick.  502;  Drury  v.  Young,  58  Md. 
546;  165  Mass.  331. 

♦Davis  V.  Shields,  26  Wend.  341 ;  James  v.  Patccn,  6  N.  Y. 
9;  contra,  117  Cal.  447. 

jSharnian  v.  Brandt,  L.  R.  6  Q.  B.  720;  Wilson  v,  Lcwiston 
Mill  ("o.  1.50  N.  Y.  314. 

JButlcr  V.  Thompson,  92  U.  S.  412;  Newberry  v.  Wall,  84 
N.  Y.  576.  Auctioneers  have  also  implied  authority  to  act  for 
the  parties  in  making  tlie  entry  and  sifrning,  at  tlie  time  of  the 
sale.  (Morton  v.  McCarty,  53  Me.  394;  McBraycr  v.  Cohen,  92 
Ky.  479;  Batchelder  v.  Lihljcy,  66  N.  II.  175;  and  so  has  his 
rjcrk  in  his  presence  and  that  of  the  parties.  Harvey  v.  Stevens, 
43  Vt.  653:  Price  v.  Dnrin,  56  Barb.  647. 
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and  sufficient  evidence  to  satisfy  the  Statute  of  Frauds, 
even  though  there  be  no  entry  in  the  broker's  book,  or 
if  the  entry  in  the  book  be  unsigned.  Either  the  bought 
or  sold  note  alone  will  satisfy  the  statute  provided  no  va- 
riance is  shown  between  it  and  the  other  note,  or  between 
it  and  the  signed  entry  in  the  book.  If  one  note  is  offered 
in  evidence  the  defendant  has  the  right  to  offer  the  other, 
or  the  signed  entry  in  the  book  to  defeat  the  paper  as 
a  memorandum  of  the  contract.  A  variance  may  ex- 
ist between  the  bought  and  sold  notes  irrespective  of 
the  signed  entry  in  the  book  of  the  broker.  There  is 
a  variance  if  the  bought  and  sold  notes  agree  but  the 
signed  entry  differs;  in  such  case  the  entry  will  gen- 
erally control,  but  if  the  bought  and  sold  notes  corre- 
spond, and  they  collectively  differ  from  the  entry  in  the 
book,  it  is  a  question  of  fact  for  the  jury  whether  the 
bought  and  sold  notes  constitute  evidence  of  a  new  con- 
tract modifying  that  which  was  entered  in  the  book,  or 
w^hether  it  is  the  same  contract. 

Where  there  is  no  signed  entry  in  the  broker's  book, 
or  other  writing  controlling  the  terms  of  the  contract, 
and  there  is  a  variance  between  the  bought  and  sold 
notes,  there  is  no  valid  memorandum  of  the  contract. 
Where  a  sale  is  made  by  a  broker  on  credit,  and  the 
name  of  the  creditor  has  not  been  previously  communi- 
cated to  the  vendor,  evidence  of  usage  is  admissible  to 
show  that  the  vendor  is  not  finally  bound  to  the  bar- 
gain until  he  has  a  reasonable  time  after  receiving  the 
sold  note  to  inquire  into  the  responsibility  of  the  buyer, 
and  to  withdraw  the  sale  in  case  he  does  not  approve 
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of  it.  If  the  wording  of  the  two  notes  differ,  evidence 
of  mercantile  usage  is  admissible  to  show  the  meaning 
to  be  the  same.* 


♦Butters  v.  Glass,  31  Up.  Can.  Q.  B.  379 ;  Cantcrberry  v.  Mil- 
ler, 76  111.  355;  Bacon  v.  Eccles,  43  Wis.  241 ;  Remick  v.  Sand- 
ford,  118  Mass.  107. 


CHAPTER  V. 

EFFECT  OF  THE  CONTRACT  IN    PASSING  PROPERTY. 

Sec.  1082.  MEANING  OF  THIS  CHAPTER, 
WITH  DIVISION  OF  SUBJECT.— Assuming  a 
valid  contract  of  sale  to  have  been  formed,  the  question 
arises.  What  is  the  effect  of  the  contract  in  passing  title 
to  the  property?  That  is,  when  is  the  bargain  to  be 
considered  an  actual  sale,  and  when  a  mere  executory 
agreement,  or  promise  to  sell? 

The  distinction  between  the  two  contracts  has  already 
been  pointed  out,  and  consists  in  this,  that,  in  the  bar- 
gain and  sale,  or  actual  sale,  the  thing  sold  becomes  the 
l^roperty  of  the  buyer  the  moment  the  contract  is  con- 
cluded, and  this  is  so  whether  the  goods  be  delivered  to 
the  buyer  or  remain  in  the  custody  of  the  vendor ;  while 
in  the  executory  agreement,  the  thing  sold  remains  the 
property  of  the  vendor  until  the  contract  is  executed, 
that  is,  carried  out  as  agreed,*  This  subject  becomes 
important  where  the  goods  are  lost  or  destroyed  just 
after  the  contract,  and  the  question  is,  who  bears  the 
loss  ?  In  the  first  case  the  buyer  loses,  and  in  the  second 
the  loss  falls  upon  the  vendor  as  he  is  still  the  owner  of 
the  goods,  the  buyer  having  no  right  to  their  possession 
at  common  law,  but  simply  an  action  for  damages  if 
the  agreement  to  sell  is  not  performed. 


^Benj  Sales,  Sec.  308;  Heilbutt  v.  Hickson,  L.  R.  7  C.  P.  438. 
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Both  the  actual  contract  of  sale,  and  the  executory 
agreement  are  equally  valid,  so  that  when  disputes  arise 
touching  the  true  nature  of  the  contract,  it  is  obviously 
a  question  of  fact  rather  than  of  law.  The  contract  is 
vvhat  the  parties  intended  to  make  it.  If  the  intention  is 
clearly  expressed  in  writing,  there  is  not  much  question, 
otherwise  the  surrounding  circumstances  have  consid- 
erable to  do  in  arriving  at  the  intention  of  the  parties. 
In  doubtful  cases  the  courts  have  established  rules  of 
construction  which  operate  to  determine  the  class  into 
which  the  contract  shall  fall.  Thus,  if  the  specific  goods 
to  which  the  bargain  is  to  attach  are  not  agreed  on,  it  is 
api>arent  that  the  parties  only  contemplate  an  executory 
agreement ;  as  where  the  bargain  is  to  sell  ten  sheep  out 
of  a  flock  of  fifty,  and  the  sheep  are  not  identified  or  se- 
lected at  the  time,  but  are  to  be  so  selected  in  the  future, 
it  is  evident  that  the  ownership  of  the  ten  sheep  has  not 
changed  hands,  and  would  not  so  long  as  something  re- 
mained to  be  done  to  identify  the  particular  sheep  sold.* 
While,  on  the  contrary,  if  the  goods  bargained  for  are 
specific,  as  if  there  be  but  ten  sheep  in  the  flock  and  all 
are  sold,  and  they  are  ready  for  delivery,  the  contract 
is  an  actual  sale  and  passes  a  present  title  to  the  sheep. 
But  in  this  case  something  may  remain  to  be  done  to 
specified  goods  by  the  vendor  to  put  them  in  a  delivera- 
ble state,  or  ascertain  the  price,  and  then,  as  a  rule,  the 
contract  is  only  executory  until  these  things  have  been 


♦Heilbutt  V.  Hickson,  L.  R.  7  C.  P.  438;  Stephens  v.  Santee, 
49  N.  Y.  35;  Clayton  v.  Seabold,  35  Mich.  168. 
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done.  It  is  the  intention  of  the  parties  that  is  to  control, 
and  all  rules  yield  to  their  intention  when  specific,  but 
when  the  intention  has  to  be  determined  by  construction 
the  rules  apply.* 

The  cases  and  rules  of  construction  evolved  may  be 
considered  under  the  five  heads: — 

1.  Where  the  sale  is  of  a  specific  chattel  uncondition- 
ally. 

2.  Where  the  chattels  are  specific  but  are  sold  con- 
ditionally. 

3.  Where  the  chattels  are  not  specific. 

4.  Where  there  is  a  subsequent  appropriation  of  spe- 
cific chattels  to  an  executory  agreement. 

5.  Where  the  jus  disponendi  is  reserved. 

Sec.  1083.  WHERE  THE  SALE  IS  OF  A 
SPECIFIC  CHATTEL  UNCONDITIONALLY. 
— Where  a  bargain  is  made  for  the  purchase  of  goods 
and  nothing  is  said  about  payment  or  delivery,  the  prop- 
erty passes  immediately.  Thus  if  you  go  into  a  store 
and  buy  a  hat,  and  bargain  for  it  at  $5.00,  it  is  your  hat 
as  soon  as  the  bargain  is  made,  but  you  cannot  take  it 
away  until  payment  is  made.  That  is,  every  sale  is  for 
cash,  unless  otherwise  specified,  and  the  vendor  has  the 
right  to  hold  the  goods  until  payment  is  made.  It  will 
be  observed  that  if  the  property  is  specific,  delivery  is 


*Bethel  Steam  Mill  Co.  v.  Brown,  57  Me.  18;  Riddle  v.  Var- 
num,  20  Pick.  283;  Chapman  v.  Shepard,  39  Conn.  413;  Dyer 
V.  Libbey,  61  Me.  45 ;  Wigton  v.  Rowley,  130  Mass.  254 ;  Kent 
Iron  Co.  V.  Norbeck,  150  Pa.  St.  559;  Hatch  v.  Oil  Co.,  100 
U.  S.  131 ;  Russell  v.  Abbott,  91  Ga.  178. 
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not  regarded  as  essential  to  pass  title.  (This  is  aside 
from  any  considerations  as  to  the  Statute  of  Frauds, 
we  are  assuming  the  contract  to  be  otherwise  valid.) 
The  very  appropriation  of  the  chattel  is  equivalent  to 
delivery  by  the  vendor,  and  the  appropriation  is  made 
by  the  selection  and  the  assent  of  the  vendee  to  take  the 
specific  article  and  pay  the  price,  this  being  equivalent 
to  possession  so  far  as  the  passing  of  the  title  is  con- 
cerned.* 

Sec.  1084.  2.  CHATTELS  SPECIFIC,  BUT 
SALE  CONDITIONAL.— Where  the  chattels  or 
things  bargained  for  are  specific  but  are  sold  condi- 
tionally, or  where  something  remains  to  be  done  uj^on 

*The  common  law  rules  are  laid  down  in  Sheperd's  Touch- 
stone (p.  224),  as  follows:  "If  one  sell  me  his  horse  or  any  other 
thing  for  money  or  other  valuable  consideration,  and.  First,  the 
same  thing  is  to  be  delivered  to  me  at  a  day  certain,  and  by  our 
agreement  a  day  is  set  for  the  payment  of  the  money,  or.  Sec- 
ondly, ;»11 ;  or.  Thirdly,  part  of  the  money  is  paid  in  hand;  or, 
Fourthly,  I  give  earnest  money,  albeit  it  be  but  a  penny,  to  the 
seller;  or,  Lastly,  I  take  the  thing  bought  by  agreement  into  my 
possession,  where  no  money  is  paid,  earnest  given,  or  day  set  for 
the  payment — in  all  those  cases  there  is  a  good  bargain  and  sale 
of  the  thing  to  alter  the  property  thereof.  In  the  first  case,  I 
may  have  an  action  for  the  thing,  and  the  seller  for  his  money ; 
in  the  second  case,  I  may  sue  for  and  recover  the  thing  bought; 
in  the  tliird,  I  may  sue  for  tlic  thing  bought,  and  the  seller  for 
tiic  residue  of  the  money;  in  the  fourth  case,  where  earnest  is 
given,  we  may  have  reciprocal  remedies,  one  against  another;  and 
in  the  last  case,  the  seller  may  sue  for  his  money."  See  Noy's 
Maxims,  pp.  87-80;  5,'}  Mich.  444;  Dixon  v.  Yates,  5  B.  &  Ad. 
.'n.3,  .340 ;  Simmons  v.  Swift,  .5  B.  &  C.  802;  Martindalc  v.  Smith, 
1  (.).  n.  '.W):  S.all)  V.  Moore,  11  App.  Gas.  370. 
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the  property  before  delivery,  Lord  Blackburn  enun- 
ciates two  rules,  as  follows: — 

First. — Where  by  the  agreement  the  vendor  is  to  do 
anything  to  the  goods  for  the  purpose  of  putting  them 
into  that  state  into  which  the  purchaser  is  to  be  bound 
to  accept  them,  or,  as  it  is  sometimes  worded,  into  a  de- 
liverable state,  the  performance  of  those  things  shall,  in 
the  absence  of  circumstances  indicating  a  contrary  in- 
tention, be  taken  to  be  a  condition  precedent  to  the  vest- 
ing of  the  property. 

Secondly. — ^Where  anything  remains  to  be  done  to 
the  goods  for  the  purpose  of  ascertaining  the  price,  as 
by  weighing,  mieasuring,  or  testing  the  goods,  where 
the  price  is  to  depend  on  the  quantity  or  quality  of  the 
goods,  the  j^erformance  of  these  things  also  shall  be  a 
condition  precedent  to  the  transfer  of  the  property,  al- 
though the  individual  goods  be  ascertained,  and  they  are 
in  the  state  in  which  they  ought  to  be  accepted.* 

To  these  rules  has  been  added  a  third  one,  as  follows : 
"Where  the  buyer  is  by  the  contract  bound  to  do  any- 
thing as  a  condition,  either  precedent  or  concurrent, 
on  which  the  passing  of  the  property  depends,  the  prop- 
erty will  not  pass  until  the  condition  be  fulfilled,  even 
though  the  goods  may  have  been  actually  delivered  into 
the  possession  of  the  buyer."t 


*Blackburn  on  Sale,  pp.  151-2. 

fBenj.  Sales,  Sec.  320,  and  cases  cited;  Logan  v.  McMesurier, 
6  Mo.  P.  C.  116;  Castle  v.  Playford,  L.  R.  5  Ex.  165;  Foster 
V.  Ropes,  111  Mass.  10;  GrofF  v.  Belche,  62  Mo.  400;  Jennings 
V.  West,  40  Kan.  373 ;  Prescott  v.  Locke,  51  N.  H.  94 ;  Black- 
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The  property  in  the  goods  may  pass  although  some- 
thing remains  to  be  done  by  the  vendor  after  delivery 
to  the  vendee.  So  where  the  custom  of  trade  allows 
the  goods  to  lie  at  the  wharf  for  a  time,  and  the  vendor 
is  held  to  pay  the  rent  for  that  time,  yet  the  title  might 
pass  immediately  to  the  vendee.*  So  also,  where  the 
vendor  was  to  pay  warehouse  rent  for  two  months,  and 
while  the  goods  were  lying  there  they  were  seized  by 
the  warehouseman  for  rent  due ;  and  this  is  likewise  the 
case  where  a  watch,  clock,  or  other  article  is  to  be  kept 
in  repau-  for  a  certain  time  after  delivery  by  the  ven- 
dor.! 

There  has  been  doubt  expressed  whether  the  general 
rule  could  be  made  to  extend  to  the  cases  where  some- 
thing remained  to  be  done  to  the  goods,  not  by  the 
seller  but  by  the  buyer.  The  effect  does  not  seem  to 
be  the  same  in  obstructing  the  passing  of  title.?  In 
some  cases  it  is  held  that  if  an  act  remains  to  be  done, 
it  must  be  an  act  to  be  performed  by  the  seller  and  not 
the  buyer,  or  title  passes.  §  But  this  limitation  is  gen- 
erally repudiated. 


wood  V.  Cutting  Packing  Co.,  76  Cal.  212;  Smith  v.  Sparkman, 
55  Miss.  649;  Elgeo  Cotton  Cases,  22  Wall.  180;  Davis  v.  Hill, 
3  N.  H.  382;  Hamilton  v.  Gordon,  22  Orcg.  557. 

•Hammond  v.  Anderson,  1  B.  &  P.  N.  R.  69;  Greaves  v. 
Htpke,  2  B.  &  Aid.  131  ;  Mt.  Hope  Iron  Co.  v.  Buffington,  103 
Mass.  62 ;  Undcrhill  v.  Boom  Co.,  40  Mich.  660. 

1102  Mass.  443;  28  Vt.  153;  57  Me.  9;  Oly pliant  v.  Baker,  5 
Denio,  379. 

:f.54  In.  512;  71  N.  Y.  291. 

§30  Mass.  183 ;  6  B.  8:  C.  360. 
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As  to  the  third  rule,  given  in  addition  to  Lord  Black- 
burn's rules,  that  title  does  not  pass  if  there  is  any  un- 
performed condition  precedent,  or  concurrent,  it  was 
held  in  Brandt  v.  Bowlby,  (2  B.  &  Ad.  932),  where 
iron  was  delivered  under  a  contract  which  stipulated 
that  certain  bills  of  plaintiff  then  outstanding 
were  to  be  taken  out  of  circulation,  there  was  a  partial 
delivery  of  the  iron,  and  the  defendant  failed  to  com- 
ply with  the  condition  as  to  the  bills  of  plaintiff,  plain- 
tiff stopped  delivery  and  brought  an  action  in  trover 
for  what  he  had  delivered.  The  jury  found  that  the 
delivery  of  the  iron  and  the  redelivery  of  the  bills  was 
to  be  at  the  same  time,  and  that  the  delivery  of  the  iron 
was  a  conditional  delivery  so  that  trover  could  be  main- 
tained. So  it  has  been  held  that  if  a  tradesman  sold 
goods  to  be  paid  for  on  delivery  and  a  servant  delivered 
them  without  payment  he  may  bring  trover  against  the 
purchaser  and  retake  the  goods.  So  a  refusal  to  ac- 
cept bills  for  the  price,  where  this  was  agreed,  was  a 
condition  concurrent  which  prevented  the  property  in 
the  cargo  ordered  from  passing  to  the  buyer.* 

Where  goods  are  sent  out  on  an  order,  with  the  un- 
derstanding that  they  are  to  be  approved  before  buying, 
the  title  does  not  pass  out  of  the  vendor.  (Cushman 
V.  Holyoke,  34  Me.  289.) 

Payment  by  Installments.  Contracts  of  sale  are 
now  frequently  made  where  the  agreement  is  that  the 


*Shepherd  v.  Harrison,  L.  R.  4  Q.  B.  196;  Barrow  v.  Coles, 
3  Camp.  92 ;  Bishop  v.  Shillito,  2  B.  &  Aid.  329. 
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title  shall  remain  in  the  vendor  until  payment  is  made. 
In  America  the  prevailing  rule  is,  that,  in  the  sale  or 
manufacture  of  things  to  be  paid  for  in  installments, 
or  as  the  work  of  manufacture  progresses,  the  title  does 
not  pass  as  fast  as  the  installments  are  paid,  but  only 
when  they  are  all  fully  paid,  unless  the  facts  and  cir- 
cumstances show  that  a  different  intention  existed. 
Such  contracts  are  now  made  with  reference  to  pianos, 
sewing  machines  and  a  variety  of  articles  sold  on  the 
installment  plan.  These  are  considered  executory  con- 
tracts of  sale,  and  no  title  passes  to  the  vendee  until 
the  full  price  is  paid.  Many  courts  holding  that  the 
partial  payments  made  by  the  vendee  are  forfeited  by 
breach  of  the  contract,  or  default  in  paying  the  whole 
amount.  This  has  been  remedied  by  statute  in  some 
States,  which  require  the  vendor  to  repay  at  least  half 
of  the  money  received  from  the  purchaser  before  retak- 
ing the  property  sold.* 

And  some  courts  allow  the  seller,  if  he  insists  upon 
taking  advantage  of  default  after  receiving  partial  pay- 
ment, to  retain  only  so  much  as  will  compensate  him. 
The  compensation  probably  being  a  fair  rental  value 
of  the  article  for  the  time  it  was  in  the  control  of  the 
buyer. t     Where  the  seller  permits  the  buyer  to  keep 


*Rev.  Stat.  Ohio,  Sec.  4152;  Clarkson  v.  Stevens,  106  U.  S. 
.505 ;  Elliot  V.  Edwards,  35  N.  J.  L.  265 ;  Lang's  Appeal,  81  Pa. 
St.  18;  85  111.  331 ;  35  Kans.  492;  67  Me.  428;  128  Mass.  470; 
Sage  V.  Sleutz,  23  O.  St.  1  ;  25  Kans.  492 ;  128  Mass.  470. 

t  Johnston  v.  Whittcmore,  27  Mich.  470:  Kctchum  v.  Bren- 
nan,  53  Miss.  596;  Hays  v.  Jordan,  85  Ga.  750. 
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the  property,  and  takes  payment  from  him  after  de- 
fault, the  buyer  is  enabled  to  become  the  owner  by  mak- 
ing a  tender  of  the  remainder  due.* 

*French  v.  Row,  77  Hun  380;  Hutchings  v.  Hunger,  41 
N.  Y.  155;  Cunningham  v.  Hedge,  12  App.  Div.  (N.  Y.)  212, 
and  the  right  continues  until  demand  for  payment  by  the  vendor 
and  refusal  by  the  vendee.  But  a  note  given  for  partial  pay- 
ments could  not  afterwards  be  collected  by  the  payee  if  he  had 
retaken  the  property  for  failure  of  some  subsequent  payment; 
the  consideration  of  the  note  fails.  Hine  v.  Roberts,  48  Conn. 
267 ;  Bank  v.  Armstrong,  25  Minn.  530 ;  Loomis  v.  Bragg,  50 
Conn.  228.  The  vendor  may  retake  the  property  in  case  of  de- 
fault, or  sue  upon  the  notes  to  recover  the  contract  price ;  he  can- 
not do  both.  Aultman  v.  Fletcher,  110  Ala.  452.  So  if  he  has 
received  part  payment  and  filed  claim  for  the  balance  against 
the  buyer's  estate,  he  has  made  his  election  and  cannot  retake 
the  goods.  Holt  Mfg.  Co.  v.  Ewing,  109  Cal.  353.  And  see 
the  valuable  article  on  this  subject  as  to  prepayment  of  price  in 
the  Notes  to  Benj.  Sales  (Bennett's  7th  ed.),  pp.  298  to  312, 
where  the  law  in  the  various  States  is  thus  summarized : 

First.  All  agree  that  in  simple  bailments,  or  leases  with  a 
right  to  buy  on  paying  a  stated  price,  the  bailee  or  lessee  does 
not  acquire  by  the  delivery  any  power  to  transfer  a  title  to  bona 
fide  purchasers  or  attaching  creditors  before  payment  of  the 
price.  Citing,  Ballard  v.  Burgett,  40  N.  Y.  314;  Chamberlain 
V.  Smith,  44  Pa.  St.  431 ;  63  Ind.  325 ;  Wentworth  v.  Wood  Ma- 
chine Co.,  163  Mass.  32. 

The  vast  majority  apply  the  same  rules  to  actual  sales  and  de- 
livery when  the  title  is  expressly  reserved  in  the  vendor  until 
payment  of  the  price. 

Third.  Most  hold  that,  in  case  of  attempted  sales  by  such 
conditional  purchasers,  the  vendor,  if  not  paid  according  to  the 
terms  of  the  contract,  may  then  bring  trover  against  the  sub- 
vendee,  without  any  prior  demand  or  notice  of  the  condition,  or 
of  its  non-performance. 
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Sec.  1085.  WHERE  THE  CHATTELS  ARE 
NOT  SPECIFIC. — Where  the  contract  is  for  the  sale 
of  a  thing  or  chattel  not  specific,  the  contract  is  an 
executory  agreement  and  the  title  in  the  thing  does 
not  pass.*  This  class  of  cases  may  be  arranged  imder 
two  heads : 

First.  Where  something  remains  to  be  done  by  the 
vendor,  as,  for  example,  to  manufacture  the  article. 

Second.  Where  the  bargain  is  for  a  certain  quantity 
out  of  a  larger  quantity.  In  this  case  the  power  of 
appropriation  generally  remains  with  the  vendor,  and 
he  can  deliver  as  he  sees  fit,  provided  he  conforms  to 
the  terms  of  the  contract  as  to  time,  quality,  etc.f 

1.  As  to  manufactured  articles  there  is  some  dis- 
pute as  to  when  the  title  passes.  It  being  held  in  some 
cases,  that  completion  of  the  article  and  notice  to  the 
vendee  is  sufficient  to  pass  title.  Others  seem  to  hold 
that  the  article  must  be  finished  and  delivered,  or  ready 


Fourth.  In  such  action  the  vendor  may  recover  the  full  value 
of  the  property  without  any  deduction  for  partial  payments  by 
the  first  vendee  made  before  the  second  sale. 

Fifth.  All  agree  that  such  conditional  sales  are  valid  between 
tlic  parties,  and  that  the  vendor  may  retake  the  property  from 
his  vendee  on  non-performance  of  the  condition. 

♦Wallace  v.  Breeds,  13  East  522;  White  v.  Wilks,  5  Taunt. 
176,  which  was  a  sale  of  20  tons  of  oil  out  of  the  vendor's  stock 
in  his  cisterns ;  Gillctt  v.  Hill,  2  Cr.  &  M.  530;  Bank  v.  Crowley, 
2-t  Mich.  492;  Fordice  v.  Gibson,  129  Ind.  7. 

fOillett  V.  Hill,  2  Cr.  &  M.  530 ;  Gabarron  v.  Kreeft,  L.  R.  10 
Ex.  274. 
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for  delivery,  and  approved  by  the  purchaser;  in  other 
words,  accepted  by  the  purchaser.J 

So  where  there  is  a  general  sale  of  goods  already  on 
hand  in  stock,  or  to  be  procured  by  the  vendor,  the 
mere  acceptance  of  an  order,  and  charging  the  goods 
on  his  books  by  a  merchant,  will  not  pass  title  in  any 
particular  goods  to  the  buyer  until  they  have  been  set 
apart,  marked,  or  in  some  way  appropriated  and  desig- 
nated as  for  the  buyer.  And  this  is  true  though  the 
order  covers  the  whole  quantity  on  hand  by  the  ven- 
dor.* 

2.  Where  the  bargain  is  to  sell  a  portion  of  a  larger 
quantity  of  the  same  kind,  as  to  sell  ten  tons  out  of  a 
hundred,  five  gallons  out  of  fifty,  "100  bushels  out  of 
that  bin,"  when  the  bin  contains  a  thousand  bushels, 
the  authorities  are  in  conflict  as  to  whether  or  not  some 
separation,  designation  or  identification  is  necessary  in 
order  to  pass  the  property  in  any  portion  of  the  whole. 
The  weight  of  authority  seems  to  be  with  the  English 
rule  that  there  must  be  a  specific  identification  of  the 
goods  sold  in  order  to  pass  the  title  in  such  cases.f 


IHiggins  V.  Murray,  4  Hun  565;  Goddard  v.  Binney,  115 
Mass.  450. 

*Ormsbee  v.  Machir,  20  Ohio  St.  295 ;  Winslow  v.  Leonard, 
24  Pa.  St.  14;  Banchor  v.  Warren,  33  N.  H.  183;  Lewis  v. 
Lofley,  60  Ga.  559. 

fBrewer  v.  Smith,  3  Greenl.  44;  Young  v.  Austin,  6  Pick. 
280;  Woods  v.  McGee,  7  Ohio  467;  Scudder  v.  Worsted,  11 
Cush.  573 ;  McLaughlin  v.  Piatti,  27  Cal.  463 ;  Bailey  v.  Smith, 
43  N.  H.  141 ;  Keeler  v.  Goodwin,  111  Mass.  490;  Bank  v.  Gil- 
lette, 90  Ind.  268 ;  Huntington  v.  Chlsholm,  61  Ga.  270.     And 
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In  this  country  there  is  an  important  exception  to 
this  general  rule,  which  is  applied  in  the  case  of  prod- 
ucts stored  in  an  elevator,  and  which  are  known  as 
"elevator  cases."  Where  the  grain  belonging  to  various 
individuals  is  stored  as  a  mass  in  one  bin,  the  owners 


see  the  valuable  note  on  this  subject  in  Benj.  Sales  (7th  ed.), 
pp.  321-328,  with  the  following  conclusions: 

1.  In  the  sale  of  a  portion  of  the  larger  mass,  the  whole  re- 
maining in  the  possession  of  the  vendor,  with  a  right  and  power 
in  him  to  make  a  separation,  both  upon  principle  and  the  weight 
of  autliority,  no  title  passes  until  that  is  done,  so  as  to  enable 
the  vendor  to  recover  the  price,  even  for  goods  "bargained  and 
sold."  Approved  in  New  England  Co.  v.  Standard  Worsted  Co., 
165  Mass.  328. 

2.  Nor  to  enable  the  vendee  to  maintain  trespass,  trover  or 
replevin  against  the  vendor,  or  any  one  wrongfully  taking  away 
the  goods  from  the  vendor's  possession. 

3.  If  the  vendee  has  paid  the  price,  and  the  vendor  refuses 
to  separate  or  set  apart  the  portion  sold,  the  vendee  may  recover 
back  the  amount  paid ;  if  not  paid,  damages  for  non-fulfillment. 

4.  In  case  the  whole  mass  is  delivered  to  the  vendee,  with  a 
right  and  power  in  him  to  make  the  separation,  the  title  suffi- 
ciently passes  to  render  him  liable  for  the  price,  or  enable  him  to 
sue  anyone  for  the  wrongful  conversion  of  the  goods,  even  be- 
fore he  hixs  separated  them. 

5.  A  constructive  delivery  may  be  sufficient  for  this  piu'pose, 
as  wjiere  a  bailee  of  the  goods  agrees  to  hold  them  on  tiie  order 
of  the  vendor,  for  the  benefit  of  the  vendee. 

discs  hohhng  to  the  contrary  of  the  general  rule,  are:  Cro- 
foot  V.  Bennett,  2  N.  Y.  2.'58;  Damon  v.  Osborn,  1  Pick.  476: 
Carpenter  v.  Graham,  42  Mich.  191  ;  Lamprey  v.  Sargent,  .58 
N.  n.  241  ;  Sanger  v.  Waterbury,  116  N.  Y.  371,  in  this  case 
the  Iwigs  sold  had  marks  on  them  which  served  to  distinguish 
tliein  from  the  mass. 
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become  tenants  in  common  of  the  grain,  by  established 
usage,  to  which  each  is  deemed  to  have  assented,  and 
own  respective  portions  of  the  whole,  but  no  one  of 
them  owns  any  particular  grain.  Grain  thus  stored 
is  sold  by  the  usage  of  trade,  by  giving  the  vendee  an 
order  on  the  warehouseman,  and  the  vendee  may  then 
take  a  receipt  for  the  amount  purchased  and  leave  it 
still  in  the  warehouse,  and  thereby  become  the  owner 
of  so  much  of  the  grain.  This  is  not  like  a  sale  of 
property  where  specific  articles  are  to  be  selected  from 
a  larger  mass.  The  transaction  is  upon  paper,  and 
there  is  no  necessity  of  weighing,  measuring  or  sep- 
arating the  part  sold.  The  usages  of  trade  have  made 
the  possession  of  the  warehouse  receipt  for  the  grain 
equivalent  to  possession  of  the  property.  The  trans- 
fer of  these  receipts  transfers  the  property.  It  is  not 
merely  a  contract  of  sale,  or  executory  agreement,  but 
an  actual  sale.*  It  is  said  that  much  the  same  result 
is  produced  by  the  transfer  of  a  bill  of  lading. 

Sec.  1086.  SUBSEQUENT  APPROPRIATION 
OF  SPECIFIC  CHATTELS  TO  AN  EXECU- 
TORY AGREEMENT.— There  being  no  appropria- 
tion of  the  article  sold  to  the  buyer  at  the  time  of  sale, 
no  title  passes,  but  this  executory  contract  may  be  con- 
verted into  a  completed  sale  by  specifjang  the  goods  to 
which  the  contract  shall  attach,  or  by  the  appropriation 
of  specific  goods  to  the  contract.     The  sole  element 

*Cushing  V.  Breed,  14  Allen  380;  Morrison  v.  Woodlev,  84 
III.  192;  48  Mich.  118;  Inglcbright  v.  Hammond,  19  Ohio  337. 
Those  cases  are  controlled  by  statutes  in  some  States. 
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wanting  to  complete  the  contract  is  thus  supplied.  And 
while  the  contract  has  thus  been  made  in  two  succes- 
sive stages,  yet  it  is  one  contract,  to  wit,  a  bargain  and 
sale  of  goods.  The  selection  of  the  goods  by  one  party, 
and  the  adoption  of  that  act  by  the  other,  converts  that 
which  before  was  a  mere  agreement  to  sell  into  an  actual 
sale,  and  the  property  thereby  passes.f 

The  only  difficulty  is  where  the  vendor  only  has  made 
a  subsequent  appropriation.  There  is  no  difficulty  if 
the  vendee  is,  by  express  or  implied  contract,  entitled 
to  make  the  selection.  If  the  vendor  is  to  select  the 
articles,  the  question  arises  as  to  when  the  title  passes. 
That  is,  when  has  the  vendor  so  far  appropriated  the 
goods,  as  to  be  no  longer  at  liberty  to  change  his  in- 
tention? His  act  in  simply  selecting  such  goods  as 
he  intends  to  send  the  buyer  is  not  enough,  since  he 
might  lay  them  aside  in  his  warehouse,  and  then  change 
his  mind,  or  sell  them  to  another,  as  they  do  not  yet 
belong  to  the  first  purchaser.  It  is  a  question  of  law 
whether  the  selection  is  a  mere  wish,  or  a  determination 
and  expression  of  his  intention  which  he  cannot  re- 
voke.* 

The  rule  of  election  with  its  complement,  as  laid  down 
by  Lord  Blackburn,  is  as  follows: 

When  from  the  nature  of  the  agreement,  an  election 
or  selection  is  to  be  made,  the  party  who  is  by  that 
agreement  to  do  the  first  act,  has  authority  to  make  the 


fUhode  V.  Tliwaitcs,  6  B.  «:  C.  388. 
♦Benj.  Sales,  Sec  358. 
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choice,  in  order  that  he  may  be  able  to  do  that  first 
act,  and  when  he  has  once  done  that  act,  the  election 
has  then  been  irrevocably  determined,  but  till  then  he 
may  change  his  mind.  Thus  A  sells  to  B,  one  thou- 
sand bricks,  out  of  a  larger  quantity;  B  is  to  send  his 
cart  and  get  them.  In  this  case  B  is  to  do  the  first 
act,  and  may  make  the  choice.  After  the  bricks  are  in 
the  cart  he  cannot  change  his  mind.  While  if  A  were 
to  load  them  into  B's  cart,  A's  election  would  be  when 
that  was  done  and  not  before.* 

As  a  complement  to  the  foregoing  rule,  when  the 
vendor  has  to  dispatch  the  goods  or  do  anything  with 
them,  until  the  goods  are  appropriated  he  has  a  right 
to  change  his  mind,  or  choose  as  he  may  see  fit,  and 
the  property  passes  the  moment  the  dispatch  or  other 
act  has  commenced.  Preparation  for  performing  the 
act  is  not  sufficient,  it  must  be  actually  commenced.! 

It  has  long  been  settled  law  that,  where  a  vendor 
delivers  goods  to  a  carrier  by  order  of  the  purchaser, 
the  appropriation  is  determined;  the  delivery  to  the 
carrier  is  a  delivery  to  the  vendee,  and  the  property  vests 
in  the  vendee  at  once.$ 


*BlackburTi  on  Sale,  128 ;  Heyward's  Case,  2  Co.  36. 

fBlackbum  on  Sale,  128;  Aldridge  v.  Johnson,  7  E.  &  B. 
885. 

IDutton  V.  Solomanson,  3  B.  &  P.  582 ;  Pacific  Iron  Works  v. 
Railroad  Co.,  62  N.  Y.  272 ;  Krulder  v.  Ellison,  47  N.  Y.  36 ; 
Odell  V.  Railroad  Co.,  109  Mass.  50;  Swanke  v.  McCarty,  81 
Wis.  109;  Carriage  Co.  v.  Lusk,  11  Tex.  App.  493;  Falvey  v. 
Richmond,  87  Ga.  99. 
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The  vendor  cannot  make  the  selection  otherwise  than 
in  confomiity  with  the  terms  of  the  contract.  He  can- 
not send  a  larger  quantity  and  pass  title  to  even  the 
quantity  ordered,  nor  can  he  send  a  larger  quantity  and 
leave  the  selection  to  the  purchaser.  The  purchaser 
would  not  be  liable  for  the  price  unless  he  accepted  in 
such  a  case.§ 

Sec.  1087.  WHERE  THE  JUS  DISPONENDI 
IS  RESERVED. — There  may  be  cases  where,  al- 
though the  vendor  has  unquestionably  appropriated  the 
goods,  yet  he  has  reserved  expressly,  or  by  implication, 
the  ownership.  In  such  cases  the  rules  of  construction 
heretofore  considered  give  place  to  the  actual  and  ap- 
parent intention  of  the  seller.  The  rules  so  far  con- 
sidered as  to  the  passing  of  title  are  rules  of  construc- 
tion, and  are  only  important  when  the  contract  is  doubt- 
ful in  its  intention,  and  such  rules  cannot  be  applied 
where  the  parties  do  acts  repelling  the  presumptions 
on  which  the  rules  are  founded.  So,  however  complete 
may  be  the  ai)propriation  by  the  vendor,  the  property 
will  not  pass,  if  by  other  acts  he  shows  a  clear  intention 
to  retain  the  ownership  of  the  goods  appropriated. 

Such  questions  generally  arise  where  the  parties  live 
af)art,  and  the  vendor  is  desirous  of  securing  himself 
against  the  vendee's  failure  to  pay  the  purchase  price, 
through  insolvency  or  otherwise.     Thus  if  A  in  New 

§Rarton  v.  Kunc,  17  Wis.  38;  Downs  v.  Marsh,  29  Conn.  409; 
L/irkin  V.  LumhLT  Co.,  42  Mich.  296;  62  N.  Y.  151 ;  Rommel  v. 
\Vinf,nitc,  lO.S  Muss.  327.  So  if  the  floods  arc  materially  different 
from  tlioM-  ordcrod,  no  title  passes,  98  Mass.  517 
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York,  orders  goods  of  B  in  Liverpool,  there  are  two 
methods  by  which  B  may  fill  the  order  without  assum- 
ing the  risk  of  A's  not  paying  for  the  goods  on  arrival 
in  New  York.    These  are: — 

1.  B  may  make  a  bill  of  lading  payable  to  his  own 
order,  or  to  his  agent  if  he  has  one  in  New  York,  the 
goods  to  be  paid  for  before  delivery  of  the  bill  to  A. 
This  act  shows  that  though  he  appropriated  the  goods 
according  to  the  order,  yet  he  did  not  intend  to  part 
with  the  title. 

2.  Or  B  may  make  a  draft  on  A  for  the  price  of  the 
goods  with  a  bill  of  lading  attached,  and  transfer  these 
to  a  bank  in  New  York  with  instructions  to  be  deliv- 
ered to  A  on  his  paying  the  amount  of  the  draft,  that 
is,  the  price  of  the  goods.  This  method  of  sale  also 
repels  the  idea  that  B  intended  to  transfer  the  title  in 
the  goods  sent  until  payment.* 

The  rules  which  seem  to  have  been  established  in 
this  regard  are: — 

1.  Goods  delivered  by  a  vendor  to  a  carrier  for  de- 
livery to  the  buyer  in  pursuance  of  an  order  of  the 
buyer,  are  considered  as  delivered  to  the  buyer;  the 
carrier  becoming  the  agent  of  the  vendee,  and  delivery 
to  an  agent  is  delivery  to  the  principal.! 

*Benj  Sales,  Sec.  382;  Van  Casteel  v.  Booker,  S  Ex.  691; 
Jenkyns  v.  Brown,  14  Q.  B.  496;  Walley  v.  Montgomery,  3  East 
585 ;  Emery  v.  Bank,  25  Ohio  St.  360 ;  Bank  v.  Logan,  74  N.  Y. 
568;  Bank  v.  Bangs,  102  Mass.  291;  111  Mass.  163;  Bergman 
V.  R.  R.  Co.,  104  Mo.  77;  Berger  v.  State,  50  Ark.  20. 

fL.  R.  7  H.  L.  269 ;  Wait  v.  Baker,  2  Ex.  1 ;  Stafford  v. 
Walter,  67  111.  83. 
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2.  Goods  delivered  on  board  a  vessel  to  be  carried, 
and  a  bill  of  lading  taken,  is  not  considered  as  a  de- 
livery to  the  buyer,  but  constitutes  a  delivery  to  the 
captain  as  bailee  for  the  person  indicted  in  the  bill  of 
lading.  § 

3.  If  the  bill  of  lading  is  taken  in  the  name  of  the 
vendor,  this  is  decisive  to  show  that  his  intention  not  to 
pass  title  to  the  vendee,  but  to  retain  the  jus  disponendi 
of  the  goods.  This  inference  that  the  vendor  retains 
the  right  of  disposal  may  be  rebutted  by  proof  that  in 
so  doing  he  acted  as  agent  for  the  vendee  and  did  not 
intend  to  retain  control  of  the  property.* 

4.  As  a  general  rule  the  delivery  of  goods  by  the 
vendor  on  board  the  purchaser's  own  ship  is  a  delivery 
to  tlie  purchaser,  and  passes  the  property.  Yet  the 
vendor  may,  by  special  terms,  restrict  the  delivery  and 
retain  the  title.t 

5.  If  a  bill  of  exchange  for  the  price  of  the  goods 
is  enclosed  to  the  buyer  for  acceptance,  together  with 
the  bill  of  lading,  without  the  intervention  of  bank  or 
iiitcrniediate  agent,  the  buyer  cannot  retain  the  bill  of 
lading  without  accepting  the  bill  of  exchange  also.t- 

0.  A  bill  of  lading  addressed  to  the  buyer  and  mak- 
ing the  goods  deliverable  to  buyer's  order,  vests  the 

J^VVait  V.  Baker,  2  Ex.  1  ;  L.  R.  4  G.  B.  196;  19  C.  B.  N.  S. 
200. 

•VVihnlnirst  v.  Rowkcr,  M.  &  G.  792;  2  Ex.  691  ;  14  Q.  B. 
496;  Browne  v.  Hare,  4  II.  &  N.  822. 

tTiiriMr  V.  Dork  Trustees,  6  Ex.  .543 ;  E.  R.  10  Ex.  274. 

jShepherd  v.  Harrison,  L.  R.  4  (,).  B.  196;  Ogg  v.  Shuter, 
1  C.  P.  Div.  47. 
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title  unconditionally  in  the  buyer,  though  the  seller  may 
have  intended  the  transfer  to  have  been  conditional  on 
the  acceptance  of  the  bill  of  exchange.  (Benj.  Sales, 
Sec.  399.) 

7.  The  bill  of  lading  having  been  reserved  only  to 
secure  the  price,  the  property  vests  in  the  buyer  upon 
payment  or  tender  of  the  contract  price.  (Mirabita  v. 
Bank,  3  Ex.  Div.  164.) 

8.  Generally  when  goods  are  shipped  C.  O.  D.,  the 
buyer  to  pay  the  freight,  the  reservation  on  the  part  of 
the  seller  is  of  the  possession  to  secure  the  payment, 
rather  than  the  title;  and  the  title  is  held  to  pass  at 
the  time  and  place  of  sale,  so  that  the  loss  in  transit 
would  fall  upon  the  buyer.  But  the  buyer  has  no  right 
to  the  goods  until  he  does  pay  the  price,  and  could  not 
maintain  replevin  against  the  carrier  for  refusal  to  de- 
liver without  payment.*  Other  cases  hold  that  the  sale 
is  executory  until  the  price  is  paid  to  the  carrier,  and 
the  title  does  not  vest  until  that  time.f 


*Commonwealth  v.  Fleming,  130  Pa.  St.  138;  Higgins  v. 
Murray,  73  N.  Y.  252 ;  Pilgreen  v.  State,  71  Ala.  368 ;  Lane  v. 
Chadwick,  146  Mass.  68. 

fState  V.  O'Neil,  58  Vt.  140;  People  v.  Shriver,  31  Albany 
L.  J.  163. 


CHAPTER  VI. 

CONDITIONS  IN   SALES. 

Sec.  1088.  GENERAL  PRINCIPLES  AND 
DEFINITIONS.— The  rules  of  law  governing  condi- 
tions in  contracts  are  said  to  be  subtle  and  perplexing. 
In  setting  up  a  special  count  on  a  contract  of  sale  the 
pleader  has  to  determine  whether  a  promise  made  or 
an  obligation  assumed  by  a  party  to  the  contract  is  de- 
pendent on,  or  independent  of,  the  promise  made  by 
the  other;  whether  it  be  a  condition  to  be  performed 
before  or  concurrently'^  with  the  demand  on  the  other 
l)arly  for  compliance  with  his  promise;  or  whether  it 
may  ])c'  neglected  without  affecting  the  right  to  sue 
the  other  party,  and  only  allow  him  a  cross-action  for 
the  failure  to  perform  it.  All  these  and  many  more 
questions  arise  under  this  subject.* 

Tlie  subject  of  representations,  warranty,  conditions 
and  fraud  in  contracts  are  closely  connected  and  often 
inlc  r\v()\  c'U  and  the  discussion  of  one  frequently  involves 
the  others. 

A  re  presentation  is  defined  as  "a  statement  or  asser- 
tion made  by  one  i)arty  to  the  other,  before  or  at  the 
fiinr  of  llic  contract,  of  some  matter  or  circumstance 
relating  to  it."i     It  is  not  an  integral  j)art  of  the  con- 


•n.rij.  Sales,  Sec.  500. 
lUiiij.  Suk's,  Sec.  5G1. 
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tract,  though  included  in  the  written  instrument;  it 
may  be  untrue  and  the  contract  remain  unbroken,  and, 
unless  made  fraudulently  its  untruth  would  not  give 
rise  to  a  cause  of  action.  To  constitute  an  untrue  rep- 
resentation a  fraud,  it  must  appear  that  it  was  made 
with  a  knowledge  of  its  untruth,  or  in  reckless  disre- 
gard or  ignorance  whether  it  was  true  or  false.*  When 
the  representation  is  in  writing,  and  the  question  arises 
whether  or  not  it  is  part  of  the  contract,  the  matter  is 
one  of  law  and  not  of  fact,  the  court  and  not  the  jury 
decides  the  question.  If  it  is  determined  that  the  repre- 
sentation is  a  substantial  part  of  the  contract,  then  a 
more  difficult  question  arises,  is  it  a  condition  precedent? 
or  is  it  an  independent  agreement?  a  breach  of  which 
will  not  justify  a  repudiation  of  the  contract,  but 
only  a  counterclaim  for  damages.f 


*Elliott  V.  Von  Glehn,  13  Q.  B.  632 ;  Weir  v.  Bell,  3  Ex.  D. 
238. 

yGlaholm  v.  Hays,  2  M.  &  G.  257 ;  Clipsham  v.  Vertue,  5  Q.  B. 
265;  47  N.  Y.  62;  54  N.  Y.  167.  Thus  a  statement  that  a 
vessel  will  sail  or  be  ready  to  receive  cargo  on  a  certain  day  is 
held  to  be  a  condition,  while  a  stipulation  that  the  vessel  will 
sail  with  all  convenient  speed,  or  within  a  reasonable  time,  is  held 
to  be  an  independent  agreement.  In  the  New  York  cases,  the 
seller  in  one  case  was  excused  from  damages  for  non-delivery  of 
part  of  607  bales  of  cotton  by  its  accidental  destruction  during 
delivery,  it  being  unpaid  for,  while  in  the  other  case  he  was  held 
liable  for  a  failure  to  deliver  all  of  a  purchase  of  logs  which 
had  been  paid  for,  though  the  failure  was  caused  by  a  sudden 
freshet  over  which  the  seller  had  no  control.  So  failure  to  make 
"prompt  shipment"  by  reason  of  being  blocked  by  ice,  was  held 
no  excuse  in  105  N.  Y,  404. 
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The  rule  laid  down  by  Lord  JNIansfield  to  determine 
whether  a  representation  or  statement  is  a  condition  or 
not  is  as  follows:  "the  dependence  or  independence 
of  covenants  is  to  be  collected  from  the  evident  sense 
and  meaning  of  the  parties,  and  that,  however  trans- 
posed they  might  be  in  the  deed,  their  precedency  must 
depend  on  the  order  of  time  in  which  the  intent  of  the 
transaction  requires  their  performance."*  And  the 
rules  for  discovering  the  intention  are  stated  to  be  main- 
ly these: 

1,  Where  a  day  is  appointed  for  doing  any  act,  and 
the  day  is  to  happen  or  7nay  happen  before  the  prom- 
ise by  the  other  party  is  to  be  performed,  the  latter  may 
bring  an  action  before  performance,  which  is  not  a  con- 
dition precedent;  otherwise,  if  the  day  fixed  is  to  hap- 
pen after  the  performance,  for  then  the  performance 
is  deemed  to  be  a  condition  precedent. 

2.  When  a  covenant  or  promise  goes  only  to  part 
of  the  consideration,  and  a  breach  of  it  may  be  paid 
for  in  damages,  it  is  an  independent  covenant,  not  a 
condition. 

.'3.  Where  the  mutual  promises  go  to  the  whole 
consideration  on  both  sides,  they  are  mutual  conditions 
precedent,  formerly  called  dependent  conditions. 

t.  Where  each  party  is  to  do  an  act  at  the  same 
time  as  the  other,  as  where  goods  in  a  sale  for  cash  are 
to  be  delivered  by  the  vendor,  and  the  price  to  be  paid 
l)y   tlic   biiver, — these   are   concurrent   conditions,   and 


•.lonrs  V.  Harklcy,  2  l)nu<r.  (JHI-ODI  ;  Ik'ttini  v.  GjC,  1  Q.  B. 
I).   1H7. 
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neither  party  can  maintain  an  action  for  breach  of  con- 
tract without  averring  that  he  performed  or  offered  to 
perform  what  he  himself  was  bomid  to  do. 

5.  Where  from  a  consideration  of  the  whole  instru- 
ment it  is  clear  that  the  one  party  relied  u^^on  his  rem- 
edy, and  not  upon  the  performance  of  the  condition  by 
the  other,  such  i^erf ormance  is  not  a  condition  precedent. 
But  if  the  intention  was  to  rely  on  the  performance  of 
the  promise,  and  not  on  the  remedy,  the  performance 
is  a  condition  precedent.* 

The  application  of  these  rules  of  construction  must 
have  reference  to  the  circumstances  surrounding  the 
making  of  the  contract  and  its  evident  purpose.  Thus 
a  description  of  a  vessel  in  a  charter  party  as  a  "French 
vessel,"  might  be  a  mere  description  in  times  of  peace 
between  the  nations  of  the  contracting  parties,  and  a 
vital  condition  precedent  in  times  of  war.f 

So  a  condition  precedent  which  would  excuse  one 
party  from  performing  his  promise  until  the  other  party 
had  complied  with  it,  may,  by  the  acceptance  of  a  sub- 
stantial part  performance  of  the  other's  promise,  be 
turned  into  a  warranty  or  independent  agreement,  such 
that  its  breach  would  only  constitute  a  counter-claim  for 
damages  in  an  action  by  the  one  performing  (Ellen  v. 
Topp,  6  Ex.  424). 


*Benj.  Sales,  Sec.  562;  Graves  v.  Legg,  9  Ex.  709;  Pousard 
V.  Spiers,  1  Q.  B.  D.  410;  Cutter  v.  Powell,  2  Sm.  L.  C.  1 ; 
Roberts  v.  Brett,  18  C.  B.  561 ;  Tipton  v.  Feitner,  20  N.  Y.  423; 
Gill  V.  Wheeler,  52  Md.  8. 

fBehn  v.  Bumess,  3  B.  &  S.  751. 
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As  a  general  rule,  whatever  the  condrtion  may  be,  if 
it  is  ascertained  to  be  a  condition  precedent,  it  must 
be  performed  before  the  contract  will  take  effect,  and 
to  maintain  an  action  it  must  be  averred  that  it  was  per- 
fomied,  or  offered  to  be  performed.  But  the  necessity 
of  performing  such  a  condition  may  be  waived  by  the 
other  party,  either  expressly  or  by  implication  from  his 
acts  and  conduct  inconsistent  with  the  expectation  of 
its  performance,  as  where  its  performance  is  obstructed 
or  hindered  by  the  other  party,  or  such  party  has  in 
advance  refused  to  carry  out  his  promise,  or  made  it 
impossible  to  perform  his  part.*  But  the  mere  asser- 
tion that  the  other  party  will  be  unable  or  refuse  to 
carry  out  his  promise  is  not  sufficient;  it  must  be  a  dis- 
tmct,  unequivocal  and  absolute  refusal  to  perform  the 
promise,  and  be  so  treated  by  the  party  who  relies  upon 
it  to  excuse  the  going  forward  with  the  condition  prece- 
dent.! 

Sec.  1089.  SAME  SUBJECT— IMPOSSIBIL- 
ITY OF  rERFOR]MxVNCE.— It  is  no  excuse  for  the 
non-performance  of  a  condition  that  it  is  impossible  for 
the  obligor  to  fulfill  it,  if  the  performance  be  in  its 
nature  possible;  while  absolute  and  inherent  impossi- 
bility of  performance,  in  its  true  sense,  is  always  an 
excuse.     Disability  is  a  very  different  thing  from  im- 

•I  lot  hull)  V.  Ivist  India  Co.,  1  T.  R.  645,  in  which  Ashurst, 
J.,  said,  "th.it  if  the  performance  of  a  conchtion  precedent  had 
bc-in  rencKnd  imp().ssil)li'  hy  tlie  neglect  or  default  of  the  defend- 
ant, it  Is  rrjiuil  to  jitrfornwjicc." 

fCutlrr  V.  INnvcli,  2  Smith's  L.  ('.  1  ;  Smoot  v.  United  States, 
15  Wall.  36,  48. 
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possibility;  if  a  thing  is  possible  in  itself  to  be  done, 
that  is,  possible  in  the  nature  of  things  to  be  done,  a 
positive  contract  to  do  it  is  binding,  though  some  un- 
forseen  contingency,  accident  or  calamity  may  prevent 
its  performance  by  the  promisor.* 

Sec.  1090.  SAME  SUBJECT— SALES  DE- 
PENDENT UPON  ACTS  OF  OTHERS,  OR 
SOME  CONTINGENT  EVENT.— Where  the  act 


*Dexter  v.  Norton,  47  N.  Y.  62;  Thomas  v.  Knowles,  128 
Mass.  22;  McMillan  v.  Fox,  90  Wis.  173;  Jones  v.  The  United 
States,  96  U.  S.  24;  60  N.  Y.  487;  Summers  v.  Hibbard,  153 
111.  102;  Taylor  v.  Caldwell,  3  B.  &  S.  826;  Co.  Litt.  206a.   The 
cases  hold  that  the  destruction  of  vendor's  mill,  where  goods  are 
to  be  made,  though  making  it  impossible  to  perform  the  bar- 
gain, is  not  an  excuse,  otherwise  if  the  contract  had  been  to 
produce  the  goods  in  the  vendor's  own  mill.     But  if  a  thing  be 
physically  impossible,  or  be  rendered  impossible  by  the  act  of 
God,  the  performance  of  that  thing  will  be  excused,  as  where 
the  contract  is  to  sell  a  horse  to  be  delivered  on  a  fixed  day,  and 
in  the  interval  the  horse  dies    the  death  of  the  specified  horse 
excuses  the  performance.     Shep.  Touch.  173,  382;  Rugg.  v. 
Minett,  11  East  210 ;  Dexter  v.  Norton,  47  N.  Y.  62.    In  Rugg. 
V.  Minett,  supra,  the  rule  was  laid  down  thus:    "The  principle 
seems  to  be  that,  in  contracts  in  which  the  performance  depends 
on  the  continued  existence  of  a  given  person  or  thing,  a  condi- 
tion is  implied  that  the  impossibility  arising  from  the  perishing 
of  the  person  or  thing  shall  excuse  the  performance."    Robinson 
v.  Davidson,  L.  R.  6  Ex.  269,  excusing  a  lady  from  playing  a 
piano  at  a  concert  because  she  was  too  ill  to  perform  her  con- 
tract; Lorillard  v.  Clyde,  142  N.  Y.  56;  Caden  v.  Farwell,  98 
Mass.  137,  holding  that  death  of  the  promisee  in  contract  to  per- 
form personal  service  excuses  performance.     Harrison  v.  Conlan, 
10  Allen    86. 
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of  a  third  person  is  made  a  condition  precedent  to  the 
sale,  or  to  the  liability  for  payment,  it  must  be  per- 
formed, or  some  excuse  given  for  non-performance. 
Thus  if  the  condition  be  that  the  article  shall  accom- 
plish a  certain  result  in  the  opinion  of  some  third  per- 
son, his  decision,  in  the  absence  of  fraud,  is  final.  So 
the  architect's  certificate  in  building  contracts,  and  the 
affidavit  of  a  justice  of  the  peace  or  notary  in  insur- 
ance contracts,  are  enforced  strictly  in  law  when  made 
a  part  of  the  contract.* 

AVhere  the  condition  upon  which  the  sale  depends  is 
the  happening  of  some  future  event,  the  question  arises 
as  to  the  duty  of  the  promisee  to  give  notice  that  the 
event  has  happened.  The  rule  is,  that  if  the  happen- 
ing of  the  event  is  equally  open  to  the  knowledge  of 
both  parties,  it  is  not  necessary  to  give  notice;  both 
are  })ound  to  take  notice.  While  if  the  event  or  con- 
tingency is  peculiarly  within  the  knowledge  or  informa- 
ti(jn  of  the  plaintiff,  he  must  give  notice  before  the  lia- 
bility of  the  defendant  becomes  fixed.  Thus  where  the 
sale  of  a  commodity  was  upon  the  condition  that  the 
vendee  would  pay  as  much  as  the  seller  could  get  from 
any  one  else,  and  the  vendee  could  not  know  without 
notice  how  much  to  pay,  it  was  held  that  the  vendor 
could  not  bring  an  action  until  he  had  given  such  no- 
tice.! 


•Rol)bins  V.  (lark,  129  Mass.  145 ;  Nofsingcr  v.  Ring,  71  Mo. 
149;  Kirtland  v.  Moore,  40  N.  J.  Eq.  106;  Johnson  v.  Phoenix 
Ins.  Co.,  112  Muss.  49;  Smith  v.  Bri^rgs,  3  Dcnio   73. 

tfi  M.  K  W.  l.')4;  Wuison  V.  Walker,  23  N.  H.  491;  Taskcr 
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Sec.  1091.  SAME  SUBJECT— SALES  TO  AR- 
RIVE.— A  very  common  contract  of  sale  is  the  sale 
of  goods  "to  arrive"  or  "on  arrival."  Such  a  sale  is 
conditional  or  executory  in  character.  No  title  passes, 
as  a  rule,  and  no  obligation  arises  on  either  side,  unless 
the  goods  arrive.*  So  the  result  of  the  decisions  seems 
to  be  that  goods  sold  on  arrival  of  a  certain  ship,  or  to 
arrive  by  a  certain  ship,  the  two  expressions  meaning 
the  same  thing,  implies  the  conditions  that  the  ship  shall 
arrive,  and  the  goods  sold  shall  be  on  board  at  arrival. 
The  goods  which  do  arrive  must  be  of  the  kind  and 
quality  stipulated  for,  or  the  sale  is  not  completed;  so 
if  the  months  in  which  shipment  is  to  be  made  is  stipu- 
lated, or  the  routes  of  shipment,  these  must  be  complied 
with,  but  where  goods  were  to  arrive  "by  the  Christo- 
pher" and  arrived  by  the  St.  Christopher,  the  buyer  was 
not  excused  from  receiving  them.f 

The  sale  of  a  "cargo"  to  arrive  by  a  certain  ship, 
means  the  sale  of  all  that  the  vessel  is  capable  of  car- 
rying, and  the  buyer  is  thereby  entitled  to  all  she  car- 
ries, and  is  not  bound  to  accept  less.l 

In  sales  of  goods  to  arrive  it  is  a  common  condition 


V.  Bartlett,  5  Cush.  364.  If  the  notice  is  stipulated  to  be  given, 
this  must  be  done  at  all  events. 

*Shields  V.  Pettie,  2  Sandf.  262;  4  N.  Y.  122;  Rogers  v. 
Woodruff,  23  Ohio  St.  632;  Clark  v.  Fye,  121  N.  Y.  470. 

fSmith  V.  Pettee,  70  N.  Y.  13;  Hill  v.  Blake,  97  N.  Y.  215; 
Neldon  v.  Smith,  36  N.  J.  L.  154. 

IBarrowman  v.  Drayton,  2  Ex.  Div.  15;  Pembroke  v.  Parsons, 
5  Gray  589 ;  Sugar  Refinery  v.  Castano,  43  Fed.  Rep.  279. 
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that  the  vendor  shall  give  notice  of  the  name  of  the 
ship  on  which  the  goods  are  expected,  as  soon  as  it 
becomes  known  to  hmi.  And  a  strict  compliance  with 
this  stipulation  is  held  a  condition  precedent  to  his 
right  to  enforce  the  contract.  § 

Sec.  1092.  SAME  SUBJECT  — CONCUR- 
RENT OR  MUTUAL  CONDITIONS.— In  a  sale 
the  obligation  of  the  vendor  to  deliver,  and  that  of  the 
buyer  to  pay  are  concurrent  conditions  in  the  nature  of 
mutual  conditions  precedent,  so  that  neither  can  enforce 
the  contract  without  showing  performance,  or  offer  to 
perform,  on  his  part.  The  first  step  must  be  taken  by 
the  vendor  who  delivers,  or  offers  to  deliver,  but  he  is 
not  bound  to  deliver  if  the  vendee  is  not  ready  to  pay. 
If  no  place  of  deliver j?-  is  stipulated  the  articles  are, 
if  portable,  deliverable  at  the  place  of  sale,  and  the  seller 
is  not  in  default  until  the  buyer  has  come  and  demanded 
them.* 

It  is  a  general  rule,  established  by  the  weight  of  au- 
thority, that  a  failure  to  deliver  the  first  installment  of 
goods  according  to  an  entire  contract  deliverable  in  in- 
stallments, unexcused,  or  unwaived,  by  the  buyer,  is  a 
breach  of  the  whole  contract  and  operates  to  release 


§4  Camp.  329;  11  Ex.  642. 

•Jones  V.  Marsh,  22  Vt.  144;  Simmons  v.  Green,  35  O.  St. 
10)4;  Hanson  v.  Slavcn,  98  Cal.  377;  Leslie  v.  Casey,  59  N.  J.  L. 
6;  Lohddl  V.  II()i)kins,  5  Cow.  5U);  Pliclps  v.  Hubbard,  51  Vt. 
4Hf).  If  the  seller  nfrncs  to  deliver  on  a  stated  day,  he  should 
seek  the  buyer  and  ofFir  delivery.  Hapgood  v.  Shaw,  105  Mass. 
276. 
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the  buyer  from  accepting  any  other  installment.^  It 
is  not  always  easy  to  determine  whether  time  in  such 
contracts  is  a  condition  precedent  or  not.  The  courts 
seek  to  discover  what  the  parties  really  intended,  and  if 
it  appears  on  a  fair  interpretation  of  the  language  and 
circumstances  that  time  is  of  the  essence  of  the  con- 
tract, stipulations  in  regard  to  it  will  be  conditions 
precedent.* 

But  it  does  not  follow  that  a  failure  to  pay  for  one 
installment,  when  delivered  in  accordance  with  the  con- 
tract, releases  the  vendor  from  delivery  of  the  balance, 
since  prompt  payment  is  not  necessarily  so  important 
or  material  to  the  contract  as  prompt  delivery.  So  if 
the  refusal  to  pay  for  the  installment  was  the  result 
of  a  misunderstanding,  or  no  time  of  payment  had 
been  stipulated,  and  is  not  a  clear  justification  of  the 
inference  that  he  repudiates  the  entire  contract,  the 
vendor  is  not  released  from  further  delivery.f 

Sec.  1093.  SAME  SUBJECT— SALES  BY 
SAIMPLE,  ON  TRIAL,  ETC.— If  goods  are  sold 
by  sample  it  is  always  an  implied  condition  that  the 


INorrington  v.  Wright,  115  U.  S.  188;  Catlin  v.  Tobias,  26 
N.  Y.  217  ;  Lehigh  Zinc  Co.  v.  Trotter,  42  N.  J.  Eq.  678 ;  contra, 
65  la.  390 ;  66  Pa.  St.  35. 

*Brown  v.  Guarantee  &  Trust  Co.,  128  U.  S.  403;  Pope  v. 
Porter,  102  N.  Y.  366;  Jones  v.  U.  S.,  96  U.  S.  24;  Woodward 
V.  Barton,  113  Mass.  81 ;  contra,  Davis  v.  Emery,  61  Me.  140. 

fMerscy  Steel  Co.  v.  Naylor,  9  App.  Cas.  (Eng.)  434;  Win- 
chester V.  Newton,  2  Allen  492;  Shinn  v.  Bodine,  60  Pa.  St. 
182;  Pahner  v.  Breen,  34  Minn.  39;  Stephenson  v.  Cady,  117 
Mass.  6;  McGrath  v.  Gegner,  77  Md.  331. 
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buyer  shall  have  a  fair  opportunity  to  compare  the  bulk 
with  the  sample.  An  improper  refusal  by  the  vendor  to 
allow  this  is  a  breach  of  the  contract,  which  justifies 
the  vendee  in  rejecting  the  articles,  although  in  fact, 
they  may  conform  to  the  sample.     (1  B.  &  C.  1.) 

In  sales  on  trial  or  delivery  with  a  right  to  buy  if 
one  likes,  the  buyer  has  a  reasonable  time  for  trial,  if 
no  time  has  been  set ;  and  the  risk  is  in  the  vendor  until 
such  time  has  elapsed.  The  question  of  reasonable  time 
is  for  the  jury  to  determine.* 

So  if  the  trial  agreed  upon  involves  the  consxmip- 
tion  or  destruction  of  what  is  tried,  the  jury  must  de- 
termine whether  the  quantity  consumed  was  more  than 
necessary  for  the  trial,  for  in  such  case  the  sale  would 
become  absolute  by  an  implied  acceptance.  (50  Ala. 
329;  117  Mass.  321;  3  M.  &  W.  170.) 

The  contract  of  "sale  or  return"  differs  from  a  sale 
on  trial,  as  in  the  sale  or  return  the  title  passes  at  once 
to  the  buyer,  subject  to  an  obligation  of  the  vendor  to 
rebuy  within  the  time  stipulated,  or  within  a  reasonable 
time  if  none  has  been  stated.  If  the  right  to  return  is 
not  exercised,  and  the  property  is  retained,  the  sales 
become  absolute.     If  the  buyer  resold  or  pledged  the 

♦Hunt  V.  Wyman,  100  Mass.  198;  Lyons  v.  Stills,  97  Tenn. 
r,l  t ;  Hall  M.icliinc  Co.  v.  Brown,  82  Tex.  469 ;  Kalin  v.  Klabune, 
rA)  Wis.  «;}5 ;  TiinKT  v.  Machine  Co.,  97  Mich.  174'.  There  may 
Ik-  un  express  or  imphcd  acceptance,  but  if  the  time  for  trial  is 
sfKcifiefl,  the  failure  to  return  the  goods  within  the  time  makes 
it  a  sale.  So  it  may  bo  necessary  to  p;ivo  the  vendor  notice  of 
th-  triah     Gibson  v.  Voil,  53  Vt.  47G;  Aiken  v.  Hyde,  99  Mass. 

ik:j. 


CX)NDITIONS    IN    SALES.  Ill 

goods  it  would  be  inconsistent  with  the  intention  to  re- 
turn the  goods.TI 

Where  the  condition  is  that  the  sale  shall  be  satis- 
factory, as  where  made  to  answer  some  special  order, 
this  condition  is  valid,  and  if  the  buyer  does  not  find 
the  article  satisfactory  he  need  not  accept,  regardless 
whether  the  article  in  fact  conforms  to  the  order  and 
ought  to  be  satisfactory.* 

It  is  held  that  if  one  sells  an  article  by  a  particular 
description,  it  is  a  condition  precedent  to  his  right  of 
action,  that  the  thing  which  he  delivers  or  offers  to 
deliver  should  conform  to  the  description.!  But  the 
American  cases  usually  treat  particular  words  of  de- 
scription as  constituting  an  implied  warranty. J 

The  English  rule  is  exemplified  in  the  sale  of  stock, 
notes,  bills  of  exchange  and  the  like,  where  not  by  col- 
lateral warranty,  but  by  the  principal  contract  itself, 
it  becomes  a  condition  precedent  that  the  vendor  must 
deliver  genuine  paper,  and  not  false  or  counterfeit 
paper.  § 


lIMcKinney  v.  Bradley,  117  Mass.  321 ;  Gay  v.  Dare,  103  Cal. 
454;  Jones  v.  Wright,  71  111.  61;  Kh'kham  v.  Allenborough,  1 
Q.  B.  201 ;  88  la.  607 ;  53  Kans.  743. 

*Brown  v.  Foster,  113  Mass.  136;  Gibson  v.  Cranage,  39 
Mich.  49;  Gray  v.  R.  R.  Co.,  11  Hun  70;  Machine  Co.  v.  Ches- 
rown,  33  ]\Iinn.  32 ;  Piatt  v.  Broderick,  70  Mich.  580.  These 
cases  hold  the  rule  applicable  to  a  sale  of  a  "suit  of  clothes,"  a 
"portrait,"  a  "steamboat,"  a  "harvester,"  and  the  like. 

fChanter  v.  Hopkins,  4  M.  &  W.  399;  Nichol  v.  Godts,  10  Ex. 
191 ;  Allan  v.  Lake,  18  Q.  B.  560. 

tPeckham  v.  Davis,  93  Ala.  474;  Gardner  v.  Lane,  9  Allen 
492. 

§Jones  V.  Ryde,  5  Taunt.  488 ;  Mitchell  v.  Newhall,  15  M.  & 
W.  487 ;  Lamond  v.  Davall,  9  Q.  B.  1030. 


CHAPTER  VII. 

W^MIRANTY    IN    SALES   OF    PERSONAL    PROPERTY. 

Sec.   1094.     WARRANTY    DEFINED     AND 

EXPLAINED. — A  warranty  is  a  collateral  under- 
taking forming  part  of  the  contract,  by  agreement  of 
the  parties,  express  or  implied.  It  is  said  to  be  a  col- 
lateral undertaking  because  it  forms  no  essential  part 
of  the  contract  of  sale.  The  sale  is  no  less  complete  in 
the  absence  of  warranty ;  nor  do  antecedent  representa- 
tions form  any  part  of  the  bargain.  A  warranty  given 
after  the  sale  is  completed  is  not  supported  by  the  con- 
sideration of  the  sale,  and  is  void  unless  there  is  some 
new  consideration.  It  has  also  been  held,  that,  though 
the  goods  have  been  delivered,  if  the  price  has  not  been 
paid,  the  warranty  given  at  the  time  of  fixing  the  price 
will  form  part  of  the  contract.* 

So  if  the  vendee  refuses  to  receive  the  goods  on  ac- 
count of  the  vendor's  refusal  to  fulfill  some  obligation 
incumbent  upon  him  to  give  a  warranty,  and  it  is  then 
given,  though  the  contract  was  approved  before  it,  the 
warranty  attaches  to  the  contract  and  is  valid. f 


•Uillman  v.  Wilcox,  30  Me.  570;  Larey  v.  Taliaferro,  57  Ga. 
lt:j;  100  .Mass.  432.  Sec  this  subject  in  Vol.  4  Cyclopedia  of 
Law,  uiiikr  Contracts. 

tl4  Wis.  258;  02  Ga.  238;  G8  Wis.  428.  Thus  where  third 
|)crsons  lu'fore  purrhasin^;  from  the  oripjinal  buyer,  caPed  upon 
the  .sclli  r  Mild  asked   liitn   if  a  warranty  would  follow  the  goods 

112 
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It  is  sometimes  difficult  to  determine  whether  a  state- 
ment is  merely  an  expression  of  opinion,  or  whether  it 
is  a  warranty.  It  must  be  a  statement  of  fact,  and 
must  express  or  imply  a  promise  to  make  good  such 
representations  as  to  the  merchandise  sold  as  were  re- 
lied upon  by  the  buyer,  if  it  is  to  constitute  a  warranty. 
It  is  not  necessary  in  an  express  warranty  to  prove  any 
fraud,  in  an  action  for  the  breach,  though  alleged  in 
the  declaration.* 

Sec.  1095.  WHAT  CONSTITUTES  AN  EX- 
PRESS WARRANTY.— The  character  of  the  lan- 
guage used  and  the  character  of  the  property  sold,  as 
well  as  the  intention  of  the  parties  finally  reached,  must 
all  be  considered  in  determining  what  is  a  warranty. 
In  cases  where  the  alleged  warranty  was  in  writing  it 
has  been  left  to  the  jury  to  say  whether  the  intention 
of  the  parties  was  that  the  representations  should  con- 
stitute a  warranty  or  not.  In  other  cases  the  court 
determines  whether  the  contract  contains  an  express 
warranty  or  not.  The  w^ell  settled  propositions  as  to 
what  constitutes  an  express  warranty  are  stated  to  be : — 


when  they  came  Into  their  possession,  and  his  affirmation  that  it 
would,  was  held  to  be  upon  a  sufficient  consideration,  and  a  war- 
ranty would  be  supported  by  it.  In  Ohio,  the  court  draws  the 
following  distinction  between  warranty  and  guaranty:  A  war- 
ranty is  an  absolute  undertaking  in  praesenti,  as  well  as  in  futuro. 
While  a  guaranty  is  a  collateral  warranty,  sometimes  conditional, 
against  default  or  event  In  the  future.     11  Ohio  St.  153. 

*56  Mich.  447;  Dlllman  v.  Nadelhoffer,  119  111.  567;  Gart- 
ner V.  Corwine,  57  Ohio  St.  ^46;  Shippcn  v.  Bowen,  122  U.  S. 
575.    Contra,  32  Mich.  254 ;  14  Mich.  108. 
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1.  Neither  the  word  "warrant"  nor  any  other  par- 
ticular word  or  fomi  of  words  is  necessary. 

2.  Mere  words  of  praise  and  commendation,  or  which 
merely  express  the  vendor's  opinion,  belief,  judgment, 
or  estimate,  do  not  constitute  a  warranty. 

3.  Any  positive  affirmation  of  a  material  fact  as  a 
fact,  intended  by  the  vendor  as  and  for  a  warranty, 
and  relied  upon  as  such,  is  sufficient;  and  some  hold 
the  actual  intent  to  warrant  unnecessary. 

4.  Whether  a  particular  assertion  is  an  affirmation 
of  a  positive  fact,  or  only  praise  and  conmiendation, 
opinion  or  judgment,  is  a  question  for  the  jury,  where 
the  meaning  is  ambiguous,  and  the  intention  of  the  par- 
ties may  be  gathered  from  surromidmg  circumstances.* 

AMiere  the  vendor  knows  the  use  to  which  goods 
are  to  be  put,  and  warrants  them  perfect,  the  warranty 
is  qualified  by  the  use  intended.!     It  is  said  that  the 

•Bcnj.  Sales  (7th  cd.),  P-  664- ;  Horton  v.  Green,  66  N.  C.  596 ; 
Shippcn  V.  Bowcn,  122  U.  S.  575;  Kirchner  v.  Conrad,  9  Mont. 
191  ;  Stevens  v.  Bradley,  89  la.  174:  Figgc  v.  Hill,  61  la.  430; 
Kcnner  v.  Harding,  85  111.  268;  Barnes  v.  Burns,  81  Wis.  231. 
In  5  M.  &:  R.  124,  the  seller  after  saying  that  the  horse  sold  was 
sound  to  the  best  of  his  knowledge,  was  asked  to  warrant  it,  and 
replied,  "I  never  warrant,  I  wouldn't  warrant  myself,"  it  ap- 
peared that  the  horse  was  unsound  and  he  knew  it,  and  it  was 
held  that  this  wjis  a  qualified  warranty  that  the  horse  was  sound 
to  the  best  of  his  knowlcdfre.  So  a  warranty  that  a  horse  is  all 
right  except  that  he  would  sometimes  shy,  is  broken  by  partial 
blindness  in  the  horse  so  warranted.     49  Conn.  462;  8  Neb.  218. 

Til  Wis.  6S0;  117  Mass.  523;  28  Conn.  328;  48  Wis.  229. 
So  a  warrant  is  tisually  limited  to  the  expression  used.  Wason  v. 
Rowf,  16  Vt.  525;  69  Ala.  Ill ;  Gentilh  v.  Starace,  133  N.  Y. 
140. 
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interpretation  of  a  written  warranty  is  for  the  court 
and  of  an  oral  one  for  the  jury. 

As  to  oral  warranties,  if  the  bargain  is  formally  in 
\vriting,  and  makes  no  mention  of  a  warranty,  no  oral 
warranty  made  at  the  same  time  or  previously  can  be 
added  to  it  or  offered  in  evidence.*  Otherwise  if  the 
writing  is  informal,  as  a  mere  "bill  of  parcels"  or  a 
receipt,  and  the  like.f 

A  general  warranty  is  said  not  to  apply  to  patent 
and  obvious  defects,  which  are  apparent  on  a  simple 
inspection,  and  do  not  require  skill  to  discover;  yet  the 
warranty  may  be  so  expressed  as  to  protect  the  buyer 
from  the  consequences  of  apparent  defects  m  the  thing 
sold.J 

A  warranty  against  misoundness  in  horses,  does  not 
cover  a  temporary  and  curable  injury  existing  at  the 
sale,  and  such  an  hi  jury  is  not  a  breach  of  the  war- 
ranty miless  the  horse  is  mifitted  for  service  in  conse- 
quence, or  the  value  is  affected. §     Cribbmg  is  held  to 


♦DeWitt  V.  Berry,  134  U.  S.  312:  Zimmerman  Mfg.  Co.  v. 
Dolph,  104  Mich.  281 ;  Johnson  v.  Truesdale,  46  :\Iinn.  347. 

fAtwater  v.  Clancy,  107  Mass.  369:  Hersom  v.  Henderson,  21 
N.  H.  224:  Hazard  v.  Loring,  10  Cush.  267. 

.tHill  V.  North,  34  Vt.  604 :  Leavitt  v.  Fletcher,  60  N.  H.  IS.'J: 
Williams  v.  Ingram,  21  Tex.  300;  Reed  v.  Hastings,  61  111.  266: 
Shewalter  v.  Ford,  34  :Miss.  417:  Birdseye  v.  Frost,  34  Barb. 
367.  The  rule  seeming  to  be  that  if  an  obvious  defect  is  war- 
ranted against,  it  may  be  enforced  against  the  seller.  Fitzgerald 
V.  Evans,  49  Minn.  541 :  Calaway  v.  Jones,  19  Ga.  277. 

^Roberts  v.  Jenkins,  21  N.  H.  116:  Kornegay  v.  White,  10 
.\la.  255:  Thompson  v.  Bertrand,  23  Ark.  731. 
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be  an  unsoundness,  while  lameness  may  or  may  not  be 
according  as  to  whether  it  is  permanent  or  not.* 

Warranties  usually  are  understood  to  apply  to  the 
state  of  things  existing  at  the  time  of  sale  only,  but  if 
the  language  is  sufficiently  clear  and  explicit  it  may 
enlarge  the  warranty  to  cover  future  infirmities  and 

defects.! 

Authorized  agents  may  warrant  the  thing  sold  and 
bind  the  owner,  but  neither  auctioneers,  brokers,  nor 
a  special  selling  agent  have  power  to  warrant  without 
express  authority,  or  any  usage  or  custom  to  that  ef- 
fect.t  And  some  cases  hold  that  a  general  selling  agent 
has  no  authority  to  warrant  without  express  authority 
or  a  custom  and  usage  to  that  effect.  § 

Sec.  1096.  IMPLIED  WARRANTIES.— Im- 
plied warranties  are  created  by  law,  or  spring  from  facts 


♦Walker  v.  Hoisington,  43  Vt.  608 ;  Alexander  v.  Button,  58 
N.  H.  282;  Brown  v.  Bigclow,  10  Allen    242. 

fBownian  v.  Clemmer,  50  Ind.  10;  Miller  v.  McDonald,  13 
Wis.  673 ;  Fatman  v.  Thompson,  2  Disney  482.  In  the  last  case 
the  vendor  of  a  slave  warranted  that  he  should  be  a  slave  for 
life  in  1861,  and  the  vendor  was  held  liable  for  breach  of  this 
u.iir.inty,  wlitii  in  1863  the  slave  was  liberated  by  the  Emancipa- 
tion Proclamation.  So  articles  may  be  warranted  to  last  and  be 
free  from  defects  for  a  period  of  years,  but  such  stipulations 
covering  a  term  of  years  must  be  in  writing  under  the  statute  of 
frauds. 

jBlood  V.  French,  9  Gray    198;  Dodd  v.  Farlow,  11  Allen 
126;  Cooley  V.   Pirrine,  41   N.  J.  L.  322;  42  N.  J.  L.  623; 
Al.crii  v.  Goodspecd,  72  N.  Y.  108. 

§Mptf)ii   V.   Siiffnlk   Mills,  11    Tush.  586;  contra,  Murray  v. 
Brooks,  n   la.  45 ;  Talmage  v.  Bierhause,  103  Ind.  270. 
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existing  at  the  time  of  the  sale,  and  from  what  the  par- 
ties did,  rather  than  from  what  was  said ;  they  are  silent 
contracts  implied  from  the  transaction.  Ordinarily 
where  there  is  an  express  warranty  of  one  thing,  as 
of  one  quality,  there  is  no  implied  warranty  of  some 
other  quality.* 

Sec.  1097.  IMPLIED  WARRANTY  OF  TI- 
TLE.— The  rules  established  to  determine  when  there 
is  an  implied  warranty  of  title  are  mainly  these: 

1.  In  executory  contracts  of  sale,  the  vendor,  by 
implication,  warrants  his  title  to  the  goods  he  prom- 
ises to  sell.  The  reason  for  this  is,  that  if  A  promises 
to  sell  a  hundred  bushels  of  wheat  to  B,  the  contract 
would  not  be  fulfilled  by  a  transfer  of  the  mere  pos- 
session of  another  man's  wheat.  So  A,  by  j^romising 
to  sell,  impliedly  warrants  that  he  has  the  right  to  sell. 
No  express  assertion  of  ownership  is  necessary,  as  the 
sale  itself  is  an  assertion  of  ownership.! 

2.  In  the  sale  of  an  ascertained,  specific  chattel, 
affirmation  by  the  vendor  that  the  chattel  is  his,  is  a 
warranty,  and  this  affirmation  may  be  implied  from  his 
conduct  as  well  as  from  his  words.  Thus  if  the  seller 
is  in  i^ossession  of  the  chattel,  selling  in  his  own  right 
as  absolute  owner,  there  is  an  implied  warranty  of  own- 
ership. $ 

*Thc  maxim  is,  expressio  unius  est  exclusio  olterius.  Inter- 
national Pavement  Co.  v.  Smith,  17  Mo.  App.  264;  Plow  Works 
V.  Niles  Co.,  90  Wis.  590;  Deming  v.  Foster,  42  N.  H.  175. 

fBenj.  Sales,  Sec.  627. 

IDarst  V.  Brockway,  11  Ohio    462;  Shattuck  v.  Green,  104 
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3.  In  the  absence  of  such  implication,  and  where 
no  express  warranty  is  given,  the  vendor,  by  the  mere 
sale  of  a  chattel,  does  not  warrant  his  title.*  But,  if, 
in  such  a  case,  the  vendor  knew  he  had  no  title,  and  con- 
cealed that  fact  from  the  buyer,  he  would  be  liable  on 
the  ground  of  fraud. 

It  is  clauned  in  some  text-books  that  the  vendor  does 
not  by  the  mere  act  of  sale  assert  that  he  has  title, 
and  it  is  so  held  in  some  of  the  leading  cases.  But  the 
weight  of  authority  seems  to  be  in  favor  of  the  rule 
that  warranty  of  title  arises  from  the  mere  act  of  sale. 
That  is,  that  the  sale  of  a  personal  chattel  implies  an 
affirmation  by  the  vendor  that  the  chattel  is  his,  and 
that  he  warrants  the  title,  unless  the  facts  and  circum- 
stances show  a  contrary  mtention,  as  that  he  intended 


Mass.  42 ;  JefFers  v.  Easton,  113  Cal.  345;  Morris  v.  Thompson, 
85  III.  16;  Hunt  v.  Sackett,  31  Mich.  18.  By  "possession,"  is 
meant  constructive  possession  by  a  bailee,  or  agent  as  well  as 
actual  possession.  Harper  v.  Dotson,  43  la.  232 ;  49  N.  H.  310. 
So  a  warranty  of  title  means,  a  free  and  perfect  title,  and  would 
be  broken  if  the  chattel  was  subject  to  mortgage,  pledge,  in- 
cumbrance or  lien.     Hodges  v.  Wilkinson,  111  N.  C.  56. 

♦Gould  V.  Bourgeois,  51  N.  J.  L.  373 ;  Krumbhar  v.  Birch,  88 
Pa.  St.  426;  2  Bl.  Com.  451;  Morlcy  v.  Attenborough,  3  Ex. 
500;  but  see,  Eicholz  v.  Banister,  17  C.  B.  N.  S.  708,  from  which 
Mr.  Benjamin  states  the  true  rule  to  be,  "A  sale  of  personal 
chattels  implies  an  affirmation  by  the  vendor  that  the  chattel  is 
liis,  anfl  Hicrefore  he  warrants  the  title,  unless  it  be  shown  by  the 
fact,s  and  circumstances  of  the  sale  that  the  vendor  did  not  intend 
to  a.s8ert  ownership,  but  only  to  transfer  such  interest  as  he  might 
Imve  in  th«-  chut t el  sold,"  Bonj.  Sales,  Sec.  639. 
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only  to  transfer  the  interest  he  had  in  the  thing  sold. 
(Eichholz  V.  Bannister,  supra.) 

In  America,  it  is  the  general  rule  that  where  goods 
are  in  the  possession  of  a  third  person  at  the  time  of  a 
sale  there  is  no  warranty  by  implication  of  the  title  in 
the  seller,  the  maxim  caveat  emptor  applies,  and  the 
vendee  buys  at  his  peril.*  While  if  the  goods  are  in 
the  possession  of  the  vendor,  actual  or  constructive, 
there  is  an  implied  warranty  of  title.f  But  the  agent 
of  the  vendor  would  not  be  considered  a  third  person 
within  the  meaning  of  the  rule.  The  fact  of  the  vendor 
being  out  of  possession,  is  held  to  be  enough  to  put  the 
vendee  on  inquiry. 

The  distinction  made  where  the  vendor  is  in  or  out 
of  possession  of  the  thing  sold  is  held  generally  in  the 
United  States,  but  is  not  the  rule  in  England,  where 
there  is  no  such  distinction  made.  (Pasley  v.  Free- 
man, 3  T.  R.  58.) 

But  in  official  sales,  that  is,  sales  by  officers  of  the 
law  of  the  interest  of  the  defendant  or  party,  as  by 
sheriffs,  executors,  guardians,  mortgagees,  assignees  in 
insolvency,  and  the  like,  there  is  no  implied  warranty 
of  title  in  the  party  whom  the  officer  represents,  and 
it  is  simply  his  interest,  whatever  it  may  be,  that  is 
sold.t 


*Huntington  v.  Hall,  36  Me.  501 ;  Long  v.  Hickingbottom, 
28  Miss.  772;  Edick  v.  Crim,  10  Barb.  445;  Scranton  v.  Clark, 

39  N.  Y.  220. 

fBennett  v.  Bartlett,  6  Cush.  (60  Mass.)  225;  Burt  v.  Dewey, 

40  N.  Y.  283;  Porter  v.  Bright,  82  Pa.  St.  141. 
ISheppard  v.  Earles,  13  Hun    651 ;  Hicks  v.   Skinner,  71 
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In  America  there  is  also  an  implied  warranty  that 
the  thing  sold  shall  be  of  the  kind  or  species  that  it  is 
described  to  be,  that  is,  an  implied  warranty  of  iden- 
titij.  In  England  this  is  called  an  implied  condition, 
since  the  right  of  the  vendee  to  return  the  article  for  a 
breach  is  more  clear  than  in  the  case  of  an  implied  war- 
ranty.* 

An  implied  warranty  also  arises  in  the  sale  of  com- 
mercial paper,  that  the  paper  is  genuine,  that  is,  that 
the  signatures  to  the  paper  are  not  forged;  that  the 
signers  are  competent  to  contract;  but  not  that  they 
are  solvent  and  responsible.f 

Sec.  1098.  IMPLIED  WARRANTY  AS  TO 
QUALITY  OF  GOOTi'^— CAVEAT  EMPTOR.— 
In  respect  to  quality,  the  maxim  of  the  common  law, 
caveat  emptor  (let  the  purchaser  beware) ,  is  the  general 


N.  ('.  539 ;  Johnson  v.  Laybourn,  56  Minn.  332 ;  Baker  v.  Arnot, 
67  N.  Y.  448. 

♦Pcckham  v.  Davis,  93  Ala.  474;  Bounce  v.  Dow,  64  N.  Y. 
411  ;  Wolcott  V.  .Mount,  36  N.  J.  L.  262 ;  Webster  Marble  Co.  v. 
Drydcn,  90  la.  37 ;  Morse  v.  IMoorc,  83  Me.  473 ;  Holt  v.  Pie, 
1 20  Pa.  St.  425.  The  cases  holding  that  a  sale  of  an  article  as 
of  ;i  certain  description,  as  "early  strap-leaf  tumip-secd,"  or 
"XX  j)ipe  iron,"  was  an  imjilicd  warranty  that  the  article  was 
of  fhe  variety  and  ch<iractcr  rej)resented.  So  in  Jones  v.  George, 
61  Tex.  345,  a  druggist  was  held  liable  for  the  failure  of  a  crop, 
caused  by  the  breach  of  his  implied  warranty  in  the  sale  of  "Paris 
green,"  he  havinf^  delivered  "chrome  green." 

fHarik  V.  Morton,  4  Gray  156;  Ward  v.  Ilagf^ard,  75  Ind. 
381  ;  Meyer  v.  Hiclmrds,  163  IT.  S.  385;  Lobdell  v.  Baker,  1  Met. 
193;  Swun/ey  v.  Parker,  50  Pa.  St.  450;  I.ittauer  v.  Goldman, 
72  N.  V.  506. 
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rule  applicable  to  sales  of  personal  property.  The  maxim 
of  caveat  emptor  is  universally  adopted  in  America,  save 
perhaps  in  South  Carolina.  In  a  sale  of  an  existing 
specific  chattel,  inspected  or  selected  by  the  buyer,  or 
subject  to  his  inspection,  caveat  emptor  applies,  no  im- 
plied warranty  of  quality  arises;  or,  as  sometimes 
stated,  "a  sound  price  does  not  in  and  of  itself,  import 
a  sound  quality."*  Where  a  chattel  is  to  be  made  or 
supplied,  as  made  to  the  order  of  the  purchaser,  there 
seems  to  be  an  implied  warranty  that  it  is  fit  for  the 
purpose  for  which  it  is  ordinarily  used,  and  if  it  is  for 
a  specific  use,  warranty  of  fitness  for  that  use  is  im- 
plied. So  in  a  sale  by  sample  the  vendor  impliedly 
warrants  the  bulk  to  be  equal  to  the  samj^lcf 

But  it  is  not  to  be  assumed  that  in  all  cases  where 
a  sample  is  exhibited  that  the  sale  is  by  sample.  The 
vendor  may  want  to  sell  and  so  show  a  sample  to  the 
vendee;  the  vendee  may  ask  if  the  others  are  all  like 
the  sample,  but  the  vendor  may  not  intend  to  sell  by 
sample,  and  merely  wish  to  better  explain  the  goods 


*Hadley  v.  Clinton,  13  Ohio  St.  502;  Winsor  v.  Lombard,  18 
Pick.  59;  Day  v.  Tool,  52  N.  Y.  416;  Scott  Lumber  Co.  v. 
Hafnerlothum,  91  Wis.  667;  Morris  v.  Thompson,  85  111.  16; 
Moore  v.  McKinlay,  5  Cal.  471.  These  cases  holding  the  maxim 
to  applj'  in  the  sale  of  a  cow,  fish,  syinip,  lumber,  cattle,  garden 
seeds,  and  the  like.  Contra,  Timrod  v.  Schoolbred,  1  Bay  324< ; 
Houston  V.  Gilbert,  3  Brev.  63,  South  Carolina  cases. 

fMyer  v.  Wheeler,  65  la.  390;  Schnitzer  v.  Print  Works,  114 
Mass.  123;  Hanson  v.  Busse,  45  111.  499;  Leonard  v.  Fowler,  44 
N.  Y.  289 ;  Dayton  v.  Hooglund,  39  Ohio  St.  671 ;  5  Cal.  471 ; 
Boyd  V.  Wilson,  83  Pa.  St.  319. 
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and  decline  to  warrant  the  bulk  to  be  equal  to  the  sam- 
ple. (Barnard  v.  Kellogg,  10  Wall.  383.)  Also  the 
buyer  may  refuse  to  buy  by  sample,  although  the  sam- 
ple is  shown,  and  may  require  an  express  warranty. 
When  there  is  an  express  warranty  there  is  no  implied 
warranty  in  law.     (De  Witt  v.  Berry,  134  U.  S.  306.) 

If  goods  are  sold  by  sample,  and,  upon  inspection, 
the  bulk  is  found  not  to  be  equal  to  the  sample,  there 
is  no  obligation  upon  the  part  of  the  buyer  to  accept, 
but,  he  is  perhaps  requu-ed  to  give  notice  that  he  will 
not  take  the  goods.  When  that  notice  is  given  the 
goods  are  at  the  vendor's  risk,  and  the  vendee  is  under 
no  obligation  to  put  the  goods  in  a  warehouse  or  in  the 
hands  of  a  carrier.  And  by  the  usage  of  trade,  an  im- 
plied warranty  of  quality  may  be  assumed  by  the  pur- 
chaser.* 

Where  goods  are  sold  by  description,  and  the  plain- 
tiff has  not  inspected  them,  it  is  said,  in  some  cases, 
that  there  is  in  addition  to  the  condition  precedent,  that 
tlic  goods  shall  answer  the  description,  an  implied  war- 
ranty tliat  they  shall  be  salable  or  merchantable  and 
caveat  emptor  does  not  apply.f 


•Jones  V.  Bowdcn,  4  Taunt.  847,  where  it  had  been  usual  in 
auction  sales  of  drugs  to  state  in  the  catalogue  whether  they  were 
scu-daina{^od  or  not,  and  in  the  absence  of  this  statement,  it  was 
held  that  tliis  was  an  implied  warranty  that  they  were  not  so 
damaged.  But  no  usage  repugnant  to  the  terms  of  the  con- 
tract could  l)c  adinitlcd.  13  Allen  353;  114  Mass.  123;  11 
Alien   42fi. 

iClardincr  v.  (iray,  4  Camp.  144;  Jones  v.  Just,  L.  R.  3  Q.  B. 
107;  (;,ivl(.rd  .Mfg.  Co.  v.  Allen,  53  N.  Y.  518;  Alden  v.  Hart, 
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So  goods  purchased  for  a  particular  use,  which  use 
is  made  knoAvn  to  the  seller,  are  impliedly  warranted  to 
be  reasonably  fit  and  suitable  for  that  purpose.  (Morse 
V.  Union  Stock  Yards,  21  Or.  829;  Bierman  v.  City 
Mills  Co.,  151  N.  Y.  482;  Byers  v.  Chapin,  28  Ohio 
St.  300;  41  Md.  389.) 

But  the  warranty  of  goods  to  be  merchantable  only 
extends  to  goods  at  the  time  they  leave  the  vendor's 
possession,  and  the  vendor  is  not  liable  for  any  deteri- 
oration caused  by  the  transit  or  shipment.* 

And  where  the  buyer  relies  upon  his  own  judgment 
or  skill  to  select  suitable  articles,  though  they  are  to 
answer  a  particular  purpose  known  to  the  seller,  yet 
the  rule  of  caveat  emptor  applies.  (Benj.  Sales,  Sec. 
661;  Chanter  v.  Hopkins,  4  M.  &  W.  399;  5  Q.  B. 
288.) 

Sec.  1099.  EXCEPTION  TO  THE  RULE  OF 
CAVEAT  EMPTOR.— While  it  is  the  general  rule 
that  there  is  no  implied  warranty  of  quality  in  sales  of 
an  inspected  and  specific  article,  yet  an  important  ex- 
ception to  this  rule  exists  in  the  case  where  articles  of 

161  Mass.  576;  Howard  v.  Hoxey,  23  Wend.  350;  Cullen  v. 
Blim,  37  Ohio  St.  236.  In  sales  by  sample  there  is  no  warranty 
that  there  is  no  latent  defect  in  the  sample  or  in  the  bulk ;  while 
they  must  be  alike,  neither  of  them  must  be  perfect.  This  rule 
seems  to  be  modified  somewhat  when  applied  to  the  manufacturers 
of  an  article.  Bradford  v.  Manley,  13  Mass.  139;  Sands  v. 
Taylor,  5  Johns.  404 ;  Jones  v.  Bright,  5  Bing.  5^ ;  Merriam  v. 
Field,  24  Wis.  64?0.  The  question  of  merchantability  of  an 
article  is  for  the  jury,  109  Cal.  242. 

*Bull  V.  Robinson,  10  Ex.  342;  34  Me.  289. 
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food  are  bought  for  domestic  consumption,  and  not  for 
trade,  in  ^vhich  case  it  is  always  implied  that  the  pro- 
visions are  wholesome.  Thus  it  has  been  held  that  a 
baker  warrants  by  implication  the  wholesomeness  of 
bread,  though  sold  at  a  discount  to  a  peddler  who  is  to 
distribute  it.* 


♦Sinclair  v.  Hathaway,  57  Mich.  60 ;  96  Mich.  245 ;  Howard 
V.  Emerson,  110  :Ma.ss.  321 ;  Giroux  v.  Stedman,  145  Mass.  439; 
Hanson  v.  Hartse,  73  N.  W.  Rep.  163. 


CHAPTER  VIII. 

CONCERNING  THE   DELIVERY. 

Sec.  1100.— IT  IS  THE  VENDOR'S  DUTY  TO 
DELIVER. — "After  the  contract  of  sale  has  been 
completed,  the  chief  and  immediate  duty  of  the  vendor, 
in  the  absence  of  contrary  stipulations,  is  to  deliver  the 
goods  to  the  purchaser  as  soon  as  the  latter  has  com- 
plied with  the  conditions  precedent,  if  any,  incumbent 
on  him."     (Benj.  Sales,  Sec.  674.) 

Just  what  is  meant  by  delivery  here  may  be  confus- 
ing from  the  fact  that  word  is  used  in  three  different 
senses  in  the  law  of  sales.  Thus,  it  is  used  with  refer- 
ence to  the  passing  of  title  and  change  of  possession; 
with  reference  to  the  transfer  of  possession,  it  may  be 
used  in  connection  with  the  formation  of  the  contract, 
and  the  performance  of  it;  and  finally  as  used  in  de- 
livery of  possession  in  performance  of  the  contract,  it 
may  be  used  where  the  sale  is  on  credit,  and  be  per- 
fectly proper,  and  yet  be  only  a  constructive  delivery  so 
as  to  allow  the  seller  to  exercise  the  right  of  stoppage 
in  transitu,  if  the  purchaser  becomes  insolvent  before 
the  goods  are  actually  delivered  to  him. 

The  delivery  with  which  we  are  concerned  in  this 
chapter  is  that  required  of  the  vendor  in  transferring 
the  goods  to  the  buyer  in  performance  of  the  contract, 
so  as  to  defend  an  action  by  the  buyer  for  non-deliv- 

125 
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ery.  The  delivery  necessitated  to  destroy  the  vendor's 
lien  or  right  of  stoppage  i7i  transitu  will  be  discussed 
in  a  subsequent  chapter,  and  the  other  kinds  of  delivery 
have  already  been  treated. 

Sec.  1101.  DELIVERY  TO  PASS  PROPER- 
TY BETWEEN  THE  PARTIES.— All  the  vendor 
has  to  do  in  order  to  pass  property  in  the  thing  sold  to 
the  vendee,  where  there  is  no  contrary  argument  or 
usage,  is  to  deposit  the  article  in  some  convenient  and 
suitable  place  for  the  buyer  to  take  away  whenever  he 
may  choose.  Thus  rolling  a  barrel  of  flour  to  the  door, 
or  laying  the  tied  up  bundle  on  the  counter  before  the 
buyer  is  sufficient  delivery  on  the  part  of  the  vendor 
to  pass  title  to  the  vendee.  The  buyer  would  have  a 
reasonable  time  in  which  to  remove  the  goods,  after 
which  time  any  loss  in  the  article  would  fall  on  him.* 
As  a  general  principle  then,  "readiness  to  deliver,"  and 
full  opportunity  in  the  buyer  to  take  away,  is  amply 
sufficient  to  pass  the  title  and  the  risk  to  the  buyer; 
especially  is  this  so  where  the  buyer  has  taken  a  bill  of 
sale  or  paid  for  the  articles.!  But  it  may  be  agreed 
that  tlie  property  shall  remain  with  the  vendor  until 
the  fulfillment  of  conditions  by  the  vendee,  as  the  pay- 
ment of  the  price.  It  often  happens  that  there  is  a 
stipulation  that  the  buyer  shall  take  possession  of  the 


•Frazicr  v.  Simons,  139  Mass.  531;  Danforth  v.  Walker,  40 
Vf.  257;  60  III.  190. 

jMrN/iirmrn  v.  Edminstcr,  11  Hun    597;  Dugan  v.  Nichols, 
125  Mjuss.  43. 
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goods  without  paying  for  them  at  once.  Where  this  is 
the  agreement,  the  effect  of  the  taking  possession,  or 
being  given  the  opx>ortunity  to  take  possession  on  the 
part  of  the  buyer,  is  to  pass  the  title  and  right  to  pos- 
session to  him.  But  even  where  this  is  stipulated,  should 
the  vendee  become  insolvent,  the  vendee  may  refuse  to 
deliver  and  exercise  his  right  of  lien  to  secure  payment 
of  the  purchase  price.* 

In  regard  to  this  delivery,  the  vendor  is  bound  only 
to  put  the  goods  at  the  buyer's  disposal,  not  to  send 
them.  The  sale  is  proven  by  delivery  when  the  prop- 
erty is  so  situated  that  the  buyer  can  take  possession 


*106  Mass.  422 ;  51  Vt.  489 ;  White  v.  Welsh,  38  Pa.  St.  421 ; 
4  B.  &  C.  941.  In  this  last  case,  Bloxam  v.  Sanders,  Bayley,  J., 
delivering  the  judgment,  said :  "Where  goods  are  sold  and  noth- 
ing is  said  as  to  the  time  of  delivery,  or  the  time  of  payment,  and 
everything  the  seller  has  to  do  with  them  is  complete,  the  prop- 
erty vests  in  the  buyer,  so  as  to  subject  him  to  the  risk  of  any 
accident  which  may  happen  to  the  goods,  and  the  seller  is  liable 
to  deliver  them  whenever  they  are  demanded,  upon  payment  of 
the  price;  but  the  buyer  has  no  right  to  have  possession  of  the 
goods  until  he  has  paid  the  price.  The  seller's  right  in  respect 
of  the  price  is  not  a  mere  lien  which  he  will  forfeit  if  he  parts 
with  possession,  but  grows  out  of  liis  original  ownership  and  do- 
minion, and  payment  or  a  tender  of  the  price  is  a  condition  prece- 
dent on  the  buyer's  part;  and  until  he  makes  such  payment  or 
tender  he  has  no  right  to  the  possession.  If  such  goods  are  sold 
upon  credit,  and  nothing  is  agreed  upon  as  to  the  time  of  deliver- 
ing the  goods,  the  vendee  is  immediately  entitled  to  the  possession, 
and  the  right  of  'possession,  and  the  right  of  property  vest  at 
once  in  him ;  but  his  right  of  possession  is  not  absolute ;  it  is  liable 
to  be  defeated  if  he  becomes  insolvent  before  he  obtains  posses- 
sion." 
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of  it  rightfully. §  But  if  the  seller  is  bound  by  agree- 
ment or  custom  and  usage  to  carry  and  deliver  the 
article  at  a  fixed  price,  he  must  do  so,  and  within  a  rea- 
sonable tune,  before  he  can  recover  the  price.*  Where 
the  delivery  by  the  vendor  is  to  take  place  on  the  doing 
of  a  certain  thing  or  act  by  the  purchaser,  the  vendor 
is  not  in  default  for  non-delivery,  until  given  notice  of 
the  performance  of  the  act  upon  which  the  delivery  is 
to  take  placet 

Sec.  1102.  AS  TO  THE  PLACE  OF  DELIV- 
ERY.— As  to  the  place  of  delivery,  the  contract  being 
silent  upon  this  point,  it  is  usually  the  place  where  the 
goods  are  when  sold.  If  the  contract  imposes  upon  the 
vendor  the  obligation  of  sending  the  goods,  the  time 
not  being  stated,  they  must  be  sent  in  a  reasonable 
time.  The  word  month  in  this  connection  means  a  cal- 
endar month.  If  a  number  of  days  are  named,  Sundays 
are  to  be  counted.  If  the  delivery  is  to  be  "as  soon  as 
possible,"  it  means  as  soon  as  the  vendor  can  deliver 
with  reference  to  his  ability  to  furnish  the  articles,  con- 
sistently with  the  prior  orders  then  on  hand. J 

§Sihlcy  V.  Tic,  88  111.  287;  100  Mass.  523;  23  Vt.  88;  25 
N.  Y.  520. 

♦Steel  Works  V.  Dcwcy,  37  Ohio  St.  242 ;  Iron  Co.  v.  Cuppy, 
41  In.  104-  Rhoadcs  v.  Colter,  90  Me.  453;  but  if  the  buyer  is 
to  (lesi;:^i.'itr  the  place  of  delivery  and  fails  to  do  so,  the  delivery 
is  excus((l.  Hunt  v.  Wetsell,  84  N.  Y.  549;  Stokes  v.  Mackay, 
117  \.  V.  2155. 

114  (I  n.  728. 

tiknj.  Sales,  Sec.  682-086;  Co.  Lit.  210b;  Hatch  v.  Oil  Co., 
100  U.  S.  134:  Elhs  v.  Thompson,  3  M.  Sc  W.  445;  Atwood  v. 
F.tncrv,  26  I,.  .1.  ('.  ]'.  73. 
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Sec.  1103.  AS  TO  THE  SUFFICIENCY  OF 
THE  DELIVERY.— The  vendor  must  not  deliver 
more  nor  less  than  the  contract  requires,  and  if  he 
does,  as  a  general  rule,  the  buyer  is  entitled  to  refuse 
the  whole  of  the  goods.  But  if  the  vendee  makes  a  se- 
lection out  of  the  whole  it  is  such  an  appropriation  as 
will  pass  title  to  him.*  In  every  delivery  the  vendor 
is  bound  to  give  the  vendee  the  opportunity  of  exam- 
ining the  goods  to  see  if  they  conform  to  the  terms  of 
the  contract.! 

So  there  may  be  a  constructive  or  symbolical  deliv- 
ery of  goods  which  will  pass  title  and  transfer  posses- 
sion to  the  buyer.  Thus  where  goods  are  j^onderous 
or  incapable  of  being  handled,  there  may  be  a  construc- 


*Reuter  v.  Sala,  4  C.  P.  D.  239;  Hart  v.  Mills,  15  M.  &  W. 
85 ;  81  N.  Y.  341 ;  Klein  v.  Tupper,  52  N.  Y.  555 ;  Brawley  v. 
The  United  States,  96  U.  S.  168;  in  the  last  case  the  effect  of 
qualifying  words  in  a  contract,  as  "more  or  less"  are  considered, 
and  are  said  to  mean  where  used  in  connection  with  the  sale  of  a 
cargo,  or  unmeasured  stock,  to  mean  that  the  estimated  quantity 
is  not  a  warranty  but  a  mere  estimate  in  good  faith,  and  whether 
niore  or  less  is  delivered  would  make  no  difference,  while  the  mere 
addition  of  the  words  to  a  contract,  where  the  engagement  is  to 
furnish  goods  to  a  certain  amount,  only  operates  to  guard  against 
accidental  variations  arising  from  slight  and  unimportant  ex- 
cesses or  deficiencies  in  number,  measure  or  weight. 

fl4  M.  &  W.  347;  in  this  case  the  buyer  having  received  no- 
tice that  the  goods  were  at  a  certain  warehouse  read}^  for  delivery 
after  the  payment  of  the  price,  asked  to  see  the  goods,  and  was 
shown  two  casks  said  to  contain  them,  and  no  further  opportunity 
being  allowed  to  examine  them,  the  court  held  that  the  plaintiff 
had  not  made  the  necessary  and  contemplated  offer  of  delivery. 
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tive  delivery,  such  as  the  delivery  of  a  key  to  a  ware-' 
house  which  contains  the  goods,  or  the  bill  of  sale  of  a 
vessel  which  is  at  sea  and  incapable  of  being  actually 
delivered.! 

The  endorsement  and  transfer  of  bills  of  lading,  dock 
warrants,  and  other  like  evidences  of  ownership  con- 
stitute a  good  delivery  so  as  to  defeat  an  action  for 
non-delivery,  though  it  might  not  be  sufficient  delivery 
as  against  second  purchasers.* 

So  the  rule  as  to  the  delivery  of  growing  crops  is 
somewhat  relaxed  in  some  States  on  account  of  the 
obvious  impossibility  of  putting  the  vendee  in  posses- 
sion without  taking  the  land  itself.  Where  the  part 
sold  of  a  field  of  growing  corn  was  distinguished  from 
the  rest  by  cutting  the  tops  off  a  row  separating  them, 
it  was  held  a  sufficient  delivery  as  against  a  subsequent 
levy    (by  the  creditor)    of  the  vendor.!     The  rule  is 


$  Atkinson  v.  Maling,  2  T.  R.  462;  Ayers  v.  McCandless,  147 
Va.  St.  49;  Dubois  v.  Spinks,  114  Cal.  289;  55  Mich.  686;  57 
Vt.  565;  53  N.  Y.  426;  44  111.  141 ;  Putnam  v.  Dutch,  8  Mass. 
287 ;  Brinley  v.  Spring,  7  Greenl.  241 ;  the  latter  cases  holding 
that  the  sale  of  a  vessel  or  cargo  by  bill  of  sale,  the  property 
being  at  sea,  is  good,  if  the  buyer  takes  possession  as  soon  as 
they  arrive  in  port.  A  reasonable  taking  possession  is  important, 
and  is  a  question  for  the  jury.    Joy  v.  Scars,  9  Pick.  4. 

So  a  delivery  upon  a  sale  of  goods  is  sufficient  if  it  is  all  the 
contract  contemplated.     54  Mich.  1 ;  55  Mich.  686. 

*\Vood  V.  Manley,  11  A.  &  E.  34 ;  Winslow  v.  Leonard,  24  Pa. 
St.  14;  Cole  v.  Bryant,  73  Miss.  297;  Dugan  v.  Nichols,  125 
Mass.  43. 

iGrafT  V.  Fitch,  58  111.  373. 
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stricter  as  to  trees  and  grass  {fructus  naturales) ,  than 
as  to  annual  crops  (fructus  industriales)  and  in  some 
cases  a  delivery  of  the  former  without  severance  from 
the  soil  is  held  to  be  impossible.? 


IStone  V.  Peacock,  35  Me.  386;  Lamson  v.  Patch.  5  Allen, 
586. 


CHAPTER  IX. 

THE  buyer's  duties — ACCEPTANCE,   PAYMENT  AND 

TENDER. 

Sec.  1104.  WHAT  ARE  THE  BUYER'S  DU- 
TIES?— The  vendor  having  done  his  duty,  the  vendee 
must  do  his,  and  this  consists  of  two  things:  1.  To  ac- 
cept the  thing  purchased;  2.  To  pay  or  tender  the 
price. 

In  ordinary  sale,  there  being  no  stipulations  to  the 
contrary,  the  vendor,  to  maintain  his  action  against  the 
vendee,  needs  only  to  aver  a  readiness  and  willingness 
to  deliver  on  the  payment  of  the  price.  He  need  not 
show  that  the  vendee  accepted,  for  the  law  presumes 
that  the  vendee  must  accept.* 

If  the  vendee  makes  a  default  in  taking  away  the 
goods  within  a  reasonable  time  from  the  place  of  sale, 
he  thereby  becomes  liable  to  the  vendor  for  warehouse 
charges,  storage,  or  expenses  growing  out  of  the  cus- 
tody of  the  goods,  and  if  the  vendor  is  prejudiced  by 
the  delay,  the  vendee  would  be  liable  to  an  action  for 
damages.!  The  vendor  would  have  no  right  to  treat 
the  contract  as  rescinded  on  account  of  the  mere  delay 
of  the  vendee  to  take  away  the  goods,  unless  he  had 
given  the  vendee  notice  that  he  must  take  them  away. 


♦Cutter  V.  Powell,  2  Smith's  L.  Cas.  1 ;   Nichols  v.  Morse,  100 
Mass.  523;   62  N.  Y.  272;   20  Orcg.  172;   6  Wash.  299. 
fGreuves  v.  vXslilin,  3  Camp.  426;  30  Vt.  633;  60  111.  71. 
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The  question  of  reasonable  time  here  is  one  for  the 
jury  under  all  the  facts  of  the  case.* 

Sec.  1105.  ACCEPTANCE.— Delivery  and  ac- 
ceptance are  concurrent  conditions.  The  vendee's  duty 
to  accept  depends  altogether  on  the  sufficiency  of  the 
vendor's  delivery.  The  delivery  must  conform  to  the 
contract  in  every  particular,  and  then  the  duty  to  accept 
arises.  The  buyer  has  also  the  right  to  inspect  the  goods 
and  reject  them  within  a  reasonable  time  after  receipt 
if  they  do  not  answer  the  description.!  But  the  buyer 
cannot  insist  upon  doing  something  with  the  goods  not 
contemplated  by  the  contract  before  accepting. 

The  buyer  having  had  a  full  and  fair  opportunity  to 
examine  the  goods,  by  accepting  them,  waives  his  right 
to  object  to  them  as  to  any  visible  defects  and  imperfec- 
tions, whether  discovered  or  not,  in  the  absence  of  a 
warranty  intended  to  survive  such  acceptance.  ( Studer 
V.  Bleistein,  115  N.  Y.  317.) 

The  buyer  is  not  bound  to  pay  for  goods  by  merely 
receiving  them,  but  when  he  finds  that  the  goods  are 
not  according  to  the  contract,  it  is  his  duty,  within  a 
reasonable  time,  to  notify  the  vendor  of  that  fact,  or  he 
may  be  considered  as  accepting.!  The  notice  to  the 
vendor  need  not  designate  the  defects  in  the  goods,  espe- 


*Buddle  V.  Green,  3  H.  &  N.  906. 

fCharles  v.  Carter,  96  Tenn.  607 ;  Edwin  v.  Harris,  87  Ga. 
333;  Pierson  v.  Crooks,  115  N.  Y.  539. 

tHudson  V.  Germain  Fruit  Co.,  95  Ala.  621 ;  115  N.  Y.  317; 
79  111.  131;  108  N.  Y.  232;  103  Mich.  403;  86  Wis.  441;  89 
la.  506;  91  Ky.  373. 
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cially  if  the  defects  are  known  to  the  seller.*  The  notice 
may  be  waived  by  the  vendor,  and  where  it  is  stipu- 
lated that  the  notice  of  defects  shall  be  given  in  writing 
this  may  be  waived  so  as  to  make  oral  notice  sufficient.! 
If  the  goods  are  retained  and  put  to  any  use  inconsistent 
with  the  vendor's  ownership  it  will  be  considered  as  an 
acceptance  by  the  buyer.? 

Sec.  1106.  THE  BUYER'S  DUTY  TO  PAY 
OR  TENDER  PAYMENT.— It  is  the  buyer's  duty, 
a  proper  delivery  having  been  made  or  tendered,  not 
only  to  accept  but  to  pay.  Payment,  or  its  equivalent, 
may  be  made  in  either  of  three  ways:  1.  In  cash;  2. 
In  notes  or  bills  of  exchange;  3.  By  credit  agreed  upon. 
This  last  is  not  properly  a  payment,  but  rather  exempts 
the  buyer  from  making  payment  at  the  time  of  accept- 
ance. 

Wlien  nothing  is  said  about  the  payment,  absolute 
payment  in  cash  is  required.  Therefore  an  action  lies 
at  once  against  the  buyer  for  the  price,  and  this  is  so 
whether  he  has  taken  away  the  goods  or  not.§  If  under 
the  contract  of  sale  no  place  of  payment  is  provided  for, 
pa\Tnent  may  be  made  at  any  place  the  parties  meet; 
but  the  buyer  is  bound  to  find  the  vendor  and  make  the 


•White  Bronze  Co.  v.  Gilletc,  88  Mich.  231. 

fSuit  V.  Honnell,  33  Wis.  180;  Mfg.  Co.  v.  Fcary,  40  Neb. 
22f>;  Mfg.  Co.  V.  Hanson,  3  No.  Dak.  81 ;  Kingman  v.  Watson, 
97  Wis.  r,<)G. 

IHrowri  V.  Foster,  108  N.  Y.  387;  97  Wis.  596. 

§Hcnj.  Sales,  Sec.  706,  708;  Belirends  v.  Beyschlag,  50  Neh. 
30 1,  IJ.uik  V.  Cannon,  46  Minn.  95;  21  Minn.  15;  Sweet  v. 
Tilus,  67  B.irh.  327;  65  N.  Y.  565;  20  N.  J.  Eq.  39. 
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payment,  if  the  vendor  is  within  the  State.  It  seems, 
however,  that  the  vendee  need  not  seek  him  outside  of 
the  State.* 

By  "cash"  is  meant  legal  tender  of  the  country  in 
which  the  payment  is  to  be  made.  But  if  the  parties 
have  contracted  as  to  the  kind  of  monej''  in  which  pay- 
ment is  to  be  made,  this  wall  control ;  so  where  the  con- 
tract is  "payable  in  gold,"  nothing  but  gold  can  be  made 
a  valid  payment  of  the  debt.  A  special  judgment  is 
rendered  in  a  suit  on  such  a  contract,  "to  be  paid  in 
gold."t 

If  the  buyer  makes  the  payment  in  the  mode  re- 
quested by  the  vendor,  as  where  the  vendor  requests 
it  to  be  sent  by  post,  the  vendee  will  be  discharged 
though  the  money  never  reaches  the  vendor.t  In  the 
absence  of  a  request  upon  the  part  of  the  vendor,  a  pay- 
ment made  by  post  is  at  the  risk  of  the  buj^er  or  sender.  § 

So  the  pajanent  may  be  made  in  any  w-ay  the  par- 
ties agree,  as  by  the  buyer  and  seller  agreeing  that  the 
buyer  shall  give  the  vendor  credit  on  an  account  due 
from  the  vendor  to  the  vendee,  and  the  transaction  then 
operates  as  if  on  a  cash  basis,  the  one  paying  so  much 


*21  Minn.  15;  65  N.  Y.  565. 

fCurrier  v.  Davis,  111  Mass.  480;  105  Mass.  334;  Bronson 
V.  Rhodes,  7  Wall.  229;  110  U.  S.  421.  As  to  meaning  of 
legal  tender  see  former  numbers  of  this  series,  Vols.  2  and  4. 

tHawkins  v.  Rutt,  Peake,  186,  248;  Eyles  v.  Ellis,  4  Bing. 
112;  84  N.  Y.  63;  99  Mass.  596. 

§Gordon  v.  Strange,  1  Ex.  477 ;  78  Mass.  348 ;  69  Pa.  St.  156. 
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cash,  and  the  other  crediting  so  much  cash  on  the  oth- 
er's account.* 

Sec.  1107.  SA:ME  SUBJECT— TENDER.— 
When  there  is  no  special  mode  of  payment  agreed  upon, 
it  becomes  the  buyer's  duty  to  make  actual  payment  in 
cash,  or  a  tender  of  payment,  which  if  properly  made 
is  as  sufficient  as  payment  as  to  his  duty  to  perform. 

Where  a  tender  of  payment  is  made  by  the  buyer  and 
refused  by  the  seller  the  question  arises  as  to  its  suffi- 
ciency. It  is  only  valid  when  the  buyer  produces  and 
offers  to  the  vendor  an  amount  of  money  equal  to  the 
price  of  the  goods.  But  such  a  tender  may  be  waived,  as 
well  as  payment.  If  the  buyer  tenders  a  check  in  pay- 
ment, the  vendor  is  not  bound  to  accept  it;  but  if  a 
check  is  tendered  in  payment  and  it  is  refused,  not  be- 
cause it  is  a  check,  but  because  the  vendor  waives  or 
refuses  to  accept  payment,  it  is  a  waiver  of  a  valid  ten- 
der. As  a  rule  the  creditor  should  be  allowed  to  see 
and  count  the  money.  The  courts  are  less  rigorous  in 
inferring  a  waiver  of  tender  or  payment,  where  there 
is  something  ^^roduced  at  the  time  of  the  offer  to  pay, 
than  where  no  money  is  produced.  It  appears  that  a 
tender  of  more  than  is  due,  is  in  some  cases  held  a  good 
tender,  as  the  creditor  should  take  what  he  is  entitled 
to,  or  could  take  the  whole  amount.  But  the  tender  of 
a  larger  sum  than  is  due,  with  the  demand  for  change, 
is  not  a  valid  tender.  So  the  tender  must  be  uncondi- 
tional, Mnd   fVee  from  any  reservation  or  condition  to 

*Livin^.storu>  v.  Whltiiifif,  15  Q.  B.  722;  Ashby  v.  James,  11 
M.  &  W.  r>42;  15  AI.  &  W.  CH3. 
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which  the  creditor  might  rightfully  object,  thus  the 
buyer  would  have  no  right  to  demand,  as  a  condition 
attached  to  the  tender,  a  receipt  in  full  of  his  account, 
or  for  the  price.* 

Sec.  1108.  PAYMENT  BY  PROMISSORY 
NOTE  OR  BILL. — A  payment  by  promissory  note  is 
understood  generally  to  be  a  conditional  payment.  The 
vendor's  right  to  the  price  revives  on  non-payment  of 
the  note.  A  payment  by  check  is  usually  regarded  as  a 
prima  facie  cash  payment  if  the  check  is  accepted.  If, 
however,  the  check  is  dishonored,  the  vendor  may  re- 
sort to  his  original  claim.  But  if  the  check  is  not  pre- 
sented within  a  reasonable  time  after  the  vendor  takes 
it  in  payment,  and  a  loss  results,  the  vendor  must  stand 
the  loss.f 


*See  this  subject  under  Contracts,  in  Vol.  4  of  this  series; 
Benj.  Sales,  Sees.  712-728;  Isherwood  v.  Whitmore,  11  M.  & 
W.  347;  Polglass  v.  Oliver,  2  Cr.  &  J.  15;  Bevans  v.  Rees,  5 
M.  &  W.  306;  Dixon  v.  Clarke,  5  C.  B.  365;  Bowen  v.  Owen, 
11  Q.  B.  130;  Cole  v.  Blake,  1  Peake,  238.  By  statute  in 
England,  it  is  provided  that  the  buyer  may  tender  a  blank  receipt 
with  the  stamp  required  by  law,  and  the  creditor  is  bound  to 
fill  it  up  when  the  payment  is  tendered.  16  &  17  Vict.  c.  59s3,  4. 
The  effect  of  the  tender  in  England  is  that  it  is  a  bar  to  the 
action  for  the  amount,  and  not  merely  a  bar  to  damages.  James 
V.  Vane,  2  E.  &  E.  883,  but  the  money  previously  tendered  must 
be  brought  into  court,  that  is,  continue  to  be  tendered.  See  also, 
5  N.  H.  440;  67  Miss.  133;  49  Ind.  269;  51  Tex.  98;  90  Ala. 
302;  82  Me.  185;  5  Pick.  105;  39  N.  J.  L.  413;  119  N.  Y. 
561 ;  110  Ala.  322;  35  Conn.  557. 

fBroughton  v.  Silloway,  114  Mass.  71 ;  Hodgson  v,  Barrett, 
33  Ohio  St.  63 ;  Thompson  v.  Bank,  82  N.  Y.  1 ;  Mordis  v. 
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In  most  States  payment  by  promissory  note  amomits 
to  nothing  more  than  a  credit  extension.  Thus  if  the 
vendor  takes  a  note  for  ninety  days,  he  has  no  right  to 
resort  to  his  original  claim  until  the  time  for  the  pay- 
ment of  the  note  has  elapsed.*  But  the  note  or  bill 
is  regarded  as  prima  facie  evidence  of  pajTnent  to  the 
extent  that  when  the  vendor  seeks  to  assert  his  origi- 
nal claim  he  must  account  for  the  note,  and  offer  to 
return  it.f  In  a  few  States  a  promissory  note  so  given 
is  regarded  as  prima  facie  payment  in  and  of  itself,  and 
in  these  States  if  there  is  no  fraud  involved,  the  vendor 
who  has  taken  a  promissory  note  in  payment  cannot  re- 
turn to  the  original  contract  and  sue  upon  it.t 

Where  a  note  of  a  third  j^erson  is  given  by  the  buyer 
in  payment,  unless  there  is  positive  proof  that  such  note 
was  to  be  received  in  final  payment,  it  is  considered 
merely  conditional  security,  and  only  operates  as  an 


Kenned}',  23  Kan.  4-08.  If  the  parties  so  agree  or  intend,  the 
clieok  may  be  absolute  payment.  Blair  v.  Wilson,  28  Gratt. 
165;  24  Wis.  607. 

♦Archibald  v.  Argall,  53  III.  307 ;  93  111.  357 ;  124  Mass.  366 ; 
43  X.  Y.  171  ;  33  Ohio.  St.  63;  29  Pa.  St.  448;  36  Wis.  149; 
9  S.  C.  70 ;  37  la.  244. 

tWalsh  V.  Lennon,  98  111.  27;  Foster  v.  Hill,  36  N.  H.  526; 
Hughes  V.  Israel,  73  Mo.  538;  League  v.  Waring,  85  Pa. 
St.  245. 

:i:D()(lge  V.  Emerson,  131  Mass.  467;  Bunker  v.  Barron,  79 
Me.  62;  46  Vt.  458;  Kurtsinger  v.  Brown,  72  Ind.  466;  Hunt 
V.  Bovd,  2  La.  109.  The  prima  facie  presumption  that  the  note 
was  taken  in  payment  may  be  easily  rebutted,  and  then  the  suit 
may  he  brought  on  the  sale  contract. 
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extension  of  credit  until  the  note  is  due.*  This  is  the 
general  rule,  but  a  few  States  hold  that  such  a  pay- 
ment is  prima  facie  payment,  until  the  inference  is  de- 
feated by  something  going  to  show  that  this  was  not 
the  intention  of  the  parties.!  If  the  note  given  proves 
worthless  it  seems  that  the  creditor  can  dis-affirm  the 
sale,  surrender  the  note,  and  sue  upon  the  original  debt, 
the  worthless  note  not  constituting  a  consideration  for 
the  sale. I  In  New  York  it  is  held  that  the  creditor 
can  sue  upon  the  original  claim  though  he  has  accepted 
the  note,  on  the  ground  of  mistake  of  fact,  the  mis- 
take arising  from  the  worthlessness  of  the  note,  each 
believing  it  to  have  been  of  value  and  constituting  a  con- 
sideration. § 

Payment  of  a  debt  may  be  presumed  after  the  lapse 
of  twenty  years  from  the  time  it  became  due  and  pay- 
able; but  at  common  law  this  presumption  may  be  re- 
butted by  showing  that  the  debtor  was  unable  to  pay, 
that  he  was  absent  from  the  State,  or  insane,  and  the 
like.1I 


*  Johnson  v.  Weed,  9  Johns.  310;  Holmes  v.  Briggs,  131  Pa. 
St.  233;  otherwise  if  the  note  is  agreed  to  be  taken  as  a  final 
payment,  which  is  a  question  for  the  jury.  See,  Wise  v.  Chase, 
44  N.  Y.  337 ;  Sebastian  May  Co.  v.  Codd,  77  Md.  293. 

fEly  V.  James,  123  Mass.  127 ;  67  Ind.  67. 

$Little  V.  American  Co.,  67  Ind.  67 ;  74  Me.  553 ;  8  Cal.  501 ; 
36  N.  Y.  520;  Hartshorn  v.  Hartshorn,  67  N.  H.  163. 

§Benedict  v.  Field,  16  N.  Y.  595;  43  N.  Y.  157. 

llBentley's  Appeal,  99  Pa.  St.  500;  Andrews  v.  Sparhawk, 
13  Pick.  393;  Daggett  v.  Tallman,  8  Conn.  168;  Reed  v.  Reed, 
46  Pa.  St.  239;  Bissell  v.  Jaudon,  16  Ohio  St.  499. 


CHAPTER  X. 

AVOIDANCE  OF  THE  CONTRACT. 

Sec.  1109.  MISTAKE  AND  FAILURE  OF 
CONSIDERATION.— One  who  has  given  apparent 
assent  to  a  contract  of  sale,  if  the  assent  was  founded 
on  a  mistake  of  a  material  fact,  not  of  law,  such  as 
the  subject-matter  of  the  sale,  the  price,  or  in  some 
cases  the  identity  of  the  other  contracting  party,  will 
not  be  bound  thereby,  as  the  contract  has  not  come 
into  existence  for  the  want  of  valid  assent.*  Thus  it 
is  stated  by  C.  J.  Bigelow  that,  "Where  parties  to  the 
contract  of  sale  agree  to  sell  and  purchase  a  certain 
kind  or  description  of  property,  not  yet  ascertained  or 
distinguished  or  set  apart,  and  subsequently  a  delivery 
is  made,  by  mistake,  of  articles  different  in  their  nature 
or  quality  from  those  agreed  to  be  sold,  no  title  passes 
by  such  delivery."!  So  where  there  has  been  a  common 
mistake  as  to  some  essential  fact  forming  an  inducement 
to  the  sale,  that  is,  if  the  circumstances  justify  the  in- 
ference that  no  contract  would  have  been  made  if  the 
whole  trutli  had  been  known  to  the  ])arties,  the  sale  is 
v()i{Ial)lc.  And  if  either  party  has  performed  his  part 
(luring  the  continuance  of  the  mistake  he  may  set  aside 
the  sale  on  discovering  the  truth  on  the  gromid  of  fail- 

*Hcn.i.  Sulcs,  Soc.  414;  Strickland  v.  Turner,  7  Ex.  J208. 
tin  9  Allen  492. 
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ure  of  consideration.  But  if  he  cannot  set  aside  the  con- 
tract and  leave  the  parties  in  statu  quo,  he  must  go  for- 
ward with  the  contract  and  resort  to  his  action  for  dam- 
ages against  the  other  party.* 

There  are  cases  where  the  contract  has  been  carried 
into  effect  during  the  continuance  of  the  mistake,  and 
where  the  party  in  error  is  no  longer  passively  declining 
to  execute  the  contract,  but  is  actively  seeking  to  set  it 
aside  by  reason  of  the  mistake.  It  is  said  that  when  the 
mistake  is  of  one  party  only,  and  unknown  to  the  other, 
the  party  laboring  under  the  mistake  must  bear  the  con- 
sequences. That  is,  if  a  man  buys  goods  which  he  be- 
lieves to  be  of  a  certain  kind  and  the  seller  does  not 
know  that  he  believes  the  goods  to  be  of  that  particu- 
lar kind,  the  buyer  must  bear  the  results  of  his  own  er- 
ror. Where  the  error  of  the  one  is  known  to  the  other 
contracting  party  it  resolves  itself  into  a  question  of 
fraud,  t 

Where  there  is  a  failure  of  consideration,  as  where 
an  article  is  bargained  to  be  sold;   and  does  not  exist, 

*Hunt  V.  Silk,  5  East.  499 ;  Kimball  v.  Cunningham,  4  Mass. 
502 ;  Thayer  v.  Turner,  8  Met.  550 ;  Cook  v.  Oilman,  34  N.  H. 
560 ;  79  Ind.  380.  See,  Boulton  v.  Jones,  2  H.  &  N.  564,  and 
Ice  Company  v.  Potter,  123  Mass.  28,  in  which  mistake  of  iden- 
tity of  party  avoided  the  contract. 

fDoe  V.  Oliver,  2  Smith's  Leading  Cas.  803 ;  Freeman  v. 
Cooke,  2  Ex.  654;  Kennedy  v.  Panama  Mail  Co.  L.  R.  2  Q.  B. 
580.  It  is  a  general  rule  of  law  that,  whatever  a  man's  real 
intention  may  be,  if  he  manifests  an  Intention  to  another  party, 
so  as  to  Induct  that  other  party  to  act  upon  it,  he  will  be 
estopped  from  denying  that  the  Intention  as  manifested  was 
his  real  Intention. 
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or  is  of  a  different  kind,  the  buyer  may  recover  the 
price  paid  to  the  seller.  But  to  do  so  he  must  tender 
back  the  article  he  received  if  it  was  of  any  value.  So 
where  the  failure  of  consideration  is  partial  the  buyer 
may  rescind  the  contract,  if  it  is  entire,  and  he  has  not 
accepted  part.* 

But  in  an  entire  sale,  the  failure  of  consideration  as 
to  part,  the  rest  being  received  and  enjoyed,  will  not 
authorize  a  partial  rescission  and  a  recovery  of  what 
has  been  paid.  Otherwise  if  the  articles  purchased  are 
distinct  and  separate,  and  the  sale  is  not  entire.f 

Where  the  buyer  gets  substantially  the  thing  which 
he  contracted  for,  though  the  article  is  absolutely  worth- 
less, he  cannot  complain,  since  he  has  received  what  he 
bargained  for,  and  there  is  no  failure  of  consideration.! 

Sec.  1110.  FRAUD  AS  AVOIDING  THE 
CONTRACT. — It  is  a  general  rule  that  fraud  renders 
all  contracts  voidable  ab  initio,  both  at  law  and  in  equity. 
Fraud  cannot  be  accurately  defined.  It  has  been  said 
that  every  kind  of  artifice  employed  by  one  person  for 
the  purpose  of  deceiving  another  is  fraud.  §     The  Civil 


*Fay  V.  Oliver,  20  Vt.  118;  Vance  v.  Schroyer,  79  Ind.  380; 
if  till-  article  is  of  no  value,  or  lias  been  consumed  in  testing 
as  allowed  by  the  contract  return  is  unnecessary.  Brewster  v. 
Burnett,  125  INIass.  68;  a  purchase  of  counterfeit  bonds,  and 
Quano  Co.  v.  Mullen,  66  Ala.  582,  a  sale  of  fertilizer.  See,  90 
Ind,  48;  and  .")()  ('.  M.  6G7,  as  to  partial  failure  of  consideration. 

triark  V.  Baker,  5  Met.  452;  Mansfield  v.  Trio<rs,  113  Mass. 
350;  121   Mass.  91  ;  Herzofr  v.  I'urdy,  119  Cal.  99. 

JLamert  v.  Heath,  15  M.  &  W.  487;  L.  R.  10  Q.  B.  491. 

§Benj.  Sales,  Sec.  428. 
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Code  of  France,  without  giving  a  definition,  provides 
in  Art.  1116:  "Fraud  is  a  ground  for  voiding  a  con- 
tract when  the  devices  {les  jnanoeuvres)  practiced  by 
one  of  the  parties  are  such  as  to  make  it  evident  that 
without  these  devices  the  other  party  would  not  have 
contracted." 

Though  difficult  to  define,  the  elements  of  fraud  may 
be  designated,  and  these  are,  according  to  Mr.  Benja- 
min; 1.  To  constitute  fraud  it  is  essential  that  the 
means  should  be  successful  in  deceiving.  2.  To  be 
fraudulent,  representations  must  be  material;  that  is, 
the  fraudulent  representation  must  go  to  some  essential 
part  of  the  contract,  but  the  fraud  need  not  be  the  sole 
inducement  to  the  contract.  3.  There  can  be  no  fraud 
without  dishonest  intention  in  fact;  that  is,  though  the 
representations  by  the  one  party  to  the  other  are  un- 
true, yet  if  made  honestly  and  on  reasonable  grounds, 
they  are  not  grounds  for  avoiding  the  contract  as  ob- 
tained by  fraud.  Though  this  rule  is  controverted  in 
some  cases.*  4.  There  must  be  damage  to  the  party 
deceived  as  a  result  of  the  false  representation,  before 
a  right  of  action  arises.  Or,  as  it  has  been  said,  "Fraud, 
without  damage,  or  damage  without  fraud,  gives  no 
cause  of  action."t 

The  mistaken  belief  as  to  facts  may  be  created  by 
active  means,  as  by  fraudulent  concealment  or  knowing- 
ly false  representations;  or,  passively,  by  mere  silence 


*i 


^Benj.  Sales,  Sec.  429;  Redgrave  v.  Hurd,  20  Ch.  D.  12. 
yPasley  v.  Freeman,  3  T.  R.  51 ;    Attwood  v.  Small,  6  CI. 
&  Fin.  443. 
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when  it  is  a  duty  to  speak.  But  it  is  only  where  a  party 
is  under  some  pledge  or  obligation  to  reveal  facts  to 
another,  that  mere  silence  will  be  deemed  deception.* 
The  particular  circumstances  of  the  case  must  deter- 
mine whether  the  silence  amounts  to  fraud  or  not. 
Where  the  article  is  open  to  the  inspection  of  the  pur- 
chaser, he  cannot  complain  if  the  defects  are  not  pointed 
out  to  him.  So  the  vendor  is  at  liberty  to  praise  his 
goods  in  order  to  enhance  their  value  if  he  abstains  from 
fraudulent  representations,  and  the  buyer  has  had  full 
and  fair  opportunity  to  inspect  the  goods.  If  the  buyer 
then  desires  further  protection  than  his  own  judgment 
he  must  require  a  warranty. 

The  fraud  may  be  perpetrated  on  the  vendor;  on 
the  vendee,  or  on  creditors.  And  further,  a  party  may 
become  liable  in  an  action  founded  on  to7't  for  fraud  or 
deceit  or  negligence  in  respect  to  a  contract,  by  a 
stranger,  or  any  one  who  may  be  injured  by  such  deceit 
or  negligence.  This  liability  being  limited  in  this,  that 
the  thu*d  person,  to  maintain  his  action,  must  show  that 
the  injury  came  by  acting  upon  defendant's  false  repre- 
sentation, made  with  the  direct  intent  that  he  should  act 
upon  it  and  in  the  manner  which  occasioned  the  injury. t 


*Bcnj.  Sales,  Sec,  430.  "The  rules  are  Caveat  emptor  and 
Simplex  comviendatio  non  ohligat" 

yLan^rrid^re  v.  Levy,  2  M.  &  W.  519,  4  M.  &  W.  337;  Barry 
V.  Croskey,  2  J.  &  II.  22.  In  the  last  case  tiic  limits  of  respon- 
sibility for  false  rcj)rescntation  were  stated  to  be:  "First. 
I'A'ory  mail  iiiusf  hv  hold  responsible  for  the  consequences  of  a 
false  representation  made  by  liim  to  another,  upon  which  that 
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Sec.  nil.  SAME  SUBJECT— FRAUD  ON 
THE  VENDOR.— Prior  to  1866  it  had  not  been  set- 
tled whether  the  property  passed  when  the  sale  was  in- 
duced by  fraud  on  the  vendor.  Then  it  was  decided 
in  England  that  a  distinction  should  be  made  between 
cases  where  the  fraud  had  resulted  in  transferring  the 
mere  possession  to  the  vendee,  or  whether  the  title  and 
possession  were  so  delivered,  in  the  former  case  no  title 
passed,  in  the  latter  case  it  did  pass  regardless  of  the 
fraud.*  So  now  generally,  whenever  goods  are  ob- 
tained from  their  owners  by  fraud,  the  contract  is  void- 
able at  the  election  of  the  vendor,  and  not  void  ab  initio,  f 

It  is  optional  with  the  vendor  to  affirm  and  enforce 
the  contract,  or  avoid  or  rescind  it.  If  he  sues  in  as- 
sumpsit for  the  price  of  the  goods,  with  full  knowledge 
of  the  fraud,  he  thereby  affirms  the  contract ;  if  he  sues 
in  trover  or  replevin  for  the  goods,  he  thereby  disaf- 
firms the  contract.!     In  the  meantime,  and  until  he 


other  acts,  and,  so  acting,  is  injured  or  damnified.  Secondly. 
Every  man  must  be  held  responsible  for  the  consequences  of  a 
false  representation  made  by  him  to  another,  upon  wliich  a 
third  person  acts,  and,  so  acting,  is  injured  or  damnified,  pro- 
vided it  appear  that  such  false  representation  was  made  with 
the  intent  that  it  should  be  acted  upon  by  such  third  person  in 
the  mannei  that  occasions  the  injury  or  loss.  Thirdly.  The 
injury  must  be  the  immediate  and  not  the  remote  consequence 
of  the  representation  thus  made." 

*Stevonson  v.  Newnham,  13  C.  B.  285 ;  Pease  v.  Gloahec,  L. 
R.  1  P.  C.  219. 

t38  Me.  561 ;  91  Bl.  605. 

IRaphael  v.  Reinstein,  154  Mass.  178;  177  Mass.  23;  38 
Me.  561 ;  Kimball  v.  Cunningham,  4  Mass.  505 ;  Joslin  v.  Cowee, 
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elects,  if  the  vendee  transfers  the  goods  to  an  innocent 
purchaser  for  a  valuable  consideration,  the  rights  of  the 
vendor  will  be  subordmate  to  the  rights  of  the  innocent 
third  person.  Except  where  the  vendor  has  not  in- 
tended to  i^art  with  the  title,  but  only  with  the  posses- 
sion, in  such  cases  the  innocent  purchaser  gets  no  title, 
for  the  fraudulent  vendee  had  none  to  give ;  and  in  some 
States  the  rule  is  stated  that  the  title  taken  by  an  inno- 
cent purchaser  from  a  fraudulent  vendee  depends  upon 
whether  the  fraud  went  only  to  the  motive  or  induce- 
ment of  the  sale,  or  to  the  origin  and  foundation  of  the 
contract,  in  the  former  case  the  innocent  purchaser 
would  take  title,  in  the  latter  he  would  not.* 

When  the  vendor  rescinds  the  contract  he  must  re- 
turn anything  of  value  received  from  the  vendee.  (4 
Mass.  502;  48  Neb.  124;  18  N.  H.  397.)  If  part  of 
the  goods  have  been  sold  by  the  fraudulent  vendee,  the 
purchaser  may  retain  the  part  payment  made,  and  re- 
scind ;  and  so  where  the  vendee  has  damaged  the  goods 
to  a  greater  amount  than  the  payment.  (23  N.  Y.  264; 
84  Fed.  Rep.  293;  47  Neb.  228.) 

In  an  action  concerning  the  title  to  the  goods,  when 


52  N.  Y.  90.  Having  affirmed  the  contract  tlic  vendor  cannot 
avoid;  and  having  duly  avoided,  he  cannot  affirm.  Pence  v. 
I>anfrdon,  99  U.  S.  582;  87  N.  Y.  166.  The  fraud  does  not 
sliurten  tlie  time  of  payment  where  credit  has  been  given.  93 
111.  265. 

•UodlifF  v.  Dallinger,  141  Mass.  1;  135  Mass.  283;  Easter 
v.  All.n,  8  Allin  7;  Devoc  v.  Brandt,  53  N.  Y.  462;  Iron  Co. 
V.  Bank,  101  Midi.  146;  Neff  v.  Landis,  110  Pa.  St.  204; 
Schcucr  V.  r,r)itt(r,  10'^  Ala.  313;  49  111.  458;  49"  Wis.  316. 
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the  vendor  has  made  out  a  prima  facie  case  of  fraud 
against  the  vendee,  the  third  person  claiming  title  under 
the  vendee  has  the  affirmative — that  is  to  say,  he  must 
show  satisfactorily  to  the  jury  that  he  is  a  bona  fide 
purchaser,  which  involves;  1.  That  he  had  no  notice  of 
the  fraud  perpetrated  upon  the  vendor;  2.  That  he 
paid  a  valuable  consideration ;  3.  That  the  valuable  con- 
sideration was  something  paid  at  the  time,  that  is,  a 
present  payment,  and  not  a  payment  by  the  cancella- 
tion of  a  previous  debt.  (90  Mass.  10;  2  Head  669; 
Peterson  v.  Steiner,  108  Ala.  629.) 

The  two  main  grounds  of  fraud  which  justify  the 
vendor  in  rescinding  a  sale  and  reclaiming  his  goods, 
are — 

1.  Where  the  buyer  has  made  fraudulent  represen- 
tations to  the  vendor  as  to  his  solvency  or  means  of  pay- 
ment. A  fraudulent  misstatement  of  a  material  fact  in 
this  regard  renders  the  contract  voidable.  Thus  false 
statements  as  to  the  nature  of  his  business,  the  property 
he  owns,  the  volume  of  business  he  does,  and  as  to  in- 
cumbrances thereon,  are  all  of  this  class.* 

2.  Where  the  vendee  purchases  the  goods  with  the 
preconceived  design  of  not  paying  for  them.  This  also, 
as  a  general  rule,  avoids  the  sale.f 

*Van  Neste  v.  Conover,  20  Barb.  547;  Reid  v.  Cowduroy, 
79  la.  169;  18  Am.  St.  Rep.  359;  Gregory  v.  Schoenell,  55 
Ind.  101. 

fStewart  v.  Emerson,  52  N.  H.  301,  a  leading  case;  Brower 
V.  Goodjer,  88  Ind.  572;  Farwell  v.  Hanchett,  120  111.  573; 
166  Mass.  57;  67  Mich.  410;  93  N.  C.  31;  46  Mo.  181;  93 
U.  S.  631.    Contra,  Smith  v.  Smith,  21  Pa.  St.  367;  156  Pa.  St. 


148  PERSONAL    PROPERTY. 

Sec.  1112.  SAME  SUBJECT— FRAUD  ON 
THE  BUYER.— The  buyer  may  refuse  to  take  the 
goods  in  case  he  is  defrauded  by  the  contract,  if  he  dis- 
covers the  fraud  before  delivery;  or  he  may  return  them 
after  delivery  on  discovering  the  fraud.  If  he  has  paid 
the  price  he  may  recover  it  back  on  offering  to  return  the 
ffoods  in  the  same  state  in  which  he  received  them.* 

If  either  party  has  a  right  to  rescind,  he  must  rescind 
all  the  contract.  (22  Pick.  457.)  The  ability  to  re- 
store the  thing  purchased  unchanged  in  condition,  is  in- 
dispensable to  the  right  to  rescind,  so  that  if  the  buyer 
has  innocently  changed  that  condition  while  ignorant  of 
the  fraud  he  cannot  rescmd,  but  must  resort  to  some 
other  remedy.     (10  H.  L.  421.)     So  the  contract  is  only 

591.  The  fact  that  the  party  buys  more  than  he  usually  does; 
or  as  soon  as  he  gets  possession  of  the  goods  mortgages  them; 
or  is  insolvent,  are  all  important  in  determining  whether  the 
party  had  the  intention  not  to  pajj  for  the  goods,  and  go  to 
the  jury.  It  is  not  enough  to  make  out  the  intent  that  the 
party  was  not  able  to  pay  for  them  when  they  were  bought, 
the  jury  must  find  that  he  did  not  intend  to  pa3\  If  the  party 
intends  to  pay  and  believes  that  he  will  be  able  to  do  so,  the 
fact  that  he  is  mistaken  will  not  make  him  guilty  of  fraud. 
Diggs  V.  Denny,  86  Md.  116;  33  Cal.  620;  115  Ind.  513;  101 
Mich.  1.    See,  Talcott  v.  Henderson,  31  Ohio  St.  162. 

So  a  combination  of  buyers  or  bidders  at  an  auction  to  pre- 
vent competition  would  justify  the  vendor  in  rescinding  a  sale. 
(Jackson  v.  Mortcr,  82  Pa.  St.  291 ;  Gardiner  v.  Morse,  25  Me. 
140.)  Otherwise  if  the  combination  is  simply  to  have  one  buy 
for  all  and  then  divide  the  purchases  (Kearney  v.  Taylor,  15 
How.  521). 

*2  Ex.  538 ;  Page  v.  Parker,  43  N.  H.  369 ;  Martin  v.  Jordan, 
60  Me.  531  ;  Ins.  Co.  v.  rninc,  134  Mass.  56. 
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voidable,  and  not  void.  If  the  buyer  by  any  act  has 
treated  the  goods  as  his  own,  after  discovering  the  fraud 
his  election  will  be  determined,  and  he  cannot  then  re- 
turn the  property.  (50  la.  325.)  The  same  result 
may  come  about  by  delay,  for  if  the  buyer  does  not  re- 
scind promptly,  and  the  vendor's  position  has  been  al- 
tered, the  right  to  rescind  is  lost,  and  the  buyer  must 
resort  to  other  remedies.* 

As  to  what  constitutes  such  a  fraud  on  the  buyer  as 
will  authorize  him  to  rescind,  the  early  cases  in  England 
were  in  conflict,  but  in  1845,  the  Exchequer  Chamber 
stated  the  true  principle  to  be,  that  representations 
false  in  fact  give  no  right  of  action  if  innocently  made 
by  a  party  who  believes  the  truth  of  what  he  asserts; 
and,  in  order  to  constitute  fraud,  there  must  be  a  false 
representation  knowingly  made,  that  is,  a  concurrence  of 
fraudulent  intent  and  false  representation.  And  a  false 
representation  is  knowingly  made,  when  a  party  for  a 
fraudulent  purpose  states  what  he  does  not  believe  to  be 
true,  even  though  he  may  have  no  knowledge  on  the  sub- 
ject.! 

It  is  unnecessary  to  prove  a  corrupt  motive,  this 
will  be  inferred  if  the  representation  is  untrue,  and  the 


*L.  R.  7  Ex.  26;  45  Vt.  336;  1  A.  &  E.  40. 

fOrmrod  v.  Huth,  14  M.  &  W.  651 ;  Evans  v.  Collins,  5  Q. 
B.  820;  Childers  v.  Wooler,  2  E.  &  E.  287;  JolifFe  v.  Baker, 
11  Q.  B.  Div.  255;  Stone  v.  Denny,  4  Met.  151;  Binneay's 
Appeal,  116  Pa.  St.  169;  Ins.  Co.  v.  Matthews,  102  Mass.  226; 
Kountz  V.  Kennedy,  147  N.  Y.  124;  Scroggin  v.  Wood,  87 
la.  497.  Contra,  Holcomb  v.  Noble,  69  Mich.  396,  where  it 
seems  actual  Intention  to  defraud  is  unnecessary. 
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party  making  it  knows  it  to  be  untrue,  and  it  is  intended 
that  the  other  party  shall  act  upon  it  by  reason  of  which 
damage  is  actually  sustained.* 

From  the  leading  cases  it  may  be  laid  down  that  in 
order  to  constitute  deceit  or  fraud,  the  following  things 
must  concur: 

1.  It  must  be  a  false  representation  of  a  material 
fact  on  the  part  of  the  vendor. 

2.  It  must  be  one  on  which  the  vendee  relies  in  whole 
or  in  part,  and  which  was  made  with  the  intention  that 
he  should  rely  upon  it. 

3.  It  must  be  one  which  deceives  the  vendee,  and 
through  which  he  suffers  damage. 

4.  And,  except  in  ^Michigan,  these  things  must  have 
been  done  with  a  fraudulent  intent,  that  is,  it  must  be 
false  to  the  knowledge  of  the  vendor,  or  made  reckless- 
ly, without  reasonable  grounds  for  believing  it  true,  or 
under  circumstances  which  show  that  he  was  indifferent 
whether  it  was  true  or  false. t 

All  these  things  concurring  the  contract  is  voidable 
at  the  option  of  the  vendee  or  vendor,  whichever  is  im- 
posed upon,  if  he  has  done  nothing  which  expressly  or 
impliedly  affirms  the  contract.  No  notice  of  rescission 
is  necessary  before  bringing  an  action  for  the  goods, 


♦1 


•Foster  v.  Charles,  6  Ring.  396;  Polhill  v.  Walter,  3  R.  & 
Ad.  122;  Stewart  v.  Stearns,  63  N.  H.  105;  O'Donnell  v. 
Clinton,  145  Mass.  462;  Zinc  Co.  v.  Hamford,  150  U.  S.  665; 
90  Pa.  St.  359. 

f Smith  V.  Chadwick,  9  App.  Cas.  187;  Dcrry  v.  Peek,  14 
App.  Cas.* 337;  Salisbury  v.  Howe,  87  N.  Y.  129;  McKown 
V.  I'urgason,  47  la.  637. 
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the  suit  operating  as  notice  of  intention  to  rescind.  No 
demand  is  necessary  if  the  possession  of  the  defendant 
is  tortious,  but  demand  should  be  made  if  the  posses- 
sion is  rightful.* 

The  vendee  may  keep  the  property,  and  when  sued 
for  the  price,  show  the  fraud  in  reduction  of  the  claim. 
So  he  may  keep  the  property  and  sue  in  tort  for  the 
fraud ;  or  bring  a  bill  in  equity  to  set  aside  the  sale.f 

False  statements  to  a  commercial  agency,  or  to  an- 
other merchant,  intended  to  be  communicated  to  the 
plaintiff,  and  on  which  he  relies,  will  constitute  a  fraud 
as  though  made  to  the  party  directly.  But  the  reliance 
on  such  statements  must  be  within  a  reasonable  time 
after  they  are  made,  and  the  statements  must  have  been 
made  within  a  reasonable  time  before  the  sale.J 

If  the  fraud  perpetrated  on  the  buyer  has  been  per- 
petrated by  an  agent  of  the  vendor  the  right  to  rescind 
is  the  same,  the  cases  holding  that  if  the  princij^al  is 
honest  and  the  agent  not,  or  the  principal  dishonest  but 
the  agent  not,  the  vendee  may  still  rescind,  return  the 
property  and  refuse  to  pay,  or  if  he  has  paid,  recover 


*L.  R.  7  Ex.  26;  125  U.  S.  250;  Strong  v.  Strong,  102 
N.  Y.  69;  Tarkington  v.  Purvis,  128  Ind.  182;  Parmlee  v. 
Adolph,  28  Ohio  St.  10;  110  Mich.  63;  66  N.  Y.  558;  70 
Conn.  125. 

fDogget  V.  Emerson,  3  Story  700 ;  Cheongwo  v.  Jones,  3 
Wash.  C.  C.  359 ;  Burnett  v.  Smith,  4  Gray  50.  But  he  cannot 
collect  twice  for  the  fraud. 

JMooney  v.  Davis,  75  Mich.  188;  Kelly  v.  Gould,  19  N.  Y. 
Supp.  349;  Bliss  v.  Sickles,  142  N.  Y.  647;  166  Pa.  St.  199. 
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the  price  from  the  principal.*  And  by  some  authorities 
the  buyer  can  sue  the  principal  for  the  deceit  of  the 
agent  ;t  but  others  hold  that  this  could  only  be  done  if 
the  principal,  knowing  of  the  agent's  fraud,  has  dis- 
tinctly affirmed  and  approved  it.i 

Since  a  sale  at  auction  is  on  the  principle  that  every- 
thing is  fair  and  open,  any  unfair  means  by  the  auc- 
tioneer to  enhance  the  bids,  as  by  announcing  false  bids, 
or  having  secret  signals  with  persons  as  to  bids,  by  which 
the  buyer  is  deceived,  will  justify  the  avoiding  of  the 
sale.§ 

Sec.  1113.  SAME  SUBJECT— FRAUDS  ON 
CREDITORS.— Where  the  fraud  affects  creditors, 
the  vendor  and  vendee  are  still  bound  by  the  contract 
they  have  made;  the  property  passes,  the  vendee  is 
bound  to  pay  the  price  to  the  vendor,  and  is  liable  on 
his  note  for  the  price.!!  The  objection  to  the  sale  must 
be  raised  by  creditors  or  purchasers  of  the  vendor. 

As  to  what  constitutes  a  fraud  on  creditors,  it  may 
be  stated  that,  ordinarily  unless  both  parties  share  in 
the  intent  to  delay,  hinder,  or  defraud  creditors,  there 


•Veazie  v.  Williams,  8  How.  134;  Jewett  v.  Carter,  132 
Mass.  335. 

■fFitzsimmons  v.  Joslin,  21  Vt.  139;  Durant  v.  Rodgers, 
87  111.  511 ;  47  N.  Y.  174;  101  Ind.  294. 

JKcnncdy  v.  McKay,  43  N.  J.  L.  288 ;  47  N.  J.  L.  469. 

i;8  How.  l.'il;    Coiiovir  v.  Walling,  15  N.  J.  Eq.  173. 

IfSprin^rcr  v,  Droscli,  32  Ind.  486;  Doiifrlass  v.  Dunlap,  10 
Ohio  162;  Ilan'cy  v.  Varncj,  98  Mass.  118;  Becbc  v.  Saultcr, 
87  111.  518;  Mahcr  v.  Swift,  14  Nev.  324;  Butler  v.  Moore,  73 
Me.  I.'')!  ;  66  Wis.  457. 
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is  no  fraud  that  will  entitle  creditors  to  object  to  the 
transfer  of  property.*  But  a  voluntary  conveyance 
with  intent  in  the  donor  to  defraud  creditors  is  void, 
though  the  donee  had  no  notice  or  knowledge  of  such 
intent;  while  if  the  conveyance  had  been  upon  consid- 
eration the  rule  would  be  different.!  So  while  a  volun- 
tary conveyance  or  gift  made  by  one  not  indebted  at  the 
time,  is  not  per  se  void  as  to  future  creditors,  it  may 
become  so  if  it  appears  that  the  grantor  was  actually 
indebted  beyond  his  probable  means  of  payment,  or 
that  he  had  formed  the  actual  intention  to  defraud  sub- 
sequent creditors.  The  existence  of  fraudulent  intent 
is  usually  a  question  for  the  jury,  the  burden  of  proof 
being  on  the  party  alleging  it,$  and  fraudulent  intent 
may  be  shown  to  exist  though  the  party  receiving  the 
property  paid  for  same,  payment  not  being  conclusive 
proof  that  the  sale  was  bona  fide,  though  undoubtedly 
very  strong  evidence  of  it.§ 

So  the  continued  possession,  use,  and  apparent  own- 
ership, of  the  vendor  after  an  absolute  sale  of  chat- 
tels is,  either:  1.  A  conclusive  badge  of  fraud  as  a  rule 
of  law,  such  that  no  evidence  of  good  faith,  pajinent  of 
consideration,  etc.,  can  change  it;  or,  2.  is  prima  facie 


*Sexton  V.  Anderson,  95  Mo.  373;  14  Mass.  245;  50  Mich. 
13;  124  Mass.  121 ;  69  la.  47;  66  Miss.  476. 

fWise  V.  Moore,  31  Ga.  149;  10  Allen  340;  66  N.  Y.  374; 
3  Johns.  Ch.  481. 

^Winchester  v.  Charter,  12  Allen  606 ;  7  Cow.  301 ;  94  Mo. 
621;  81  111.  260;  53  Ala.  197. 

§Wadsworth  v.  Williams,  100  Mass.  126;  103  N.  Y.  125; 
95  Mo.  373. 
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a  fraud  in  law,  and  unexplained  becomes  conclusive  as 
to  the  title,  but  with  explanation  may  become  a  question 
of  fact  for  the  jury,  subject  to  the  discretion  of  the 
court  to  set  aside  the  verdict  when  contrary  to  the  evi- 
dence *  But  the  matter  is  frequently  governed  by 
statute. 


*Claflin  V.  Rosenberg,  42  Mo.  448;  Garman  v.  Cooper,  72 
Pa.  St.  32;  53  Vt.  57;  2  Nev.  243,  and  others  hold  the  sale 
void;  but  many  States  formerly  holding  the  sale  void,  have 
by  statute  or  decision  concluded  that  continued  possession  in 
the  seller  is  only  prima  facie  evidence  of  fraud,  and  may  be 
rebutted.  Davis  v.  Turner,  4  Gratt.  422;  Warner  v.  Norton, 
20  How.  460;  21  Wis.  136;  66  Tex.  613;  21  S.  C.  385,  and 
many  others  hold  the  continued  possession  only  presumptive 
evidence  of  fraud  or  prima  facie,  and  may  be  rebutted  or 
explained. 


CHAPTER  XI. 

RIGHTS  OF  THE  VENDOR  ON  BREACH  OF  THE  CONTRACT. 

Sec.  1114.  PERSONAL  ACTIONS  AGAINST 
THE  BUYER,  WHERE  THE  PROPERTY 
HAS  NOT  PASSED.— When  there  is  a  breach  of  the 
contract  on  the  part  of  the  vendee,  and  the  circum- 
stances are  such  that  the  vendor  has  not  as  yet  trans- 
ferred the  title  to  the  vendee,  the  vendor's  sole  remedy 
is  an  action  for  damages  for  breach  of  contract.  While 
he  may  resell  the  goods,  his  only  remedy  against  the 
buyer  is  for  non-acceptance,  and  as  a  rule  the  damages 
recoverable,  are  not  the  full  price,  but  the  difference  be- 
tween the  contract  price  and  the  market  price  of  such 
goods  at  the  time  when  the  contract  is  broken.* 

There  is  a  difference  made  by  the  authorities  in  refer- 
ence to  the  rule  of  damages,  between  a  contract  to  sell 


*Laird  V.  PIm,  7  M.  &  W.  478 ;  Barrow  v.  Amaud,  8  Q.  B. 
604 ;  Phillpotts  V.  Evans,  5  M.  &  W.  475 ;  Todd  v.  Gamble,  67 
Hun  38 ;  Homer  v.  Wilson,  7  Mich.  294 ;  Railway  Co.  v.  Heck, 
50  Ind.  303.  The  measure  of  damages  in  this  special  action  for 
refusal  to  accept,  brought  sometimes  before  the  article  is  com- 
pleted, is  not  the  full  price  of  the  article,  but  rather  the  difference 
between  the  contract  price  and  the  market  value  at  the  time  of 
delivery,  as  this  will  compensate  the  plaintiff  for  the  loss  of 
the  benefits  of  the  bargain.  Hinckley  v.  Steel  Co.,  121  U.  S. 
264;  Collins  v.  Delaporte,  115  Mass.  162;  49  111.  446;  92  Wis. 
397;40N.  H.  79. 
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goods  already  in  existence,  and  an  agreement  to  furnish 
goods  not  in  existence  at  the  time  of  making  the  bar- 
gain. In  the  latter  case  if  the  vendee  refuses  to  accept 
the  goods,  or  gives  notice  before  the  completion  that  he 
will  not  accept,  many  American  authorities  hold  that  if 
the  maker  performs  his  contract  and  tenders  the  article 
as  ordered  to  the  vendee,  he  may  recover  its  full  value, 
and  leave  the  vendee  to  dispose  of  the  article  as  he  sees 
fit.* 

Sec.  1115.  SAME  SUBJECT— WHERE  THE 
PROPERTY  HAS  PASSED.— When  the  title  and 
possession  of  the  goods  has  actually  passed  to  the  ven- 
dee, the  vendor  must,  under  the  common  law,  recover 
by  common  counts  for  goods  sold  and  delivered  in  a  per- 
sonal action,  while  the  title  has  not  passed  the  action  is 
a  special  count  in  assumpsit. t 

Sec.  1116.  VENDOR'S  REMEDIES  AGAINST 
THE  GOODS.— But  there  are  also  remedies  against 
the  goods  themselves,  which  the  unpaid  vendor  may  ex- 
ercise, although  the  property  or  title  has  actually  passed. 
When  the  property  passes  the  right  to  possession  also 


♦Shawan  v.  Van  Nest,  25  Ohio  St.  490;  Gardner  v.  Norris, 
49  N.  II.  376;  Pollen  v.  Lcroy,  30  N.  Y.  459;  46  Pa.  St.  177. 
Sufficient  must  be  done  to  pass  or  tender  title  before  the  action 
for  the  full  price  will  lie.  Railway  Co.  v.  Maguirc,  62  Ind. 
140;  83  Me.  414;  13  Wis.  67;  49  Md.  589.  So  the  action 
slioulti  be  for  goods  bargained  and  sold,  and  not  for  goods  sold 
and  delivered,  where  the  delivery  has  not  been  effected.  23  N. 
II.  395;  100  Mass.  523;  28  Or.  386. 

iMartindnlo  v.  Smilh,  1  Q.  H.  305;  Chitty  on  Cont.  p.  408; 
H.nthoiomew  v.  Markwick,  15  C.  B.  N.  S.  711;  4  N.  H.  79. 
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passes,  but  notwithstanding,  this  right  is  defeasible  if 
the  buyer  becomes  insolvent,  or  fails  to  perform  condi- 
tions precedent  or  concurrent  imposed  upon  him  by  the 
contract.  If  the  goods  have  been  delivered  into  the  ac- 
tual possession  of  the  vendee,  there  is  no  longer  any 
remedy  against  them;  but  if  the  goods  have  not  been 
delivered  into  the  actual  possession  of  the  vendee,  they 
may  be  in  two  different  conditions  as  regards  delivery: 

1.  They  may  be  in  the  actual  possession  of  the  ven- 
dor, his  agent  or  bailee. 

2.  They  may  have  been  put  in  transit  for  delivery 
to  the  vendee,  and  thus  not  in  the  actual  possession  of 
either  one.  When  the  goods  are  thus  in  transit,  the 
law  gives  to  the  unpaid  vendor  the  right  of  intercepting 
them  if  he  can,  and  prevent  their  reaching  the  actual 
possession  of  an  insolvent  vendee.  This  right  of  the  un- 
paid vendor,  long  known  in  the  law  of  sales,  is  called  the 
right  of  stoppage  iri  transitu.  It  can  only  be  exercised 
when  the  vendee  has  become  insolvent,  or  the  vendor 
learns  of  the  insolvency  in  fact  durmg  the  transit. 

When  the  goods  have  not  left  the  actual  possession 
of  the  vendor,  his  agent  or  bailee,  the  vendor  has  a  lien 
for  the  unpaid  price,  except  where  he  has  agreed  to  sell 
on  credit,  since  this  agreement  waives  the  lien,  and  the 
buyer  may  take  possession  while  the  credit  lasts  and 
leave  the  vendor  to  his  personal  action  for  the  price.  In 
this  case,  the  lien  being  waived,  by  the  credit  given,  the 
buyer  may  leave  the  goods  in  the  custody  of  the  vendor 
until  the  credit  expires,  and  then  make  default  in  pay- 
ment, or  become  insolvent.     The  question  then  arises 
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whether  the  vendor's  lien  revives  on  the  ground  that  the 
waivure  was  conditional,  or  can  the  vendor  exercise  a 
quasi  right  of  stoppage  before  transit?  The  extent  of 
the  vendor's  rights  in  this  intermediate  state  of  affairs 
has  not  been  exactlj^  defined,  but  there  are  authorities 
which  seem  to  approve  the  following  rules: 

1.  If  the  question  arises  as  between  the  unpaid  vendor 
and  the  insolvent  buyer,  the  vendor  may  refuse  to  give 
up  the  goods  without  payment.  He  has  a  lien  on  them 
for  the  price. 

2.  The  vendor's  remedy  by  lien  is  not  impaired  by 
his  giving  an  order  for  the  delivery  of  the  goods  stored 
in  a  warehouse,  or  in  other  bailment,  if  the  order  is  coun- 
termanded before  the  vendee  secures  the  assent  of  the 
bailee  to  his  possession,  that  is,  before  the  bailee  attorns 
to  the  buyer. 

3.  If  the  controversy  be  between  the  unpaid  vendor 
and  a  sub-vendee  or  pledgee,  the  vendor  may  retain  pos- 
session, unless  he  has  transferred  to  the  buyer  a  bill  of 
lading  or  other  document  of  title  to  the  goods,  which 
the  buyer  has  lawfully  transferred  for  value  to  the 
claimant.  If  no  such  title  has  been  transferred,  and  no 
assent,  express  or  implied,  on  the  part  of  the  vendor 
been  given  to  the  sub-sale  or  pledge,  the  vendor's  lien 
will  prevail. 

4.  The  vendor  may  assent  to  the  sale  to  the  sub- 
vendee  before  it  takes  place,  either  by  language  or 
conduct,  but  snch  assent  is  not  to  be  implied  from  a 
document  given  the  buyer  other  than  a  document  of 
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title,  unless  it  contains  statements  of  facts  creating  an 
estoppel.* 

While  the  unpaid  vendor  has  a  lien  for  the  price,  and 
a  right  of  stoppage  in  transitu,  the  failure  to  pay  the 
price  does  not  rescind  the  contract,  unless  that  is  the 
express  agreement.  (Martindale  v.  Smith,  1  Q.  B. 
395.) 

Sec.  1117.  SAME  SUBJECT— LIEN.— A  lien  is 
defined  by  Mr.  Benjamin  as  "a  right  of  retaining  prop- 
erty until  a  debt  due  to  the  person  retaining  it  has  been 
satisfied."t  Liens  may  be  either  express  or  implied. 
A  lien  is  always  implied,  where  nothing  is  said  to  the 
contrary,  in  a  sale  of  goods,  until  the  payment  of  the 
price,  and  unless  it  is  waived  the  buyer  cannot  get  pos- 
session without  payment. I 

The  contract  may  show  that  no  lien  was  contem- 
plated between  the  parties,  or  it  may  be  abandoned  dur- 
ing the  performance  of  the  contract.  §  The  vendor 
waives  his  lien  when  he  takes  a  bill  of  exchange  and 


*Benj.  Sales,  Sec.  799,  citing,  Valphy  v.  Oakley,  16  Q.  B. 
941  ;  M'Ewan  v.  Smith,  2  H.  L.  C.  309 ;  Craven  v.  Ryder,  6 
Taunt.  433 ;  Merchant  Banking  Co.  v.  Steel  Co.,  5  Ch.  D.  205 ; 
S  Sm.  L.  C.  p.  829. 

fBenj.  Sales,  196;  Conrad  v.  Fisher,  37  Mo.  App.  352;  55 
N.  J.  L.  324. 

JArnold  v.  Delano,  4  Cush.  33 ;  SafFord  v.  McDonough,  120 
Mass.  291;  Perrine  v.  Barnard,  142  Ind.  448;  Bohn  Mfg.  Co. 
V.  Hynes,  83  Wis.  388. 

§Pickett  V.  Bullock,  52  N.  H.  354;  Re  Batchelder,  2  Low. 
245 ;  McElwee  v.  Lumber  Co.,  69  Fed.  Rep.  302. 
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gives  receipt  for  the  price,  and  when  he  deHvers  the 
goods  to  the  buyer  he  abandons  it.* 

Where  the  goods  at  the  time  of  the  sale  are  in  the 
possession  of  a  third  person,  the  lien  is  lost  as  soon  as 
the  vendor,  buyer  and  third  person  agree  together  that 
the  thii'd  person  shall  cease  to  hold  for  the  vendor  and 
hold  possession  for  the  vendee.  So  for  the  purpose  of 
a  lien,  the  delivery  of  goods  to  a  carrier  for  delivery  to 
the  buyer  as  such,  will  put  an  end  to  the  vendor's  lien, 
but  not  to  his  right  of  stoppage  in  transitu.  A  lien, 
however,  is  not  divested  by  merely  marking  the  goods 
in  the  name  of  the  buyer,  or  setting  them  aside  for  him, 
or  b}'^  boxing  them  up  and  putting  the  purchaser's  name 
on  the  boxes.  But  the  lien  will  be  divested  if  the  vendor 
delivers  to  the  vendee  the  evidence  of  property  or  title, 
as  a  bill  of  lading,  and  in  some  states,  the  warehouse  re- 
ceipt for  the  goods. t 

If  only  part  of  the  goods  be  delivered,  the  lien  is  not 
divested,  and  attaches  to  the  residue  for  the  whole 
price.l     So  where  a  delivery  order  has  been  given  by 

*Thompson  v.  Wedge,  50  Wis.  42 ;  Gregory  v.  Morris,  96 
U.  S.  619;  Freeman  v.  Nichols,  116  Mass.  309;  Bank  v.  Wal- 
bridge,  19  Ohio  St.  424;  QQ  N.  Y.  113;  but  the  taking  of  a 
note  for  the  price,  docs  not  destroy  the  lien  if  possession  remains 
in  the  vendor,  and  he  is  ready  to  return  the  note,  espcciall}^  if 
the  buyer  becomes  Insoh'cnt.  (4  Cush.  33;  Milliken  v.  Warren, 
57  Me.  46;19N.  H.  419.) 

fDavis  V.  Russell,  52  Cal.  611;  Allen  v.  Jones,  24  Rep.  11; 
40  111.  320;  Ben j.  Sales,  807. 

IDIxon  V.  Yates,  5  B.  k  Ad.  313;  Miles  v.  Gorton,  2  Cr.  & 
M.  .504;  Buckley  v.  Furniss,  17  Wend.  504;  128  Mass.  104; 
13  Johns.  434. 
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the  vendor  to  the  buyer  on  a  warehouseman,  the  vendor 
may,  before  actual  possession  is  taken  by  the  buyer,  or 
some  innocent  purchaser  of  the  order  has  intervened, 
revoke  the  order  and  restore  his  right  to  lien.* 

Sec.  1118.  SAME  SUBJECT— RESALE.— 
Where  the  buyer  has  notice  to  take  away  the  goods  and 
pay  the  price,  but  does  not  do  so,  can  the  vendor  resell 
the  goods,  or  must  he  hold  them,  obtain  a  judgment  and 
sell  them  on  execution?  Mr.  Benjamin  states  the  rule 
to  be  in  England,  that  while  the  lien  amounts  to  more 
than  a  mere  right  to  hold  the  goods,  yet  it  does  not 
amount  to  a  "complete  resumption  of  the  right  of  prop- 
erty, or,  in  other  words,  to  a  right  to  rescind  the  contract 
of  sale,  but  perhaps  comes  nearer  to  the  rights  of  a 
pawnee  with  a  power  of  sale,  than  to  any  other  com- 
mon law  rights.  At  all  events,  it  seems  that  a  resale  by 
the  vendor,  while  the  purchaser  continues  in  default,  is 
not  so  wrongful  as  to  authorize  the  purchaser  to  con- 
sider the  contract  rescinded,  so  as  to  entitle  him  to  re- 
cover back  any  deposit  of  the  price,  or  to  resist  paying 
any  balance  of  it  still  due ;  nor  yet  so  tortious  as  to  de- 
stroy the  vendor's  right  to  retain,  and  to  entitle  the  pur- 
chaser to  sue  in  trover."! 

The  right  of  resale  on  default  of  the  buyer  to  make 
payment,  and  to  recover  the  difference  between  the  pro- 
ceeds and  the  original  contract  price  is  quite  generally 


*Keeler  v.  Goodwin,  111  Mass.  490;  Anderson  v.  Reed,  106 
N.  Y.  333. 

fBenj.  Sales,  Sec.  782;  Blackburn  on  Sales,  p.  325. 
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admitted  in  America.*  Of  course  the  sale  must  be 
fairly  made,  and  within  a  reasonable  time  in  order  to 
furnish  a  conclusive  test  of  the  vendor's  damages 
against  the  vendee.  It  is  usual  to  give  notice  to  the 
buyer  of  the  time  and  place  of  sale,  or  at  least  inform 
the  buyer  that  the  vendor  intends  to  exercise  the  right 
of  sale.  But  such  notice  is  not  held  to  be  absolutely 
necessary  in  the  cases.f  The  sale  being  fairly  made, 
the  amount  obtained  is  applied  upon  the  purchase  price 
and  the  vendor  may  recover  the  difference  between 
this  amount  and  the  original  contract  price  from  the 
vendee  by  action.  The  necessary  expenses  of  the  sale 
is  also  to  be  deducted  from  the  amount  realized,  but  not 
expenses  of  storage  and  the  like  after  the  property  could 
have  been  sold.l 

Sec.  1119.     SAME  SUBJECT— STOPPAGE  in 
transitu. — The  right  of  stoppage  in  transitu,  which  the 


*Haines  v.  Tucker,  50  N.  H.  313;  Shawhan  v.  Van  Nest, 
25  Ohio  St.  490 ;  Sands  v.  Taylor,  5  Johns.  395,  a  leading  case ; 
Mason  v.  Decker,  72  N.  Y.  599;  Holland  v.  Rea,  48  Mich.  218; 
Bagley  v.  Findley,  82  111.  524. 

fMaulding  V.  Steele,  105  111.  644;  LIndon  v.  Eldrcd,  49  Wis. 
305;  Smith  v.  Pcttee,  70  N.  Y.  13;  Saladin  v.  Mitchell,  45  111. 
79;  Rosenbaums  v.  Weedcn,  18  Gratt.  785;  Clore  v.  Robinson, 
38  S.  W.  Rep.  687. 

J5  Johns.  395 ;  Lewis  v.  Greider,  51  N.  Y.  231 ;  Whitney 
V.  Boardman,  118  Mass.  242;  Chalmers  v.  McAuley,  68  Vt.  44; 
Rickey  v.  Ten  Broeck,  63  Mo.  567.  If  the  goods  should  bring 
more  than  the  price  of  the  original  contract  the  buyer  derives 
no  benefit  from  it,  the  increased  profit  goes  to  the  vendor;  but 
the  htiycr  can  sliow  in  an  action  for  damages  that  the  breach 
iius  caused  no  loss  to  the  vendor. 
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unpaid  vendor  may  exercise,  never  arises  except  upon 
the  insolvency  of  the  buyer,  and  is  based  on  the  rule  that 
one  man's  goods  shall  not  be  applied  to  the  payment  of 
another's  debts.* 

This  right  of  the  vendor,  on  the  insolvency  of  the 
buyer,  is  almost  universally  recognized  among  com- 
mercial nations.  It  seems  that  it  may  be  exercised  by 
the  vendor  or  his  agent,  and  those  who  stand  in  the 
relation  of  vendors  or  consignors,  especially  where  the 
bill  of  lading  has  been  transferred  by  the  vendor  to  his 
agent,  t 

There  must  be  three  parties  in  order  to  exercise  the 
right  of  stoppage  in  transitu^ — ^a  vendor,  a  vendee,  and 
a  middleman,  such  as  a  carrier,  having  possession  of 
the  goods.  The  goods  must  be  in  the  possession  of  a 
third  person,  since  if  they  come  into  the  actual  posses- 
sion of  the  vendee  the  vendor  loses  the  right.? 

While  the  right  of  stoppage  in  transitu  may  be  exer- 
cised by  others  than  the  vendor,  and  without  authority 
from  him,  yet  if  the  vendor  does  not  ratify  the  act  be- 
fore the  transit  ends  it  will  be  ineffective.    And,  gen- 


*Gibson  v.  Carruthers,  8  M.  &  W.  337,  giving  a  history  of 
the  right,  as  originally  allowed  in  equity,  and  subsequently 
adopted  as  a  rule  of  law. 

fFeise  v.  Wray,  3  East.  93 ;  Morison  v.  Gray,  2  Bing.  260 ; 
Seymour  v.  Newton,  105  Mass.  275;  13  Me.  93;  Gossler  v. 
Schepeler,  5  Daly   476;  85  N.  C.  429. 

JPoole  V.  R.  R.  Co.,  58  Tex.  134;  Stevens  v.  Wheeler,  27 
Barb.  658;  Secomb  v.  Nutt,  14  B.  Monr.  324;  106  Mass.  67; 
60  la.  108;  160  Pa.  St.  527;  Guilford  v.  Smith,  30  Vt.  49; 
Covell  V.  Hitchcock,  23  Wend.  611. 
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erally,  persons  having  merely  liens  on  the  goods  and 
not  the  owners,  or  in  the  relation  of  owners,  cannot  stop 
goods  in  transit  under  this  right.     (123  Mass.  12.) 

This  right  of  the  vendor  exists  notwithstanding  the 
partial  payment  of  the  price ;  is  neither  lost  by  his  hav- 
ing received  conditional  pajnnent,  as  bills  of  exchange 
or  other  security,  or  having  given  credit  and  the  like.* 
As  regards  notes  and  bills  of  exchange  it  is  held  that 
even  if  the  vendor  negotiates  the  bills  and  they  are  out- 
standing in  third  persons'  hands,  he  has  still  the  right 
of  stoppage  if  the  notes  are  not  matured.f 

But  a  vendor  who  has  received  securities  in  absolute 
payment  of  the  price  has  no  right  of  stoppage  in  trans- 
itu. He  has  no  further  remedy  against  the  goods  but 
must  look  to  the  securities.     (32  Vt.  58.) 

By  insolvency,  is  meant  the  general  inability  to  pay 
one's  debts.  It  is  probable  that  the  failure  to  pay  one's 
just  debts  would  be  sufficient  evidence  of  insolvency  to 
require  the  vendee  against  whom  it  was  charged  to  show 
that  he  was  not  insolvent.  The  vendor  must  have  some 
evidence  of  the  insolvency  of  the  buyer  before  he  can  ex- 
ercise the  right  of  stoppage  in  transitu.  If  the  vendor 
stops  the  goods  when  the  vendee  is  not  in  fact  insolvent, 
he  does  so  at  his  peril,  and  thereby  becomes  liable  in 
damages  to  the  vendee  for  the  loss  sustained  by  him.J 


•Eaton  V.  Cook,  32  Vt.  58;  Stubbs  v.  Lund,  7  Mass.  453; 
Clapp  V.  Soliincr,  55  la.  273;  Buckley  v.  Furniss,  17  Wend. 
504;  Newhall  v.  Vargas,  13  Me.  93;  20  N.  H.  154. 

fBcnj.  Sales,  835;  4  Cash.  33. 

IBenj.  Sales,  Sec.  837-8;  Blddlecombc  v.  Bond,  4  A.  &  E. 
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Sec.  1120.  WHEN  DOES  A  TRANSIT  BEGIN 
AND  END?— The  transit  is  held  to  continue  from  the 
time  the  vendor  parts  with  the  possession  until  the  pur- 
chaser acquires  it.  That  is,  from  the  time  the  vendor 
has  so  far  made  delivery  that  his  right  to  retain  the 
goods  and  right  of  lien  for  the  purchase  price  are  gone, 
to  the  time  when  the  goods  have  reached  the  possession 
of  the  buyer,  or  his  assignee.  The  goods  are  subject 
to  stoppage  as  long  as  they  remain  in  the  possession  of 
the  carrier  as  a  carrier.  But  where  the  buyer  sends  his 
own  agent  or  servant  for  the  goods,  delivery  to  such 
servant  or  agent  is  delivery  to  the  buyer,  and  the  right 
is  ended.  So  if  the  buyer  sends  his  own  conveyance  or 
vessel,  they  have  reached  his  possession  as  soon  as  the 
vendor  has  delivered  them  into  the  conveyance  or  ves- 
sel.* 

Goods  may  be  still  in  transit  although  Ij^ing  in  a 
warehouse  to  which  they  have  been  sent  by  the  vendor 
on  the  purchaser's  order.  The  test  for  determining 
whether  the  transit  is  ended  is  in  what  capacity  is  the 
goods  held  by  him  who  has  them  in  custody.  Where 
the  goods  have  reached  their  destination,  and  the  ques- 
tion arises  whether  they  remain  in  the  hands  of  the  car- 
rier, as  a  carrier,  or  in  some  other  capacity.     The  rule 


332 ;    Clapp  v.  Sohmer,  55  la.  273 ;   38  Mich.  674 ;    43  N.  H. 
580;  63  Ala.  243;  12  Ohio  St.  515. 

*  James  v.  Griffin,  2  M.  &  W.  633 ;  Blackburn  on  Sale,  242 ; 
14  B.  Monr.  324;  17  N.  Y.  249;  30  Pa.  St.  254.  The  vendor 
inay  restrain  the  delivery  to  the  vendee  on  his  own  vessel  by 
taking  a  bill  of  lading  in  the  name  of  the  captain  as  bailee. 
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is  that  where  the  carrier  is  also  a  warehouseman  and 
may  have  the  goods  as  a  carrier  on  deposit  in  his  ware- 
house, or  in  the  warehouse  mdependent  of  the  carriage 
and  subject  to  the  order  of  the  buyer,  the  buyer  and 
carrier  must  agree  before  the  carriage  is  terminated  and 
the  carrier  becomes  the  bailee  of  the  buyer.* 

The  question  is  one  of  intention,  and  if  the  vendor 
shows  that  he  intends  to  abandon  the  goods  to  the  car- 
rier as  agent  for  the  vendee,  the  right  of  stoppage  in 
transitu  is  ended.  So  the  buyer  may  anticipate  the  end 
of  the  transit,  and  put  an  end  to  the  right  of  stoppage, 
by  getting  possession  of  the  goods  by  an  agreement 
with  the  carrier.!  So  the  bona-fide  sale  for  a  valuable 
consideration,  accompanied  with  an  assignment  and  de- 
livery of  the  bill  of  lading,  before  the  termination  of 
the  transit  defeats  the  right,  and  this  whether  the  con- 
sideration be  cash  or  an  antecedent  debt.l  If  the  ven- 
dee had  been  guilty  of  fraud  the  sale  would  not  be  ef- 

*Blackburn  on  Sale,  p.  248;  Whitehead  v.  Anderson,  9  M. 
&  W.  529;  57  N.  H.  454;  60  la.  108;  58  Minn.  464;  8  Pick. 
198;  Calahan  v.  Babcock,  21  Ohio  St.  281;  35  Kans.  310;  50 
Miss.  591;  13  Wis.  79;  93  Wis.  250.  Ordinarily  where  goods 
are  in  the  carrier's  warehouse  at  the  end  of  their  journey,  and 
the  freight  or  other  charges  have  been  paid  by  the  vendee,  the 
possession  of  the  party  is  regarded  as  that  of  an  agent  for  the 
buyer,  and  the  right  of  stoppage  in  transitu  is  at  an  end.  Hall 
V.  Dimond,  63  N.  H.  565;  Williams  v.  Hodges,  113  N.  C.  36; 
40  la.  627. 

tl4  B.  Monr.  324;  106  Mass.  72. 

t51  Cal.  345;  32  Barb.  490;  Lee  v.  Kimball,  45  Me.  172; 
24  N.  Y.  638.  But  not  if  the  assignment  is  merely  collateral 
security  for  a  ])rc-cxistcnt  debt.     63  Ala.  243. 
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fective.§  But  a  mere  sale  by  the  vendee,  without  the 
vendor's  consent,  and  unaccompanied  by  actual  or  con- 
structive j)ossession  does  not  defeat  the  right.* 

The  mere  arrival  of  the  goods  at  the  place  of  desti- 
nation will  not  necessarily  operate  to  defeat  the  ven- 
dor's right,  but  the  vendee  must  take  actual  possession. 
What  amounts  to  actual  possession  will  depend  upon 
the  circumstances.  Delivery  of  part  of  the  goods  will 
not  operate  as  a  delivery  of  the  whole  so  as  to  discharge 
the  right  of  the  vendor,  unless  it  is  shown  that  it  was  so 
intended.  If  the  goods  are  actually  delivered  to  the 
buyer  or  the  assignee  of  the  buyer^  this  puts  an  end  to 
the  right  of  stoppage  in  transitu  A 

Sec.  1121.  HOW  THE  RIGHT  IS  EXER- 
CISED.— There  is  no  particular  mode  or  manner  by 
which  the  seller  is  bound  to  exercise  the  right  of  stop- 
page in  transitu.  Any  means  which  he  uses  to  get  the 
goods  which  is  not  criminal  will  be  sufficient.  The  usual 
mode  is  by  notice  to  the  carrier  or  third  person,  forbid- 
ding him  to  deliver  to  the  buyer  and  requiring  that  the 
goods  be  held  for  the  vendor.  If  the  carrier  delivers  to 
the  vendee,  when  he  should  not,  he  is  liable  to  the  ven- 
dor, and  if  he  withholds  delivery  from  the  vendee  when 


§RosenthaI  v.  Dessau,  11  Hun  49;  85  Ind.  457;  Pollard  v. 
VlHton,  105  U.  S.  7;  55  N.  Y.  456. 

*Engine  Co.  v.  Oliver,  166  Neb.  612;  Holbrook  v.  Vose,  6 
Bosw.  77. 

t57  N.  H.  454;  160  Pa.  St.  527;  20  Vt.  172;  Crawshay  v. 
Eades,  1  B.  &  C.  181 ;  Tanner  v.  Scovell,  14  M.  &  W.  28;  Benj. 
Sales,  Sec.  857. 
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he  should  deHver  he  is  equally  liable  to  the  vendee.*  The 
notice  to  withhold  delivery  must  be  given  to  the  one  in 
possession  of  the  goods,  and  on  behalf  of  the  vendor.f 

Sec.  1122.  HOW  THE  RIGHT  MAY  BE  DE- 
FEATED.— The  vendee  being  in  possession,  with  the 
consent  of  the  vendor,  of  a  bill  of  lading,  or  other  docu- 
ment of  title  to  the  goods,  may,  by  transferring  the 
same  to  a  third  person,  who  bona  fide  gives  value  for 
it,  defeat  the  right.  At  the  common  law  the  right  was 
defeasible  when  the  bill  of  lading  was  transferred  to 
a  bona  fide  indorsee  other  than  factors  and  consignees; 
but  by  the  Factor's  Act  in  England,  the  common  law 
rule  was  extended  to  factors  and  consignees,  who  pre- 
viously had  to  be  the  bona-fide  purchasers  of  the  goods 
in  order  to  divest  the  vendor  of  his  right  of  stoppage.! 

Sec.  1123.  THE  EFFECT  OF  STOPPAGE  in 
transitu. — The  exercise  of  the  right  of  stoppage  in 
transitu  is  only  an  extension  of  the  right  of  lien,  given 
by  the  common  law  to  every  unpaid  vendor  before  the 
goods  leave  his  possession.  It  does  not  rescind  the  con- 
tract, but  simply  restores  the  goods  to  the  possession 
of  the  vendor,  and  the  vendor  has  the  same  right  to  re- 
cover the  price  by  resale  or  suit  at  law  as  before  the 
st()|)|)age.>5     So  if  the  price  is  subsequently  tendered  by 


*7  Taunt.  169;  43  N.  H.  580;  105  Mass.  272;  5  Denio  629. 

t5  Dcnio  629. 

JBenj.  Saks,  Sec.  862-3;  Llckbarrow  v.  Mason,  1  Sm.  L.  C. 
137 ;  13  Ch.  Div.  628 ;  45  Me.  172.  It  does  not  matter  that  the 
purchaser  knows  the  pjootls  have  not  been  paid  for. 

§NewhaII  V.  Vargas,  13  Me.  93;    20  Conn.  53;    WentworUi 
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the  vendee  before  resale,  the  vendor  must  give  up 
the  goods,  though  enhanced  in  value. f  The  vendor  may, 
in  some  cases,  sell  the  goods  after  stoppage  and  give  a 
good  title  as  against  the  creditors  of  the  vendee.J 

V.  Outhwaitc,  10  M.  &  W.  436;  L.  R.  2  Ch.  App.  332;  44  N. 
Y.  661 ;  80  N.  Y.  244. 

flS  Pick.  313;  13  Me.  93;  126  Pa.  St.  485;  10  Tex.  2. 

tTuthillj  V.  Skidmore,  124  N.  Y.  148;  Hamburger  v.  Rod- 
man, 9  Daly   93. 


CHAPTER  XII. 

RIGHTS  AND  REMEDIES  OF  THE  BUYER. 

Sec.  1124.     RIGHTS    AND    REMEDIES    OF 
THE  BUYER  FOR  BREACH  OF  CONTRACT. 

— The  breach  of  contract  of  which  the  buyer  may  com- 
plain may  arise  from  the  vendor's  default  in  delivering 
the  goods,  or  from  some  defect  in  the  goods  when  de- 
livered. The  buyer's  right  to  avoid  the  contract  for 
fraud,  mistake  and  failure  of  consideration  and  the  like 
has  already  been  considered,  and  we  are  now  to  discuss 
his  rights  and  remedies  for  breach  before  obtaining  pos- 
session of  the  goods,  both  where  the  contract  is  execu- 
tory and  where  it  is  executed  and  title  has  passed,  and 
also  his  remedies  after  getting  actual  possession  of  the 
goods  from  the  vendor. 

Sec.  1125.  REMEDIES  BEFORE  OBTAIN- 
ING POSSESSION,  WHERE  THE  CON- 
TRACT IS  EXECUTORY.— Where  the  contract  is 
executory  the  property  or  title  in  the  goods  does  not 
pass  to  the  buyer,  and  his  remedy  for  the  failure  of  the 
vendor  to  carry  out  the  agreement,  is  for  damages  for 
the  breach,  and  is  the  same  as  that  which  exists  for  the 
breach  of  any  contract.  The  damage  which  may  be  re- 
covered is  the  difference  between  the  contract  price  and 
market  j)rice  at  the  time  and  place  of  the  proposed  de- 
hvcTV  of  the  goods.* 

•Barrow  v.  Aniaud,  H  Q.  IJ.  604;  Collins  v.  Dclaporte,  115 
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Where  there  are  other  circumstances  in  the  contract 
which  the  rule  as  to  the  market  price  does  not  cover, 
it  is  said  that  the  damages  which  may  be  recovered  are 
such  as  may  fairly  be  supj^osed  to  have  been  in  the  con- 
templation of  the  parties  at  the  time  the  contract  was 
made,  and  what  this  was,  will  be  a  matter  for  the  jury 
to  determine.* 

Sec.  1126.    SAME  SUBJECT— WHERE  THE 
CONTRACT    IS    EXECUTED    AND    TITLE 
HAS  PASSED.— Where  the  property  has  passed  to 
the  vendee  in  an  executed  contract,  though  the  buyer  has 
not  obtained  possession,  he  is  entitled  to  possession  be- 
cause of  his  title  and  ownership  of  the  goods.     In  this 
case  the  buyer  has  still  his  right  of  action  for  breach  of 
contract  to  deliver,  and  this  was  formerly  his  only  rem- 
edy.   But  now  he  may  also  maintain  an  action  of  trover 
or  conversion  on  refusal  of  the  vendor  to  deliver  the 
goods.    That  is,  the  buyer  may  treat  the  contract  as  if 
the  title  were  still  in  the  vendor  and  sue  for  the  breach 
of  the  contract,  or  consider  the  title  as  in  himself  and 
sue  in  trover  for  the  conversion  of  the  goods.    There  is 
some  diversity  of  opinion  upon  this  question  in  the 
United  States,  but  the  weight  of  authority  seems  to  be 
that  the  buyer  cannot  waive  the  tort  and  sue  in  assump- 
sit unless  the  goods  have  been  actually  sold  or  parted 
with  by  the  vendor.    In  such  a  case  the  damages  is  the 

Mass.  162;  49  111.  446;  13  Wis.  67;  Hadley  v.  Baxendale,  9 
Ex.  341. 

*Griffin  v.  Colver,  16  N.  Y.  489;  Sedgwick  on  Damages,  vol. 
1,  p.  233. 
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money  received  by  the  vendor,  subject  to  a  counter- 
claim on  the  part  of  the  vendor  for  the  price.  (Benj. 
Sales,  Sees.  884-886.) 

Sec.  1127.  REMEDIES  OF  BUYER  AFTER 
RECEIVIXG  POSSESSION.— After  the  buyer  has 
actually  received  the  goods  into  his  possession,  the  per- 
formance of  the  vendor's  duties  may  be  incomplete, 
either  by  the  breach  of  warranty  of  title,  or  breach  of 
warranty  of  quality.  Where  the  breach  is  for  a  war- 
ranty of  quality,  as  a  general  rule,  because  of  the  maxim, 
caveat  emptor,  the  warranty  must  be  express.  In  these 
cases  the  buyer  has  the  choice  of  three  remedies: — 

1.  He  may  refuse  to  accept  the  goods  and  return 
them.  2.  He  may  accept  the  goods  and  bring  an  ac- 
tion for  breach  of  warranty.  3.  He  may  wait  until 
he  is  sued  for  the  price  of  the  goods,  and  then  set  up 
the  breach  of  the  agreement  under  which  he  purchased 
the  articles,  and  thus  reduce  the  price  by  counter-claim 
for  damages.* 

If  the  buyer  intends  to  rely  upon  a  defect  in  the  qual- 
ity of  the  goods,  he  should  be  careful  to  give  notice  to 
the  vendor  and  offer  to  return  them;  but  this  does  not 
affect  the  legal  aspect  of  the  right,  since  if  the  defect 
exists  it  may  be  shown,  but  the  failure  to  give  notice  to 
the  vendor  might  create  a  presumption  or  inference  that 
the  complaint  as  to  quality  was  not  well  founded.  (67 
Me.  78;  97  la.  148.) 


♦Mondcl  V.  SLecl,  «  M.  &  W.  858;  105  Mass.  17;  lOS  Mass. 
573;  115  U.  S.  363;  ^,9,  Mo.  App.  313;  Iloadlcy  v.  Husc,  32 
VI.  179;  88  Me.  504;  53  la.  399;  89  la.  400;  50  Minn.  261. 
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Where  there  is  an  agreement  on  the  part  of  the  ven- 
dor to  take  back  the  goods  if  they  prove  defective,  they 
must  be  returned  as  soon  as  the  fault  is  discovered.  If 
there  is  a  remedy  agreed  upon,  as  that  the  vendee  may 
return  the  goods,  it  is  doubtful  whether  he  has  any 
other  remedy  for  the  breach  of  warranty  as  to  quality.* 

The  general  rule  of  damages  in  actions  upon  a  war- 
ranty is  the  same  as  that  for  the  breach  of  the  vendor  to 
deliver,  that  is,  the  difference  between  the  value  of  the 
article  delivered,  and  the  article  as  it  was  represented 
to  be,  or  as  it  is  otherwise  stated,  the  value  of  an  article 
corresponding  to  the  warranty,  minus  the  value  of  the 
article  actually  received  and  kept,  and  not  necessarily 
the  difference  between  value  of  the  article  received  and 
the  price  actually  paid  for  it,  since  the  buyer  is  entitled 
to  the  profits  if  he  purchased  it  for  less  than  its  real 
value,  t 

So  the  buyer  may  recover  special  or  consequential 
damages  for  a  breach  of  warranty,  as  the  loss  occa- 
sioned by  reason  of  the  defect  in  the  article,  the  profit 
that  might  have  been  made  if  the  article  has  been  ac- 
cording to  agreement,  if  they  can  be  clearly  shown  by 


*2  H.  Bl.  573;  79  la.  101;  Bomberger  v.  Gricner,  18  la. 
4-77;  some  cases  hold  that  action  for  breach  may  be  maintained 
tliough  vendor  expressly  agreed  to  take  back  the  property  for 
defects,  10  Cush.  88;  21  Minn.  391;  50  Minn.  261;  56  Conn. 
289.  These  cases  hold  the  right  to  return  as  merely  a  cumulative 
remedy. 

fBrown  v.  Sharkey,  93  la.  157;  Rutan  v.  Ludlam,  29  N. 
J.  L.  S98;  Clothers  v.  Keever,  4  Pa.  St.  168;  42  Conn.  9;  2 
Allen  52. 
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evidence  to  be  the  natural  results  of  the  breach  of  war- 
ranty.* But  mere  contingent  or  speculative  gains  or 
losses  cannot  be  recovered,  since  it  cannot  be  definitely 
ascertained  whether  they  would  or  would  not  have  re- 
sulted.! 

It  is  a  general  rule  that  a  purchaser  of  personal  prop- 
erty cannot  maintain  a  bill  in  equity  for  specific  per- 
formance of  the  contract,  since  he  has  usually  a  full  and 
complete  remedy  at  law.  But  there  are  a  few  cases  in 
wliich  the  courts  allow  the  buyer  to  secure  specific  per- 
formance by  bill  in  equity  on  the  ground  that  his  rem- 
edy at  law  is  not  plain  or  adequate.  Thus  to  secure  the 
return  of  surveyor's  maps,  plans  and  papers  the  bill  was 
allowed;  to  enforce  the  assignment  of  patent  rights,  to 
secure  heirlooms,  and  articles  which  the  vendor  alone 
can  supply.J 


♦Oldham  v.  Kerchner,  81  N.  C.  430;  Griffin  v.  Colver,  16  N. 
Y.  489;  40  N.  Y.  422;  Swain  v.  SchiefFelin,  134  N.  Y.  471; 
Thorns  V.  Dinglcy,  70  Me.  100;  Love  v.  Ross,  89  la.  400;  Ferris 
V.  Comstock,  33  Conn.  513;  Jones  v.  George,  61  Tex.  345. 

tGoodell  V.  Lumber  Co.,  57  Ark.  203;  Herring  v.  Skaggs, 
62  Ala.  180;  McCormick  v.  Vannatta,  43  la.  389. 

iMcGowin  v.  Remington,  12  Pa.  St.  56;  Somerby  v.  Buntin, 
118  Mfiss.  287;  Williams  v.  Howard,  3  Murphey  74;  Hapgood 
V.  Uosenstock,  23  Fed.  Rep.  86;  46  N.  J.  Eq.  477;  91  Pa.  St. 
434;  115  Mass.  244;  74  Wis.  591  ;  108  111.  195. 
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CHAPTER  I. 

THE   SUBJECT   INTRODUCED   AND   DEFINED. 

Sec.  1128.  HISTORY  OF  THE  COURT  OF 
CHANCERY.— While  the  origin  of  courts  and  tri- 
bunals for  the  administration  of  justice  in  any  partic- 
ular nation  usually  antedate  the  history  of  a  nation,  the 
origin  and  history  of  the  court  of  chancery  is  an  excep- 
tion, and  is  fully  covered  by  recorded  history,  so  that 
we  may  trace  its  development  with  great  accuracy. 

Among  the  Germans  and  Anglo-Saxons  all  legisla- 
tive, executive  and  judicial  power  was  at  first  exer- 
cised by  the  people  of  each  particular  community  meet- 
ing together  on  stated  or  special  occasions,  but  the  ad- 
vent of  kings  and  the  growth  of  the  principle  of  royal 
authority  curtailed  many  of  the  rights  of  the  people. 
The  Anglo-Saxon  kings  perhaps  never  assumed  the 
prerogative  of  sitting  in  a  judicial  capacity,  and  per- 
mitted justice  to  be  administered  by  local  courts  in  the 
several  counties,  towns  and  districts,  with  one  general 
or  superior  court,  with  civil  and  spiritual  jurisdiction, 

known  as  the  Wittena- gemote,  or  assembly  of  the  wise, 
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which  body  acted  not  only  in  a  judicial,  but  also  in  a 
quasi-legislative  capacity.* 

After  the  Norman  conquest,  and  the  introduction  of 
the  feudal  doctrines,  the  king  came  to  be  regarded  as  the 
fountain  of  justice,  and  did  actually  at  first,  and  later, 
in  theory,  sit  as  the  highest  court  to  administer  justice.! 
But  it  was  early  established,  that  while  the  king  might 
sit  in  the  court,  and  in  theory  was  presumed  to  be  al- 
ways present  and  speaking  by  the  mouths  of  his  judges, 
yet  he  was  there  as  king,  and  not  as  judge.J 

During  the  Norman  period  the  "wittena-gemote"  of 
the  Anglo-Saxons  became  the  Curia  Regis,  or  king's 
court.  It  differed  from  a  modern  court,  and  its  various 
members  composed  several  distinct  counsels  acting  as 
advisory  or  quasi-legislative  bodies  to  the  king.  The 
Concilium  Privatum,  or  Select  Council,  a  part  of  this 
general  council,  was  composed  of  the  great  officers  of 
the  state,  nominated  from  the  nobility  by  the  king  and 
sworn  into  office.  This  body  advised  with  the  king  up- 
on all  important  state  matters,  and  in  a  modified  form 
still  exists  to-day,  and  is  known  as  the  privy  council.^ 

The  judicial  business  coming  before  the  Curia  Regis 
was  ordinarily  referred  to  one  of  three  permanent  com- 
mittees, aftenvards  known  as  the  courts  of  Exchequer, 
Common  Pleas,  and  King's  Bench.    The  court  of  Ex- 


♦3  BI.  Com.  .'37;  1  Madox  Hist,  of  the  Ex.  92. 
14-  Inst.  7;    1  Spcncc  Eq.  Jiir.  330. 
:|:12  Rcj).  63. 

§Tlic  Lord's  House  in  Parliament,  Hale    4,  13;  1   Eq.  Jur. 
328;  3  BI.  Com.  36-38. 
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chequer  assumed  jurisdiction  of  all  matters  pertaining 
to  the  revenues,  the  court  of  Common  Pleas  of  all  civil 
disputes,  in  which  the  interest  of  the  king  v.as  not  in- 
volved, and  the  court  of  King's  Bench,  of  all  crimes  and 
other  matters  not  falling  within  the  jurisdiction  of  either 
one  of  the  other  courts.* 

Under  this  system  one  of  the  principal  officers  of  the 
kingdom  was  the  Chancellor.  He  was,  probably,  at 
first,  the  king's  private  secretary,  but  at  a  very  early 
date  became  invested  with  many  judicial  powers  and 
was  given  a  general  superintendency  over  the  other  of- 
ficers of  state,  and  had  the  custody  of  the  king's  great 
seal  A 


*The  Lord's  House  in  Parliament,  Hale    51,  55;  3  Bl.  Com. 
44-45. 

f  "The  high  court  of  chancery  is  the  only  remaining,  and  in 
matters  of  civil  propert}"  by  much  the  most  important  of  any, 
of  the  king's  superior  and  original  courts  of  justice.  It  has 
its  name  of  chancery,  cancellaria,  from  the  judge  who  presides 
here,  the  lord  chancellor  or  cancellarius;  who,  Sir  Edward  Coke 
tells  us,  is  so  termed  a  cancellando,  from  cancelling  the  king's 
letters  patent  when  granted  contrary  to  law,  which  is  the  highest 
point  of  his  jurisdiction.  But  the  office  and  name  of  chancellor, 
however  derived,  was  certainly  known  to  the  courts  of  the  Roman 
emperors,  where  it  originally  seems  to  have  signified  a  chief 
scribe  or  secretary,  who  was  afterwards  invested  with  several 
judicial  powers,  and  a  general  superintendency  over  the  rest 
of  the  officers  of  the  prince.  From  the  Roman  empire  it  passed 
to  the  Roman  church,  ever  emulous  of  imperial  state;  and  hence 
every  bishop  has  to  this  day  his  chancellor,  the  principal  judge 
of  his  consistor}'.  And  when  the  modern  kingdoms  of  Europe 
were  established  upon  the  ruins  of  the  empire,  almost  every  state 
preserved  its  chancellor,  witii  diff'erent  jurisdictions  and  dignities. 
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The  Chancellor  was  a  member  of  the  Curia  Regis 
and  of  the  Concilium  Privatum  and,  by  vn-tue  of  his 
office,  exercised  certain  common  law  judicial  powers. 
Thus  he  had  authority  to  repeal  letters  patent  granted 
by  the  king ;  to  hear  petition  of  right  against  the  crown ; 
and  to  hear  and  determine  all  personal  actions  to  which 
the  king  or  his  officers  were  parties,  and  especially  to 
issue  all  writs  by  which  all  common  law  actions  were 
commenced.  The  Chancery,  that  is,  the  Chancellor's 
court,  was  therefore  a  common  law  court,  or  branch  of 
the  judicial  system  of  England  from  the  earliest  times.* 

The  Chancellor  exercised  very  important  functions 
aside  from  these  common  law  ^^owers,  as  he  was  at  first 
usually  a  Bishop,  or  some  other  church  dignitary,  and 
became  the  king's  spiritual  adviser.  Owing  to  his  con- 
fidential relations  with  the  king,  and  his  priestly  char- 
acter, all  matters  which  required  the  king  to  intervene 
and  prevent  any  hardship  which  might  be  occasioned  by 
the  strict  enforcement  of  the  rules  of  the  common  law 


according  to  their  different  constitutions.  But  in  all  of  them 
he  seems  to  have  luid  the  supervision  of  all  charters,  letters, 
and  sucli  other  public  instruments  of  the  crown,  as  were  authen- 
ticated in  tlie  most  solemn  manner,  and,  therefore,  when  seals 
came  in  use,  he  had  alwa^'s  the  custody  of  the  king's  great  seal. 
So  that  the  olHce  of  chancellor,  or  lord  keeper  wliose  authority 
by  statute  5  Eliz.  c.  18,  is  declared  to  be  exactly  the  same,  is 
with  us  at  this  day  created  by  the  mere  delivery  of  the  king's 
great  seal  into  his  custody."— 3  Bl.  Com.  46-7;  4  Inst.  88; 
Gihl).  I)(cl.  &  Fall,  2,  99;  1  Camp.  Lives  of  The  Chancellors,  2. 
*;J  HI.  Com.  46-48;  Com.  Dig.  Chancy.  A,  1,  2;  Spence  Eq. 
Jur.  ;{;}fi;  Bacon's  Ahrdg.  "Ct.  of  Chy."  B. 
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courts  were  naturally  referred  to  the  Chancellor,  and 
he  thus  came  to  be  called  the  keeper  of  the  king's  con- 
science. And  later  by  a  royal  order  all  matters  of 
"grace,"  that  is,  special  apj^lication  to  the  king  for 
equity,  were  directed  to  be  prosecuted  before  the  Chan- 
cellor or  keeper  of  the  great  seal.* 

The  Chancellor  and  his  assistants  acted  as  clerks  for 
the  common  law  courts.  All  actions  in  the  law  courts 
were  commenced  by  the  issuing  of  an  original  writ, 
which  writs  were  framed  by  the  Chancellor's  clerks,  aft- 
erwards called  masters  in  chancery,  and  issued  out  of 
the  chancery  in  the  name  of  the  king  and  under  his  great 
seal.  The  writ  was  directed  to  the  sheriff  of  the  proper 
county,  requiring  him  to  command  the  defendant  to 
right  the  wrong  set  forth  in  the  writ  or  to  appear  in  one 
of  the  common  law  courts  and  answer  for  his  default.f 

While  the  clerks  of  the  chancery  issued  the  writs  and 
drafted  them  from  the  facts  presented  by  suitors  for 
justice,  the  law  judges  had  exclusive  authority  to  pass 
upon  their  sufficiency,  as  well  as  what  would  constitute 
a  defense  to  each  cause  of  action.  From  their  adjudica- 
tions the  form  of  the  writs  that  might  be  issued  by  the 
clerks  became  fixed  and  rigid,  and  while  ordinary  ac- 
tions had  a  corresponding  writ,  causes  of  action  arose  for 
which  there  was  no  writ,  and  the  common  law  courts 


*1  Madox  Hist.  Ex.  60;  Hargreave's  Law  Tracts,  427. 
Blackstone  states  the  common  law  functions  of  the  chancellor  to 
be  of  earlier  origin  than  his  equity  jurisdiction.   3  Bl.  Com.  47-8. 

fl  Spence  Eq.  Jur.  238;  3  Harv.  Law.  Rev.  97;  1  Madox 
Hist.  Ex.  85-6. 


180  CHANCERY    JURISPRUDENCE. 

refusing  to  allow  the  old  writs  to  be  modified  to  meet 
the  emergency  it  was  necessary  for  parliament  to  at- 
tempt to  remedy  the  matter  by  statute,  and  by  the 
statute  of  Westminster  II.  (13  Edw.  I.  Chap.  24)  it 
was  provided  that  the  clerks  of  the  chancery  might  issue 
a  writ  in  a  new  case,  and  if  they  failed  to  agree  upon  one, 
they  should  refer  the  matter  to  the  next  parliament, 
where  one  might  be  framed.*  This  statute  gave  to  the 
chancery,  or  clerk's  office  of  the  law  courts,  three  new 
writs,  trespass  on  the  case,  trover  and  assumpsit,  and 
then  it  failed.  And  they  are  sometimes  called  the  equi- 
table actions  of  the  law,  from  the  fact  of  their  being 
broader  and  more  liberal  than  the  other  common  law 
writs,  t 

In  the  reign  of  Edward  III.  (1327-1377),  the  court 
of  chancery  had  assumed  jurisdiction  to  give  relief  in 
cases  not  cognizable  by  the  law  courts  and  requiring 
extraordinary  remedies,  and  in  the  22nd  year  of  Ed- 

*1  Spcnce  Eq.  Jur.  325;  3  Bl.  Com.  51. 

Actions  at  law  at  this  time  were  divided  into  two  general 
classes;  first,  Real  Actions;  second,  Personal  Actions.  Real 
actions  were  brought  to  determine  the  right  to  and  the  pos- 
session of  the  various  estates  in  land,  and  all  these  proceedings 
were  exceedingly  technical,  both  in  form  and  procedure.  Per- 
sonal actions  were  divided  into  two  classes,  ex  contractu  and  ex 
delicto.  And  it  necessarily  happened  that  there  were  a  great 
many  applicants  whose  cases  did  not  fall  within  the  ground 
covered  by  any  writ,  and  which  were  still  meritorious  and  ap- 
pealed to  the  conscience  of  the  king.  Undouhtedly  at  first  the 
kinf^  or  the  Chancellor  gave  personal  attention  to  such  cases 
and  saw  that  substantial  justice  was  done. 

fS  BI.  Com.  r^^  :  1  Spence  Eq.  .Tur.  326. 
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ward  III.,  by  ordinance  all  matters  of  equity  or  grace 
were  referred  to  the  Chancellor  or  keeper  of  the  great 
seal.* 

After  this  ordinance  of  Edward  III.,  and  the  as- 
sumption of  separate  jurisdiction  by  the  chancery,  suits 
in  equity  were  instituted  by  bill  addressed  to  the  chan- 
cellor. This  bill  was  from  a  very  early  period  written 
in  English  and  hence  was  called  an  English  bill,  while 
the  proceedings  in  the  common  law  courts  were  in  Latin. 
The  earliest  bill  of  which  we  have  any  record  was  filed 
in  the  reign  of  Henry  V.,  and  was  written  in  law 
French.f 

The  bill  addressed  to  the  chancellor  contained  a  sim- 
ple statement  of  facts  upon  which  relief  was  predicated. 
At  first,  the  chancellor,  after  a  personal  examination  of 


*1  Madox  62;  1  Story  Eq.  Jur.  Sec.  44n;  Rex.  v.  Hare,  1 
Strange  150;  Pomeroy,  Eq.  Sec.  1;  Bispham,  Prin.  Eq.  Intro- 
Chap. 

"But  when,  about  the  end  of  the  reign  of  King  Edward  III., 
uses  of  lands  were  introduced,  and,  though  totally  discounte- 
nanced by  the  courts  of  common  law,  were  considered  as  fiduciary 
deposits  and  binding  in  conscience  by  the  clergy,  the  separate 
jurisdiction  of  the  chancer}''  as  a  court  of  equity  began  to  be 
established;  and  John  Waltham,  who  was  bishop  of  Salisbury 
and  chancellor  to  King  Richard  II.,  by  a  strained  interpretation 
of  the  above  statute  of  Westm.  2,  devised  the  writ  of  subpoena, 
returnable  in  the  court  of  chancery  only,  to  make  the  feoffee 
to  uses  accountable  to  his  cestui/  que  use;  which  process  was 
afterwards  extended  to  other  matters  wholly  determinable  at  the 
common  law,  upon  false  and  fictitious  suggestions." — 3  Bl. 
Com.  51. 

fHals  V.  Hynchly,  1  Law  Quar.  Rev.  443 ;  3  Bl.  Com.  442. 


182  CHANCERY    JURISPRUDENCE. 

the  bill,  if  he  found  the  case  meritorious,  issued  a  sub- 
poena requiring  the  defendant  to  appear  before  the 
court  of  chancery  and  answer.  Aftenvards  the  chan- 
cellor required  everj^  bill  to  be  signed  by  the  solicitor 
who  prepared  it,  and  relying  upon  his  judgment  a  sub- 
poena was  issued  as  a  matter  of  course.  The  writ  of 
subpoena  is  said  to  have  been  invented  by  John  Wal- 
tham,  master  of  the  rolls,  in  the  fifth  year  of  the  reign 
of  Richard  II.  It  obtained  its  name  from  the  fact  that 
it  commanded  the  defendant  to  appear  and  answer  the 
complainant,  and  abide  the  order  of  the  court  under  a 
certain  penalty  (subpoena)  therein  inserted.  In  case 
the  defendant  neglected  or  refused  to  appear  he  was 
proceeded  against  for  contempt.* 

Not  only  did  the  court  of  chancery  proceed  in  a  dif- 
ferent manner  in  the  commencement  of  suits,  but  the 
relief  which  it  afforded  was  more  ample  and  complete 
than  the  law  courts  could  give.  And  this  latter  circum- 
stance tended  materially  to  increase  the  number  of  suit- 
ors in  chancery.  The  machinery  of  the  common  law 
courts  to  either  prevent  wrongs  or  compel  parties  to 
carry  out  their  agreements  was  defective.  The  remedy 
for  a  breach  of  contract  at  common  law  was  a  judgment 
for  damages,  but  the  court  of  equity  could  compel  the 
defendant  to  fulfil  his  engagement  by  decreeing  specific 
performance.  So  the  law  courts  were  powerless  in  most 
instances  to  prevent  a  threatened  wrong,  but  the  chan- 
cery by  injunction  could  restrain  the  defendant  from 


♦3  Bl.  Com.  .51,  443;  1  Spence  Kq.  Jur.  338,  345,  369. 
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committing  the  injury  intended.  Again,  in  the  law 
courts  a  judgment  was  enforced  against  the  property 
of  the  defendant,  that  is,  they  acted  in  rem,  while  the 
chancery  court  acts  in  personam,  or  against  the  person. 
And  in  the  troublous  times  of  Richard  II.,  the  chancery 
protected  the  poor  and  weak  against  the  rich  and  power- 
ful, assuming  in  some  cases  criminal  jurisdiction.* 

The  court  of  Chancery  did  not  like  the  law  courts  sell 
justice.  In  those  early  times  one  of  the  principal  reve- 
nues of  the  crown  was  derived  from  the  sale  of  justice, 
or,  more  accurately,  perhaps,  from  a  sale  of  the  means 
of  procuring  justice.  Every  step  in  a  law  suit  had  to  be 
purchased  with  a  fine,  or  what  we  should  now  call  costs. 
The  suitor  must  pay  for  his  writ;  for  the  privilege  of 
pleading  certain  facts;  to  hasten  the  trial;  to  hasten 
judgments,  and  for  the  collection  of  the  judgment. 
Some  of  these  amounts  were  very  considerable,  and  it 
might  easily  happen  that  the  fines  paid  the  king,  to- 
gether with  the  attorney's  fees,  would  deter  one  from 
bringing  a  suit  at  law.f 


*Spence  Eq.  Jur.  344,  353n,  685.  Another  important  dif- 
ference between  the  two  courts  existed  in  the  method  of  taking 
proofs.  At  law  no  person  in  interest  could  testify,  nor  could 
the  plaintiff  compel  the  defendant  to  be  a  witness ;  while  in 
chancery  the  defendant  could  be  compelled  to  answer  the  com- 
plainant's bill  under  oath,  and  specifically  answer  the  inter- 
rogatories therein  contained,  and  if  the  defendant  desired  to 
obtain  the  complainant's  testimony  he  could  do  so  by  cross-bill. 
3  Bl.  Com.  382,  437,  446. 

fMadox,  in  his  history  of  the  Exchequer,  classifies  these 
court  fines  as:    1.   Fines  to  have  justice  and  right;   2.   fines  for 
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Under  Lord  Ellesmere  (1616),  an  able  chancellor, 
the  practice  of  the  court  of  chancery  in  enjoining  the 
collection  of  judgments  and  proceedings  at  law  was 
stouth^  resisted  by  the  law  courts  with  Sir  Edward  Coke, 
then  chief  justice  of  the  king's  bench,  as  their  chief 
backer,  with  the  result  that  the  matter  was  referred  to 
the  king  and  counsel,  and  they  decided  in  favor  of  the 
equity  court.*  A  similar  conflict  between  the  law  and 
equity  courts  arose  in  this  country  in  New  York  in 
1809.t 

Under  a  succession  of  able  chancellors  the  jurisdic- 
tion of  the  equity  court  became  firmly  established,  and 
its  method  of  procedure  uniform  and  complete,  and  so 
it  existed  in  England  side  by  side  with  the  law  courts 
until  1873,  when  the  passing  of  the  Judicature  Acts 
united  the  two  systems  of  courts  into  one  supreme  court, 
of  which  chancery  became  a  division.^ 


writs,  pleas,  trials  and  judgments;  3.  fines  for  expedition  of 
picas,  trials  and  judgments;  4.  fines  for  delay  thereof;  5. 
fines  payable  out  of  the  debt  recovered. — Chap.  12. 

*"This  contest  was  so  warmly  carried  on,  that  indictments 
were  preferred  against  the  suitors,  the  solicitors,  the  council, 
and  even  a  master  in  chancery,  for  having  incurred  a  frMmunire, 
by  questioning  in  a  court  of  equity  a  judgment  in  the  court  of 
king's  bench,  obtained  by  gross  fraud  and  imposition. — 3  Bl. 
Com.  53-54 ;  Camp.  Lives  Ld.  Chancellors,  Chap.  48 ;  Courtney 
v.  Glenvillc,  Cro.  Jac.  343;  Earl  of  Oxford's  Case,  2  White  & 
Tudor  642;  8  Swanst.  22n. 

jRc  Yates,  2  Jolins.  317;  Yates  v.  Lansing,  5  Johns.  282; 
0  Johns.  395. 

:i;36  k  37  Vict.,  c.  66;  25  Am.  L.iw  Rev.  1 ;  10  Harvard  Law 
Rev.  442 ;  Kerly,  Hist,  of  Eq.  p.  273. 
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Sec.  1129.  EARLY  HISTORY  OF  CHAN- 
CERY IN  THE  UNITED  STATES.— The  Amer- 
ican colonies  were  settled  during  the  most  influential 
period  of  the  chancery  court  in  England,  and  it,  along 
with  other  serviceable  institutions  of  the  mother  coun- 
try, became  engrafted  on  the  judicial  system  of  the  va- 
rious colonies.  In  most  of  them  the  equity  powers  were 
exercised  by  the  royal  governor  in  conjunction  with 
his  council,  while  in  Rhode  Island,  during  the  colonial 
period,  the  assembly  acted  as  a  court  of  chancery.  In 
all  of  the  colonies,  except  Pennsylvania,  the  chancery 
existed  as  a  distinct  tribunal  from  the  common  law 
courts.  In  Pennsylvania  equity  was  administered  by 
the  law  courts  and,  according  to  the  procedure  of  the 
common  law,  until  the  middle  of  the  present  century. 
When  the  colonies  became  States,  they  either  established 
separate  courts  of  equity,  presided  over  by  chancellors, 
or  conferred  the  equity  powers  upon  the  ordinary  law 
courts  with  a  provision  for  its  exercise  according  to  the 
forms  and  procedure  of  chancery.  The  Pennsylvania 
experiment  affording  a  connecting  link  between  the 
early  plan  of  a  chancery  court  and  that  which  now  com- 
monly exists  in  the  United  States.* 

Sec.  1130.  STATUS  OF  CHANCERY  IN  THE 
UNITED  STATES  AT  PRESENT.— As  a  result 
of  the  adopting  of  the  Code  system,  and  the  unification 
of  the  various  actions  into  a  single  action  under  that 


*  Wilson,  Cts.  of  Chan,  in  America,  18  Am.  Law  Rev.  233-6: 
Wells  V.  Pierce,  27  N.  H.  512;  Pomeroy  Eq.  Jur.  (2d  ed.), 
Sec.  338. 
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system,  the  American  states  and  territories  may  be  di- 
vided into  three  groups  as  regards  the  method  followed 
of  administering  equity  jurisprudence.    These  are: — 

First.  Those  states  m  which  separate  courts  of  chan- 
cery are  maintained,  and  law  and  equity  are  adminis- 
tered by  distinct  tribunals  under  different  modes  of  pro- 
cedure. In  this  group  the  chancery  court  is  copied  after 
the  Court  of  Chancery  in  England,  and  is  similar  as  to 
powers  and  jurisdiction.  This  group  includes  Alabama, 
Delaware,  jNIississippi,  New  Jersey  and  Tennessee.* 

Second.  Those  states  in  which  law  and  equity  are 
still  administered  in  their  district  and  appropriate 
forms,  but  by  the  same  court.  The  boundaries  be- 
tween the  two  as  to  jurisdiction  being  jealously  guard- 
ed, and  the  chancery  jurisdiction  not  ceasing  because 
the  statutes  confer  the  same  powers  on  the  law  courts.f 
The  most  important  member  of  this  group  is  the  fed- 
eral government  of  the  United  States,  comprising  the 
various  federal  courts,  which  follow  the  system  uni- 
formly and  are  not  influenced  by  state  legislation.'! 
The  states  belonging  to  this  group  are,  Arkansas,  Flor- 
ida, Georgia,  Illinois,  Maine,  INIaryland,  Massachu- 
setts, ^Michigan,  New  Hampshire,  New  Mexico,  Penn- 
sylvania, Rhode  Island,  Vermont,  Virginia  and  West 
Virginia. 

•Am.  8:  Enfr.  Encyc.  Law  (2d  cd.),  Vol.  11,  p.  154;  Bar- 
ton's Suit  in  Eq.  22;  IJispham's  Prin.  Eq.  (5th  cd.),  Sec.  15. 

•{•Barton's  Suit  in  Eq.  2.3;  Bispham,  Prin.  Eq.  25;  Byrd  v. 
Jones,  84-  Ala.  '.VMy,  McCWm  v.  Smith,  158  Pa.  St.  49;  35  W. 
Va.  167. 

JLlvingstonc  v.  Story,  9  Pet.  632;  150  U.  S.  202. 
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Third.  This  group  includes  the  states  and  territories 
which  have  adopted  the  Civil  Code.  In  these  the  dis- 
tinction between  actions  at  law  and  suits  in  equity  is 
abolished,  and  all  relief  is  said  to  be  administered 
through  the  uniform  procedure  of  a  civil  action.  The 
effect  of  this  is  not,  however,  to  abolish  entirely  the  dis- 
tinction between  law  and  equity,  though  affording  a 
common  method  of  administration.  The  fundamental 
principles  of  equity  are  regarded,  and  it  is  even  quite 
common  to  refer  to  actions  involving  equity  principles 
as  equitable  actions,  as  distinguished  from  law  actions. 
The  abolition  of  the  distinction  between  suits  in  equity 
and  at  law  as  made  by  the  Codes  does  not  allow  of  the 
bringing  an  action  not  previously  cognizable  either  in 
law  or  equity.* 

Sec.  1131.  EQUITY  OR  CHANCERY  LAW 
DEFINED. — In  its  literal  acceptation,  equity  is  near- 
ly synonymous  with  justice,  but  in  its  technical  sense  it 
means  chancery  law,  or  that  system  of  rules  by  which 
courts  of  chancery  are  governed  in  the  administration 
of  justice.  This,  like  the  common  law,  consists  of  prece- 
dents running  through  nearly  the  same  lapse  of  time.f 


*Am.  &  Eng.  Encyc.  Law  (2d  ed.),  "Equity";  Woodford 
V.  Leavenworth,  14  Ind.  311 ;  Hill  v.  Barrett,  14  B.  Monr.  67; 
Turner  v.  Pierce,  34  Wis.  658. 

fWalker,  Am.  Law,  55. 

The  early  writers  on  equity  were  inclined  to  forget  the  dis- 
tinction made  by  Walker,  and  like  Grotius  give  all  the  credit 
for  administering  justice  to  the  equity  courts,  his  definition  of 
equity  as  given  by  Blackstone,  being  "the  corrections  of  that 
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Sir  Henry  Maine  characterizes  equity  as  a  series  of 
"agencies  by  which  law  is  brought  into  harmony  with 
society.'.'*  While  Mr.  Lobingier,  the  author  of  the  arti- 
cle on  Equity  in  the  American  and  English  Encyclo- 
pedia of  Law,  speaks  of  it  as  a  source  rather  than  a 
subject — a  source  which  has  contributed  to  our  juris- 
prudence equally  with  the  common  law  and  legislation, 
and  not  a  subject  with  rigid  boundaries  and  logical  sub- 
divisions.t  That  the  results  of  the  equity  or  chancery 
com-ts  in  ameliorating  the  condition  of  the  law  would 


wherein  the  law  (by  reason  of  its  universality),  is  deficient." — 1 
Bl.  Com.  61. 

"Equity,  then,  in  its  true  and  genuine  meaning,  is  the  soul 
and  spirit  of  all  law ;  positive  law  is  construed,  and  rational 
law  is  made  by  it.  In  this,  equity  is  synonymous  to  justice; 
in  that,  to  the  true  sense  and  sound  interpretation  of  the  rule. 
But  the  very  terms  of  a  court  of  equity,  and  a  court  of  laxv, 
as  contrasted  to  each  other,  are  apt  to  confound  and  mislead 
us;  as  if  the  one  judged  without  equity,  and  the  other  was 
not  bound  by  any  law.  Whereas  every  definition  of  illustration 
to  be  met  with,  which  now  draws  a  line  between  the  two  juris- 
dictions, by  setting  law  and  equity  in  opposition  to  each  other, 
will  bo  found  cither  totally  erroneous,  or  erroneous  to  a  certain 
degree." — 3  Bl.  Com.  429,  et.  seq. 

"By  judicial  equity  is  meant  a  systematic  appeal  for  relief 
from  a  cramped  administration  of  defective  laws  to  the  disci- 
plined conscience  of  a  comj)etent  magistrate,  applying  to  the 
special  circumstances  of  defined  and  limited  classes  of  civil  cases 
the  principles  of  natural  justice,  controlled  in  measure  as  well 
by  consideration  of  public  policy  as  by  established  precedent, 
and  by  positive  provisions  of  law." — Phelps,  Jurid.  Eq.  p.  192. 

•Mnino's  Ancient  Law,  23-24. 

fAm.  &  Eng.  Encyc.  Law  (2d  cd.),  p.  149. 
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have  been  accomplished  by  other  expedients  cannot  be 
doubted,  when  we  see  how  easily  the  two  systems  are 
united  under  modern  practice  and  administered  by  the 
same  judge  sitting  one  moment  as  a  law  judge,  and 
the  next  as  an  equity  court. 

Sec.  1132.  AUTHORITIES  ON  EQUITY 
JURISPRUDENCE  OR  CHANCERY  LAW.— 
Among  the  early  standard  works  on  Equity,  is  Judge 
Story's  book  on  Equity  Jurisprudence,  which  has 
reached  its  13th  edition.  An  excellent  work  of  current 
authority  is  Pomeroy's  Equity  Jurisj^rudence  in  three 
volumes,  now  in  its  second  edition.  Adam's  Equity,  a 
book  viewing  the  subject  from  the  standpoint  of  juris- 
diction, has  reached  its  eighth  American  edition.  Bisp- 
ham's  Principles  of  Equity  is  a  single  volume  work  of 
great  value,  which  is  in  its  6th  edition.  There  are  nu- 
merous other  authorities,  among  which  we  mention, 
Beach,  Bigelow,  Brett,  Merwin,  Shiras,  Smith,  Snell, 
and  Williard.  Perhaps  the  most  useful  authority  for  a 
practitioner  is  the  American  and  English  Encyclopedia 
of  Law,  which  by  its  cross-references  to  the  special  top- 
ics in  equity  jurisprudence,  and  numerous  citations 
from  the  various  states,  becomes  more  exhaustive  than 
any  other  work. 


CHAPTER  II. 

PRINCIPLES    OF    JURISDICTION,    ]MAXIMS    AND    DOCTRINES 

OF  EQUITY. 

Sec.  1133.  EQUITY  HAS  NO  JURISDIC- 
TION OVER  CRI:MES.— It  is  one  of  the  well  set- 
tled principles  limiting  equity  jurisdiction,  that  a  court 
of  equity,  unless  its  jurisdiction  is  enlarged  by  an  ex- 
press statute,  is  limited  to  the  protection  of  civil  rights, 
and  has  no  power  either  to  prevent  the  commission  of 
crimes,  or  interfere  with  their  prosecution,  pardon  or 
punishment.  But  where  the  equity  court  has  jurisdic- 
tion because  of  a  wrongful  invasion  of  private  property, 
this  jurisdiction  will  not  be  divested  because  the  wrong- 
ful act  also  constitutes  a  crime.* 

Sec.  1134.  EQUITY  WILE  NOT  ASSUME 
JURISDICTION  WHERE  THERE  HAS  AL- 
WAYS BEEN  A  PLAIN,  ADEQUATE  AND 
COMPLETE  RE]\IEDY  AT  LAW.— Ever  since 
ecjuity  jurisprudence  began  to  be  governed  by  rules 
and  to  approach  a  definite  system  of  procedure  it  has 
refused  to  entertain  actions  when  there  was  a  complete, 
adequate  and  practical  remedy  at  law.  The  principle 
was  early  applied  by  the  court  in  refusing  to  entertain 

♦Mayor  of  York  v.  I^ilkin^rton,  2  Atk.  SOS  (1742);  Littleton 
V.  Fritz,  05  la.  488;  Mu/,rlcr  v.  Kansas,  123  U.  S.  623;  West  v. 
Mayor,  10  Pai^n.  530;  75  N.  V.  362;  44  Conn.  419;  70  Miss. 
602;  52  Ala.  198;  77  N.  C.  2. 
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actions  for  the  recovery  of  land,  since  the  remedy  by 
ejectment  at  law  was  complete.*  Though  the  court 
had  by  mistake  assumed  jurisdiction  in  such  a  case,  its 
adjudication  is  not  void,  and  will  be  binding  on  the  par- 
ties and  cannot  be  attacked  collaterally.t 

Sec.  1135.  ENLARGEMENT  OF  LEGAL 
REMEDY  DOES  NOT  AFFECT  JURISDIC- 
TION IN  EQUITY.— But  the  fact  that  after  equity 
has  assumed  jurisdiction  of  certain  subjects,  the  legal 
remedies  is  enlarged,  whether  by  judicial  construction, 
or  legislative  action,  will  not  divest  the  equity  courts  of 
their  customary  jurisdiction,  unless  this  is  the  express  of 
fair  intention  of  the  statute.? 

Sec.  1136.  EQUITY  WILL  RETAIN  JURIS- 
DICTION TO  GIVE  COMPLETE  RELIEF.— 
Where  the  equity  court  has  rightfully  taken  cognizance 

*Tenham  v.  Herbert,  2  Atk.  483;  Hipp  v.  Babin,  19  How. 
271 ;  Lewis  v.  Cocks,  23  Wall.  466;  136  U.  S.  393. 

fMellen  v.  Iron  Works,  131  U.  S.  352;  Goodman  v.  Winter, 
64  Ala.  410. 

Unless  the  remedy  at  law  is  practical,  efficient,  and  of  prompt 
and  accurate  administration  equity  will  assume  jurisdiction,  and 
where  the  matter  involves  long  and  complicated  accounts,  equity 
will  take  jurisdiction,  notwithstanding  the  remedy  at  law.  War- 
ner V.  McMulIin,  131  Pa.  St.  370;  130  U.  S.  505;  48  Minn. 
372;  58  Conn.  12;  62  Mich.  480. 

$  Atkinson  v.  Leonard,  3  Brown  Ch.  218,  224;  Reeves  v. 
Morgan,  48  N.  J.  Eq.  429 ;  Darst  v.  Phillips,  41  Ohio  St.  514 ; 
Case  v.  Fishback,  10  B.  Monr.  40;  Eyre  v.  Everett,  2  Russ. 
381-2.  In  the  last  case  Lord  Eldon  stated:  "This  court  will 
not  suffer  itself  to  be  ousted  of  any  part  of  its  original  juris- 
diction because  a  court  of  law  happens  to  fall  in  love  with  the 
same  or  a  similar  jurisdiction." 
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of  a  particular  controversy,  it  will  continue  its  adjudi- 
cation for  the  purpose  of  giving  complete  relief,  though 
the  matter  may  involve  questions  pm-ely  legal  in  nature. 
As  stated  by  Lord  Nottingham,  "Where  this  court  can 
determine  the  matter,  it  shall  not  be  handmaid  to  other 
courts,  nor  beget  a  suit  to  be  ended  elsewhere."*  This 
results  from  the  maxim  that  equity  seeks  to  prevent  a 
multiplicity  of  suits.t  But  the  suitor  must  bring  him- 
self in  the  first  instance  within  the  equitable  jurisdiction 
of  the  court,  or  bring  his  action  in  good  faith  with  rea- 
son to  believe  himself  entitled  to  equitable  relief,  and 
then  the  court  will  grant  both  equitable  and  legal  relief, 
or  legal  relief  alone  if  it  is  more  practicable.! 

Sec.  1137.  EQUITY  WILL  TAKE  JURIS- 
DICTION TO  PREVENT  A  MULTIPLICITY 
OF  SUITS. — In  order  to  prevent  a  multiplicity  of 
suits,  and  carry  out  its  scheme  of  applying  practical  and 
speedy  justice  to  controversies,  equity  courts  will  as- 
sume jurisdiction  where  numerous  persons  have  a  com- 
munity of  interest  or  a  common  right  or  title  in  the  sub- 
ject-matter as  against  a  common  adversary,  or  where 
such  persons  have  an  equitable  cause  of  action  or  de- 
fense against  such  adversary,  involving  the  same  ques- 


*Pnrkcr  v.  Dec,  2  Ch.  Cas.  200;  and  see,  129  N.  Y.  274; 
113  N.  Y.  213. 

tKasiin.in  v.  Bunk,  58  N.  H.  421 ;  Turner  v.  Pierce,  34  Wis. 
058;  133  X.  V.  U). 

JCasc  V.  .Minot,  158  Mass.  577;  106  Mass.  232;  Gomiloy 
V.  Clark,  134  U.  S.  338;  Russell  v.  Clark,  7  Cranch  69;  93 
Ala.  542. 
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tions  of  law  and  fact.*  So  where  there  is  danger  of  a 
number  of  suits  at  law  between  the  same  individuals, 
and  concerning  the  same  subject-matter,  or  such  suits 
are  actually  brought,  and  are  not  yet  adjudicated,  or  not 
conclusive,  equity  vvill  assume  jurisdiction  to  put  an  end 
to  the  litigation.  The  principle  is  a  corollary  to  that 
which  gives  jurisdiction  where  there  is  no  plain,  ade- 
quate and  complete  relief  at  law.f 

MAXIMS  OF  EQUITY. 

Sec.  1138.    THE    MAXIMS    OF    EQUITY.— 

While  at  first  the  decisions  in  the  equity  courts  were 
supposed  to  be  in  accordance  with  the  conscience  of  the 


*How  V.  Tenants  of  Bromsgrove  (1681),  1  Vern.  22;  Cadi- 
gan  V.  Brown,  120  Mass.  493;  Adams  v.  Manning,  48  Conn. 
477.  The  action,  known  as  a  "bill  of  peace,"  may  be  employed 
where  the  claim  is  preferred  by  one  against  a  number,  or  by  a 
number  against  one.  The  party  defending  must  have  some  de- 
fense to  the  suits  to  entitle  him  to  equitable  jurisdiction.  29  Fla. 
617.  "There  must  be  some  recognized  ground  of  equitable 
interference  or  some  community  of  interest  in  the  subject-matter 
of  controversy,  or  a  common  right  or  title  involved,  to  warran!: 
the  joinder  of  all  in  one  suit;  or  there  must  be  some  common  pur- 
pose in  pursuit  of  a  common  adversary,  where  each  may  resort  to 
equity,  in  order  to  be  joined  in  one  suit;  and  it  is  not  enough 
that  there  is  a  community  of  interest  merely  in  the  questions  of 
law  or  fact  involved." — B3^  the  court  In  Tribette  v.  111.  Cent.  R. 
Co.,  70  Miss.  182. 

fMarsh  v.  Reed,  10  Ohio  347;  Warren  Mills  v.  Seed  Co., 
65  Miss.  391 ;  Lembeck  v.  Nye,  47  Ohio  St.  336 ;  Wheelock  v. 
Noonan,  108  N.  Y.  179;  54  N.  Y.  159;  Eldridge  v.  HiU,  2 
Johns.  Ch.  281. 
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Chancellor,  and  to  vary  according  as  the  "conscience" 
of  that  personage  varied,  and  the  court  was  made  the 
subject  of  some  very  caustic  remarks  by  the  common 
law  judges  in  consequence.*  This  is  now  remedied, 
and  equity  through  a  long  succession  of  able  chancel- 
lors, and  numerous  established  precedents,  which  in  ac- 
cordance with  the  doctrine  of  stare  decisis, — which 
came  to  prevail  in  equity  under  the  chancellorship  of 
Lord  Eldon, — now  claims  to  be  a  science,  and  like  other 
sciences  is  governed  by  fixed  maxims  and  doctrines.f 

The  twelve  or  thirteen  maxims  of  equity  are  concise 
statements  gleaned  from  the  established  practice  of  the 


*"For  lazv  we  have  a  measure,  and  know  what  to  trust  to; 
equity  is  according  to  the  conscience  of  him  that  is  chancellor; 
and  as  that  is  larger  or  narrower,  so  is  equity.  'Tis  all  one 
as  if  they  should  make  the  standard  for  the  measure  a  chancel- 
lor's foot.  What  an  uncertain  measure  would  this  be!  One 
chancellor  has  a  long  foot,  another  a  short  foot,  a  third  an 
indifferent  foot.  It  is  the  same  thing  with  the  chancellor's  con- 
science."—Seldon,  Table  Talk,  Tit.  Equity,  cited  in  3  Bl.  Com. 
432n. 

f'The  doctrines  of  this  court  ought  to  be  as  well  settled  and 
made  as  uniform  almost  as  those  of  the  common  law,  la^'ing 
down  fixed  principles,  but  taking  care  that  they  arc  to  be  applied 
according  to  the  circumstances  of  each  case.  I  cannot  agree 
that  the  (loctrines  of  this  court  are  to  be  changed  with  every 
succeeding  judge.  Nothing  would  inflict  on  me  greater  ])ain, 
in  quitting  this  })lace,  than  the  recollection  that  I  had  done 
anything  to  justify  the  reproach  that  the  equity  of  this  court 
vjiries  like  the  chancellor's  foot." — Per  Lord  Eldon  in  Gee  v. 
Pritrhard,  ^  Swanst.  414.  See  also,  Kerly's  Hist,  of  Equity; 
fJ  IJI.  Com.  45^9,  ct  scq.;  Hargrave's  Law  Tracts,  325;  1  Story 
Kq.  Jur.  319. 
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equity  courts,  indicating  generally  as  well  what  equity 
is,  as  what  it  is  not,  and  now  are  usually  applied  as  de- 
termining the  limits  of  equity  jurisprudence.  They  are 
stated  as  follows:  1.  He  who  seeks  equity  must  do 
equity.  2.  He  who  comes  into  equity  must  come  with 
clean  hands.  3.  Equity  aids  the  vigilant,  not  the  sloth- 
ful. ( These  three  are  sometimes  classified  as  pre-requi- 
site  maxims.)  4.  Equity  acts  specifically,  and  not  by 
way  of  compensation.  5.  Equity  acts  in  personam. 
6.  Equity  follows  the  law.  (The  last  three  are  classi- 
fied as  descriptive  maxims.)  7.  Equity  suffers  no  wrong 
without  a  remedy.  8.  Equity  regards  that  as  done  which 
ought  to  have  been  done.  9.  Equity  regards  the  sub- 
stance and  intent,  not  the  form.  10.  Equity  imputes  an 
intent  to  fulfil  an  obligation.  11.  Equality  is  equity.  12. 
Where  the  equities  are  equal  the  law  will  prevail.  13. 
Where  the  equities  are  equal  priority  of  time  will  pre- 
vail. (The  maxims  from  the  7th  to  the  13th  are  classi- 
fied as  substantive  maxims. )  * 

Sec.  1139.  PRE-REQUISITE  MAXIMS.— 
These  show  what  the  applicant  for  equity  must  possess 
before  he  can  invoke  the  aid  of  a  court  of  equity,  and 
are  three  in  number. 


*Am.  &  Eng.  Encyc.  Law  (2d  ed.)  Equity;  1  Pom.  Eq. 
Jur.  Sec.  360.  Bispham's  Prin.  of  Eq.  omits  the  maxim, 
"Equity  regards  the  substance  and  intent,  and  not  the  form," 
thus  enumerating  but  twelve  maxims,  and  other  authorities  give 
them  a  different  classification  and  vary  the  language  somewhat. 
See  Fetter's  Hand  Book  of  Eq.  Chap.  3 ;  Hayne's  Outlines  of 
Eq.  p.  19;  Phelps,  Jurid.  Eq.  p.  296. 


196  CHANCERY    JURISPRUDENCE. 

1.  He  Who  Seeks  Equity  Must  Do  Equity.    This  is 
one  of  the  earliest  maxims  of  equity  to  receive  general 
sanction.    It  arose  from  the  desire  of  the  court  to  finally 
dispose  of  all  matters  arising  and  growing  out  of  a 
controversy  over  which  it  had  jurisdiction.    It  therefore 
requu-ed  the  complainant,  as  well  as  the  defendant,  to 
perform  all  acts  on  his  part  which  are  necessary  to  the 
final  disposition  of  the  case.    Thus  if  the  vendor  or  the 
vendee  comes  into  court  to  enforce  specific  performance 
of  a  contract  in  regard  to  the  sale  of  land,  the  court  hav- 
ing ascertained  and  deteraiined  that  the  contract  ought 
to  be  enforced,  will  decree  that  the  vendor  shall  execute 
to  the  purchaser  the  proper  deed  of  conveyance,  and 
that  the  purchaser  shall  pay  to  the  vendor  the  balance 
due.    This  will  be  the  decree  no  matter  which  party  is 
complainant.*    In  this  class  of  cases  the  complainant  is 
not  required  to  do  any  act  which  he  would  not  be  com- 
pelled to  do  if  he  had  been  made  defendant.  But  there  is 
another  class  of  cases  where,  under  this  maxim,  the  com- 
plainant is  required  to  do  what  he  could  not  be  com- 
pelled or  required  to  do  if  he  were  defendant,  and  the 
defendant  complainant.     For  example,  if  to  secure  a 
loan  the  complainant  has  executed  a  bond  bearing  usur- 
ious interest,  and  the  statute  makes  such  bond  void,  the 
court  will  not  entertain  his  bill  to  annul  the  bond  except 
u|)on    tlie    condition    that   he    pay   the   defendant    the 
amount  of  the  loan.f 


♦Williinl   V.   Tayloc,   8  Wall.   5.57;  Eastman   v.   Plumer,  46 
N.  H.  480;  Hodwdl  v.  Bndwdl,  66  Vt.  101. 

fCani|)h(!I   V.    Murray,  6f2  (la.  86;  Kslava  v.   Crampton,  61 
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2.  He  Who  Comes  Into  Equity  :Must  Come  With 
Clean  Hands.  This  is  not  a  maxim  peculiar  to  equity 
alone,  since  law  courts  also  refuse  to  aid  a  wrongdoer, 
and  enforce  for  his  benefit  an  illegal  or  immoral  con- 
tract. But  the  rule  is  broader  and  more  far  reaching 
in  equity  than  at  law^;  and  again  there  are  certain  ex- 
ceptions to  the  rule  as  applied  in  equity,  and  generally, 
the  rule  is  limited  to  bar  only  cases  in  which  the  iniquity 
of  the  complainant  is  directly  connected  with  the  mat- 
ter in  litigation.* 

Ala.  507 ;  Corby  v.  Bean,  44  Mo.  379 ;  Mason  v.  Gardiner,  4  Bro. 
C.  C.  436;  42  111.  256. 

So  where  the  complainant  seeks  to  be  relieved  from  illegal 
taxes,  a  part  of  which  are  lawful,  he  must,  as  a  condition  of 
being  relieved  from  payment  of  the  illegal  taxes,  pay  the  others. 
Smith  V.  Auditor,  20  Mich.  398 ;  Merrill  v.  Humphrey,  24  Mich. 
170;  Montgomery  County  v.  Elston,  32  Ind.  27;  Reed  v.  Tay- 
lor, 56  111.  288;  Casey  v.  Wright,  14  Mont.  315;  45  Neb.  96; 
92  U.  S.  101;  99  Ind.  352.  The  complainant  must  do  equity 
as  a  condition  precedent.  Comstock  v.  Johnston,  46  N.  Y.  615 ; 
Pattee's  Cas.  5. 

Again,  ./here  a  party  seeks  the  benefit  of  a  purchase  made 
for  him  In  the  name  of  a  trustee,  to  whom  he  is  Indebted,  he 
will  not  be  relieved  except  upon  payment  not  only  of  the  pur- 
chase money  but  of  the  other  Indebtedness.  Sturgis  v.  Champ- 
neys,  5  My.  &  Cr.  97;  Campbell  v.  Campbell,  21  Mich.  438: 
Foster  v.  Wryhtman,  123  Mass.  100;  Tongue  v.  Nutwell,  31 
Md.  302.  The  maxim  Is  also  applied  In  cases  of  rescission  of 
contracts,  partition,  quieting  title,  and  the  like,  where  It  is 
equitable  that  the  complainant  perform  some  act  on  his  part. 
But  the  maxim  Is  only  applied  to  enforce  the  doing  of  something 
arising  from  or  belonging  to  the  transaction  In  controversy. 
Otis  V.  Gregory,  111  Ind.  504;  Finch  v.  Finch,  10  Ohio  St.  507. 

*Dering  v.  WInchelsea,  1  Cox    318;  Hay's  Estate,  159  Pa. 
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The  original  and  primary  jurisdiction  of  the  court 
of  chancery  was  based  upon  the  fact  that  the  complain- 
ant could  not  obtain  a  recognition  of  his  just  rights  in  a 
court  of  law.  The  very  foundation  of  his  claim  to  be 
heard,  therefore,  was  grounded  upon  the  theory  that  in 
equity  and  good  conscience  he  was  entitled  to  relief.  It 
follows,  that  if  he  is  a  wrongdoer,  he  is  on  that  account 
without  standing  in  the  court,  and  cannot  be  heard  to 
complain  of  another  wrongdoer  in  the  same  transac- 
tion.* 

The  maxim  requires  the  court  to  refuse  relief  to  a 
party  not  only  under  an  illegal  contract,  but  also  under 
one  that  is  unconscionable,  owing  to  the  sharp  practices 
of  the  complainant. t  So  in  all  cases  where  the  com- 
plainant's claim  is  tainted  with  his  own  fraud,  relief 
will  be  denied.  As  where  he  seeks  to  recover  property 
which  he  has  conveyed  in  fraud  of  creditors,  equity  will 
not  aid  him. J 


St.  384 ;  Foster  v.  Winchester,  92  Ala.  497.  If  the  complainant's 
conduct  has  been  exemplary  as  regards  the  subject-matter  of 
the  suit,  his  misconduct  in  other  and  independent  matters  will 
not  be  considered.  Neither  will  the  complainant's  fraud  be 
regarded  if  it  has  not  injured  the  defendant.  Meyer  v.  Yesser, 
32  Ind.  294. 

*()vcrton  V.  Bannister,  3  Hare  503;  Lewis'  Appeal,  67  Pa. 
St.  153;  Atwood  v.  Fisk,  101  Mass.  363;  Bleaklcy's  Appeal,  66 
Pa.  St.  187. 

fWillard  V.  Tayloe,  8  Wall.  557;  Pomeroy's  Eq.  Jur.  Sec. 
400n. 

XUnU  V.  Kodgtrs,  3  Paige  154;  Stewart  v.  Inglehart,  7  G. 
&  J,  132.  But  a  party  is  sometimes  relieved  against  an  illegal 
contract,  wIkii  he  ••u-fcd  in  good   faith  and  was  not  aware  at  the 
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3.  Equity  Aids  the  Vigilant,  Not  the  Slothful.  This 
maxim  is  sometimes  stated  as  "Delay  defeats  equities," 
and  is  a  corollary  to  the  first  one  requiring  the  com- 
plainant to  do  equity.  One  must  not  slumber  upon  his 
rights,  when  by  thus  doing  he  permits  others  to  acquire 
interests,  or  expend  money  in  ignorance  of  them.  Thus 
if  one,  having  full  knowledge  that  what  another  is  about 
to  do  will  seriously  interfere  with  his  rights,  it  will  be 
too  late  for  him  to  apply  to  the  court  for  relief  after 
such  acts  have  been  performed,  he  must  ask  the  aid 
of  the  court  immediately  to  enjoin  the  doing  of  the  acts. 
After  the  injury  is  done  he  will  be  left  to  his  remedy 
at  law  for  damages.  It  is  said  that  nothing  will  call 
forth  the  action  of  equity  except  conscience,  good  faith 
and  diligence.     And  the  authorities  indicate  that  dili- 


time  that  the  contract  was  in  violation  of  the  statute  or  against 
public  poJicy.  Reynell  v.  Spyne,  8  Hare  222.  But  if  he  knew 
that  the  contract  was  unlawful  he  will  not  be  permitted  to  enforce 
It.    Sykes  v.  Beadon,  11  L.  R.  Ch.  D.  170. 

The  right  of  a  plaintiff  to  recover  is  sometimes  questioned 
when  the  given  contract  was  made  on  the  part  of  the  defendant 
to  enable  him  to  violate  some  statute?  The  rule  in  such  case 
is  said  to  be  this:  If  the  plaintiff  has  done  anything  to  aid 
or  assist  the  defendant  to  accomplish  his  illegal  purpose,  aside 
from  the  sale,  or  payment,  or  any  other  part  of  the  contract 
is  in  any  way  dependent  upon  the  execution  of  the  illegal  pur- 
pose, the  complainant  cannot  enforce  the  contract.  If,  however, 
although  the  complainant  knows  for  what  illegal  purpose  the 
contract  is  made  by  defendant,  he  takes  no  part  whatever  in 
such  illegal  project,  and  the  contract  docs  not  depend  in  any 
part  on  such  illegal  project,  then  he  may  recover.  Tracy  v. 
Talmadge,  14  N.  Y.  162;  77  Hun    215;  144  Pa.  St.  235. 
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gence  is  not  the  least  important  of  these  requisites.* 
This  rule  is  the  statute  of  limitations  in  equit5\ 

Sec.  lUO.  DESCRIPTIVE  MAXIMS.— By  de- 
scriptive maxims  is  meant  those  which  describe  the  man- 
ner in  which  equity  gives  rehef.     They  are: — 

1.  Equity  Acts  Specifically  and  Not  by  Way  of 
Compensation.  By  this  maxim  is  meant  that  equity 
instead  of  giving  a  money  damage  in  lieu  of  the  per- 
formance of  an  act,  compels  the  defendant  to  specifical- 
ly perform  the  required  act,  by  three  remedies  known 
as  "specific  performance,"  "injunction,"  and  "reforma- 
tion." 

2.  Equity  Acts  in  Personam  and  Not  in  Rem.  This 
maxim  refers  to  the  manner  in  which  chancery  enforces 
its  decrees,  making  their  performance  obligatory  on 
the  person,  rather  than  by  looking  to  the  proj^erty  of 
the  defendant  for  satisfaction.  By  the  application  of 
this  maxim  the  equity  courts  from  the  earliest  times 
have  been  able  to  enforce  decrees  regarding  land  lying 
outside  the  jurisdiction  of  the  court,  as  in  another  coun- 
try, or  in  another  state.f 

3.  Equity  Follows  the  Law.  This  maxim  is  quite 
restricted,  and  simply  means  that  equity  follows  the  law, 
when  the  rule  of  the  statute  or  common  law  is  direct 


♦Smith  V.  Clay,  3  Bro.  C.  C.  639 ;  Ellison  v.  Moffat,  1  Johns. 
Ch.  46;  Pattce's  Cas.  4;  Calhoun  v.  Millard,  121  N.  Y.  81; 
49  N.  J.  Eq.  397 ;  Akins  v.  Hill,  7  Ga.  573. 

fPcnn  V.  Lord  Baltimore,  1  Ves.  Sr.  444;  Mullcr  v.  Dows, 
94  U.  S.  444;  Pattce's  Cas.  19;  Brown  v.  Desmond,  100  Mass. 
Ji07;  Olney  v.  Eaton,  66  Mo.  563;  Palmer  v.  Mead,  7  Conn. 
149;  16  S.  C.  276. 
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and  positive.  Thus  equity  will  never  direct  a  party  to 
violate  the  law,  nor  dispense  with  the  obligations  of  the 
statute,  and  hence  will  not  modify  or  change  the  rule 
in  regard  to  the  descent  of  property.*  So  where  the 
rules  of  law  are  applicable  equity  will  follow  them,  and 
in  equity  matters  adopt  rules  analogous  to  those  of  the 
law  in  similar  matters.  But  this  is  not  always  so,  and 
frequently  gives  relief  where  the  law  could  not  do  so.f 

Sec.  1141.  SUBSTANTIVE  MAXIMS.— The 
substantive  maxims  declare  the  fundamental  doctrines 
applied  by  equity  in  administering  relief,  and  are: — 

1.  Equity  Suffers  No  Wrong  Without  a  Remedy. 
This  maxim  is  said  to  be  the  very  foundation  of  equity 
jurisdiction.  Under  the  common  law  there  were  many 
wrongs  which  the  law  courts  could  not  remedy  at  all 
or  only  partially  redress.  It  was  to  meet  this  defect  of 
the  common  law  that  equity  began  to  assume  separate 
jurisdiction,  and  the  application  of  this  maxim  is  co- 
extensive with  the  jurisdiction  of  the  chancery  courts. 
The  limitations  and  restrictions  on  the  maxim  are  these : 
That  only  legal  rights  as  distinguished  from  moral 
rights  and  obligations  are  enforced  in  equity ;  and  where 
a  party  has  a  complete  and  adequate  remedy  at  law, 
but  the  law  court  is  unable  to  enforce  its  command 
through  neglect  or  inability,  the  complainant  has  a  mere 


*Comper  v.  Comper,  2  P.  Wms.  720. 

fBurgess  v.  Wheate,  1  W.  Black,  123;  Rookes  Case,  5  Rep. 
99b;  Kemp  v.  Prior,  7  Ves.  237;  Hedges  v.  Dixon  Co.,  150 
U.  S.  192;  Calef  v.  Parsons,  48  III.  App.  258;  165  111.  305; 
Clark  V.  Potter,  32  Ohio  St.  49. 
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moral  right  to  redress  in  equit}^  and  the  court  will  not 
interfere.  If  there  is  no  relief  at  law,  due  to  the  nature 
of  the  claim,  equity  will  interfere;  while  if  there  is  no 
actual  relief  at  law,  because  in  that  particular  case,  al- 
though ample  ground  for  relief  existed  in  the  court, 
it  bore  no  fruit  in  fact,  equity  will  not  interfere.*  The 
maxim  is  invoked  when  the  court  deals  with  newly 
created  rights  and  duties. 

2.  Equity  Regards  That  As  Done  Which  Ought  to 
Have  Been  Done.  This  maxim  is  the  foundation  upon 
which  rests  the  doctrine  of  equitable  estates.  Every 
kind  of  equitable  property,  with  a  few  exceptions,  as 
distinguished  from  legal  ownership,  is  due  to  this 
maxim.  In  one  aspect  the  meaning  of  the  maxim  is 
declared  to  be  that  "the  party  to  a  contract,  or  his  legal 
representatives,  may  insist  upon  being  placed  in  a  situa- 
tion equally  as  advantageous  as  if  the  contract  had  been 
fulfilled," — or  more  broadly  speaking,  it  means  that 
"whenever  the  holder  of  property  is  subject  to  an  equity 
in  resj)ect  of  it,  the  court  will,  as  between  the  parties  to 
the  equity,  treat  the  subject-matter  as  if  the  equity 
had  been  worked  out,  and  as  impressed  with  the  charac- 
ter which  it  would  then  have  borne."  Thus,  in  case  of 
an  executory  sale,  where  the  whole  of  the  price  lias  not 
been  paid,  equity  treats  such  balance  as  personal  assets 
of  the  vendor  for  which  he  would  have  a  lien  upon  the 

♦Finnegan  v.  Ferranfllnn,  15  Fla.  379;  Recs  v.  City,  19  Wall. 
107;  Heine  v.  Leon  Corns.  19  Wal.  6.55-8;  Joy  v.  St.  Louis, 
138  U.  S.  1  ;  R.  R.  Co.  v.  Rutherford,  62  Fed.  Rep.  796;  Weber 
V.  Weber,  90  Wis.  467;  Greene  v.  Keene,  14  R.  I.  388. 
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land.*  But  the  maxim  is  not  only  applicable  to  execu- 
tory contracts,  but  applies  to  all  classes  of  equities,  so 
as  to  consider  as  done  any  act  which  ought  to  have  been 
done  to  secure  the  rights  of  another  person.f  The 
maxim  does  not  cover  what  might  have  been  done,  but 
only  what  ought  to  be  done,  and  then  only  as  to  those 
who  have  stipulated  as  to  what  shall  be  done,  or  those 
who  stand  in  their  places.i:  Again,  the  maxim  is  not 
enforced  when  hmocent  third  persons  would  be  injured, 
but  gives  place  to  the  maxim  that  when  equities  are 
equal  the  law  must  prevail.  § 

3.  Equity  Regards  the  Substance  and  Intent,  Not 
the  Form.  The  law  courts  were  bound  by  rigid  rules 
and  forms.  Thus  an  instrument  under  seal,  was,  at 
common  law,  conclusively  presumed  to  have  been  made 
for  a  consideration,  and  a  total  lack  of  consideration 
could  not  be  shown ;  mortgages  were  considered  as  con- 

*Craig  V.  Leslie,  3  Wheat.  563,  .576;  Gardiner  v.  Gerrish, 
23  Me.  46;  Williamson  v.  Krohn,  66  Fed.  Rep.  655;  Daggett 
V.  Rankin,  31  Cal.  327. 

fFrederick  v.  Frederick,  1  P.  Wms.  710;  Coventry  v.  Bar- 
clay, 3  DeG.  &  S.  320;  Taylor  v.  Russell,  119  N.  C.  30.  One 
of  the  oldest  and  most  common  applications  of  the  maxim  is  the 
doctrine  of  equitable  conversion,  by  which  where  a  will,  deed  or 
contract  directs  land  to  be  converted  into  money,  or  money 
expended  for  land,  the  courts,  in  pursuance  of  the  maxim,  will 
treat  the  property  as  having  that  character  which  by  the  terms 
of  the  instrument  it  was  directed  to  have.  Craig  v.  Leslie,  supra; 
Jackson  v.  Snell,  34  Ind.  241 ;  Brewer  v.  Herbert,  30  Md.  301. 

JBurgess  v.  Wheate,  1  W.  Black.  123;  Crabtree  v.  Bramble, 
3  Atk.  680;  Felch  v.  Hooper,  119  Mass.  52,  57. 

§Casey  v.  Casvaroe,  96  U.  S.  467. 
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ditional  sales,  and  penalties  and  forfeitures  were  en- 
forced for  the  full  amount.  While  equity  goes  back  of 
the  mere  formal  acts  of  the  parties  to  ascertain  with 
what  intent  the  act  was  performed,  and  then,  if  possible, 
aids  the  parties  in  doing  what  they  intended  to  do. 
Hence  it  will  permit  parties  to  show  that  a  contract 
under  seal  was  in  fact  made  without  consideration,  or 
that  it  has  since  been  discharged,  although  such  dis- 
charge is  not  evidenced  by  a  contract  under  seal.*  And 
resulting  from  this  maxun  are  the  equitable  doctrines 
authorizing  the  chancery  courts  to  relieve  from  forfeit- 
ures, penalties,  and  the  like.f 

4f.  Equity  Imputes  an  Intent  to  Fulfill  an  Obliga- 
tion. This  maxim  gives  rise  to  the  doctrine  of  result- 
ing trusts.  So  that  when  a  partj?-  is  under  obligation, 
by  covenant,  to  do  certain  acts  for  the  benefit  of  the 
covenantee,  and  does  acts  which  he  might  have  done 
in  j^ursuance  of  the  covenant,  without  an  indication  of 
his  purpose  or  intent  in  so  doing,  equity  will  presume 
that  the  acts  were  done  with  intent  to  fulfill  his  obli- 
gations.:!: And  when  a  trustee  invests  trust  funds,  and 
takes  the  title  in  his  own  name,  the  court  will  infer  that 
the  ])urchase  was  made  for  the  benefit  of  the  cestuy  que 


•Stinchfiild  V.  Millikin,  71  Mc.  567;  Meier  v.  Bank,  55  Ohio 
St.  460;  Campbell  v.  Freeman,  99  Cal.  546;  Varner  v.  Rice, 
44  Ark.  251. 

rrcarh.v  V.  I)uk(«  of  Somerset,  2  Wliitc  and  T.  L.  C.  1100; 
10  Wall.  68;  .50  N.  J.  Kq.  7!}. 

:i:I)(acon  V,  Smith,  ii  Atk.  fJS'} ;  Wilcocks  v.  Wilcocks,  2  Vcrn. 
558;  Sowdon  v.  Sowdon,  1  Bro.  C.  C.  582. 
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trusty  if  the  trust  funds  were  actually  employed  in  the 
transaction.* 

5,  Equality  Is  Equity.  This  maxim  is  of  ancient 
origin  and  application,  and  was  designed  to  mitigate 
the  evils  of  the  common  law  in  allowing  certain  cred- 
itors to  secure  preference  in  the  distribution  of  an  in- 
solvent estate.  Equity  seeks  to  distribute  the  entire 
assets  pro  rata  among  the  creditors,  rather  than  allow 
each  one  to  take  in  the  order  of  obtaining  judgment 
against  the  insolvent.!  So  at  common  law  when  land 
was  conveyed  to  several  persons  they  were  considered 
joint  tenants,  while  in  equity,  if  there  is  any  circum- 
stance which  will  justify  it,  they  will  be  regarded  as 
tenants  in  common. I  The  same  is  true  where  several 
persons  own  a  mortgage  taken  to  secure  a  loan.§  And 
the  maxim  operates  to  abate  legacies  pro  rata  when 
there  is  a  deficit  in  the  assets;  to  make  an  apportion- 
ment among  creditors  holding  liens,  and  among  co- 
contractors  and  co-sureties.Tf 

6.  Where  the  Equities  Are  Equal  the  Law  Will 


*Ferris  v.  Von  Vechten,  73  N.  Y.  113;  Johnson  v,  Dougherty, 
18  N.  J.  Eq.  406. 

jButler  Paper  Co.  v.  Robbins,  151  111.  632;  Bank  v.  Sherman, 

101  U.  S.  403;  139  111.  549. 

JRigdon  V.  Vallier,  3  Atk.  731 ;  Harris  v.  Ferguson,  16  Sim. 
308;  Aveling  v.  Knipe,  19  Ves.  441;  Lake  v.  Gibson,  1  White 
&  T.  L.  Cas.  215. 

§Randall  v.  Phillips,  3  Mason  378 ;  Goodwin  v.  Richardson, 
11  Mass.  469;  Kinsley  v.  Abbott,  19  Me.  430. 

^Russell  V.  Failor^  1  Ohio  St.  327;  Hawker  v.  Moore,  40 
W.  Va.  49 ;  Faurot  v.  Gates,  86  Wis.  569. 
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Prevail.  This  maxim  is  closely  allied  to  the  one  preced- 
ing and  the  one  following  it.  Under  this  maxim,  where 
the  equities  are  equal,  he  who  has  in  addition  to  his  equal 
equitable  claim,  a  legal  claim  also  will  prevail.*  This 
maxim,  along  with  the  next  one,  forms  the  foundation 
for  the  doctrine  concerning  priorities,  notice  and  bona 
fide  purchasers  without  notice,  to  which  reference  will 
again  be  made.     (See  Sec.  1147,  et  seq.) 

7.  Where  the  Equities  Are  Equal  He  Who  Is  First 
in  Time  "Will  Prevail.  This  maxim  is  a  corollary  of 
the  preceding,  expressing  a  different  phase  of  deter- 
mining priorities  where  otherwise  the  equities  are  equal. 
The  equities  must  be  equal,  then  if  one  is  prior  in  time, 
he  shall  prevail.!  It  is  usually  applied  as  between  lien- 
holders. 

DOCTRINES   OF   EQUITY — ESTOPPEL,    ELECTION,    SATISFAC- 
TION,   PERFORMANCE,    CONVERSION,   ETC. 

Sec.    1142.      EQUITABLE     ESTOPPEL.— In 

equity,  if  one  by  his  words  or  conduct,  causes  another  to 
rely  upon  the  existence  of  a  certain  state  of  things,  and 
induces  that  other  to  act  on  that  belief,  and  thereby  to 
change  his  former  position  for  the  worse,  the  person 
so  inducing  the  other  is  estopped,  or  precluded  from 
averring  against  the  other  a  different  state  of  things 

♦Thorndikc  v.  Hunt,  53  DcG.  &  J.  563;  Fitzsimmons  v.  Ogdcn, 
7  Crnnch  2;  Phillii).s  v.  Croiimiond,  2  Wash.  C.  C.  441;  Shlras 
V.  Craif;,  7  Craiuli  5^4;  Williams  v.  Cliarlicr,  15  N.  Y.  App. 
Div.  128. 

tUicc  V.  Ilicc,  2  Drwc.  7.'J;  Spnicor  v.  Clark,  L.  R.  9  Ch. 
Div.  l.'}7;  Hirry  v.  Mulual  Ins.  Co.,  2  Johns.  Ch.  603. 
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as  existing  at  the  same  time.*    The  elements  necessary 
to  create  equitable  esto^jpel  include  the  following: — 

1.  Misrepresentation  or  concealment  as  to  material 
facts  by  words  or  conduct  of  the  culpable  party. 

2.  Actual  or  imputed  knowledge  as  to  the  untruth- 
fulness of  the  facts  alleged  by  the  culpable  party. 

3.  Innocent  ignorance  of  the  true  state  of  affairs 
on  the  part  of  the  party  misled. 

4.  It  is  enough  if  the  culpable  party  intend,  or  ought 
reasonably  to  anticipate  that  his  representations  will  be 
acted  upon  by  the  other  party,  or  by  the  public  gen- 
erally.! 

5.  The  party  asserting  an  estoppel  must  have  acted 
promptly  and  to  his  prejudice  on  the  assertions  or  con- 
duct of  the  culpable  party.l 

The  effect  of  equitable  estoppel  is  to  give  the  party 
entitled  to  its  benefits  the  same  rights  against  the  party 
estopped  as  though  the  representations  had  been  true; 
in  other  words,  the  culpable  party  has  to  stand  by  and 
make  good  the  facts  he  has  asserted.  § 


*Keate  v.  Phillips,  18  Ch.  Div.  560;  Dickerson  v.  Colegrove, 
100  U.  S.  578;  Horn  v.  Cole,  51  N.  H.  287;  Pickard  v.  Sears, 
6  Ad.  &  El.  469;   Gillett  v.  Wiley,  126  111.  310. 

•fVreeland  v.  Ellsworth,  71  la.  347;  Jackson  v.  Allen,  120 
Mass.  79;  2  Pom.  Eq.  Jur.  Sec.  809-810;  Blair  v.  Wait,  69 
N.  Y.  113 ;  McLean  v.  Dow,  42  Wis.  610;  55  N.  Y.  41 ;  Combes 
V.  Chandler,  33  Ohio  St.  178. 

lAndrews  v.  Aetna  Ins.  Co.,  85  N.  Y.  334;  Weinstein  v. 
Bank,  69  Tex.  38. 

§Grissler  v.  Powers,  81  N.  Y.  57 ;  97  Mass.  498. 
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Sec.  1143.  ELECTION.— Resulting  from  the 
maxim  that  he  who  seeks  equity  must  do  equity,  is  the 
doctrine  of  election,  by  which  when  the  donor  of  prop- 
erty in  the  same  instrument  undertakes  to  transfer  the 
donee's  property  or  interest  to  a  third  person,  the  donee 
must  elect  to  take  either;  under  the  instrument,  and 
transfer  his  property  to  the  party  named;  or,  against 
the  instrument,  forfeiting  so  much  of  the  gift  as  is 
necessary  to  indemnify  the  third  person  by  reason  of 
the  donee's  failure  to  carry  out  all  the  provisions  of  the 
instrument.* 

Election  becomes  necessary  in  all  cases  where  the 
deed  or  instrument  granting  property  shows  a  clear  in- 
tention on  the  part  of  the  grantor  to  therein  dispose  of 
property  belonging  to  the  person  required  to  elect,  and 
property  absolutely  owned  by  the  grantor  is  given  to 
the  person  who  is  required  to  elect. f 


♦Huhlien  v.  Huhlien,  8  S.  W.  Rep.  260;  Peters  v.  Bain, 
133  U.  S.  670;  Brown  v.  Ward,  103  N.  C.  173;  Brown  t. 
Brown,  42  Minn.  270. 

fHattcrsley  v.  Bissett,  25  Atl.  Rep.  332;  Thompson  v. 
Thompson,  2  Strobh.  48;  Penn.  v.  Guggenhcimer,  76  Va.  839; 
Sherman  v.  Lewis,  44  Minn.  107;  Bennett  v.  Harper,  36  W.  Va. 
546;  Sncll's  Eq.,  p.  240. 

In  the  absence  of  express  statute,  a  widow  is  not  compelled 
to  elect  between  her  dower  and  a  testamentary  bequest  from  her 
husband,  iniless  tlic  will  declares  the  same  to  be  in  lieu  of  dower, 
eitlier  expressly  or  by  implication ;  a  mere  tioubtful  expression 
not  requiring  election,  and  sbe  takes  botii.  Adsit  v.  Adsit,  2 
Johns.  Cb.  448.  But  statutes  now  usually  require  an  election 
in  any  case.     1  Pom.  Eq.  Jur.,  Sec.  494. 
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The  election  may  be  either  express  or  implied.  An 
election  will  be  implied  if  the  party  by  his  acts,  con- 
duct or  dealing  with  the  property  indicates  his  intention 
to  treat  it  as  his  own,  after  a  knowledge  of  his  right 
to  elect.* 

Persons  required  to  elect  may  first  ascertain  by  ac- 
tion or  otherwise  the  respective  values  of  their  own 
property,  and  of  that  given  them  in  the  instrument  re- 
quiring the  election.!  Married  women  may  elect  with- 
out the  intervention  of  a  court,  or  they  may  have  an 
inquiry  as  to  the  most  beneficial  course  to  pursue  before 
election.l  In  the  case  of  infants,  the  election  may  be 
postponed  until  their  majority,  but  usually  the  court 
elects  for  them  according  to  their  best  interests,  as  is 
also  the  case  where  the  election  is  to  be  made  by  a  person 
non  compos  mentis. I 

An  election  once  made,  and  not  in  mistake  of  facts, 
is  irrevocable,  and  binding  on  the  elector,  and  all  claim- 
ing under  him,  as  well  as  the  other  beneficiaries  in  the 
instrument.!! 


*Penn  v.  Guggenheimer,  supra;  Watson  v.  Watson,  128  Mass. 
152;  Tibbitts  v.  Tibbitts,  19  Ves.  663. 

fPusey  V.  Desbouvrie,  3  P.  Wms.  315;  3  Brown  Ch.  88. 

JDavis  V.  Page,  9  Ves.  350;  Howell  v.  Tomkins,  42  N.  J. 
Eq.  305. 

§Streatfield  v.  Streatfield,  1  White  &  T.  L.  Cas.  333;  3 
Brown  Ch.  285 ;  Kennedy  v.  Johnston,  65  Pa.  St.  451 ;  61  N.  H. 
596;  32  Minn.  336. 

TlWake  V.  Wake,  3  Br.  Ch.  255 ;  Coru  v.  Cory,  37  N.  J.  Eq. 
198;  1  Pom.  Eq.  Jur.  Sec.  516. 
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Sec.  1144.  SATISFACTION.— By  satisfaction  in 
equity  is  meant  the  donation  of  a  thing  with  the  in- 
tention that  it  shall  be  taken  either  wholly  or  in  part 
extinguishment  of  some  claim  of  the  donee  against  the 
donor.  The  intention  may  be  implied  as  well  as  ex- 
press, but  there  must  be  something  to  show  that  the 
donor's  intent  was  to  make  a  gift  in  satisfaction  of  the 
claim.* 

If  the  gift  is  by  parol  and  not  accompanied  by  any 
writing  explaining  it,  oral  evidence  is  admissible  to  show 
its  true  purpose,  and  this  will  include  the  donor's  dec- 
larations made  at  the  time.f  If  the  gift  is  evidenced 
by  a  written  instrument  from  which  there  is  a  presump- 
tion that  it  was  made  in  satisfaction  of  a  prior  claim, 
parol  evidence  may  be  admitted  to  rebut  this  presump- 
tion, but  if  there  is  no  presumption  from  the  instrument 
parol  evidence  is  not  admissible  to  show  the  intent  of 
the  parties.1:  This  doctrine  is  applied  in  equity  where 
a  debtor,  by  will  or  otherwise,  confers  a  pecuniary  bene- 
fit on  his  creditor,  and  where  a  parent  or  one  in  loco 
parentis  makes  a  double  provision  for  a  child  or  person 
standing  towards  him  in  a  filial  relation. § 


♦Hardingham  v.  Thomas,  2  Drew  353;  1  Pom.  Eq.  Jur. 
Sec.  520. 

13  Hare  509;  Sims  v.  Sims,  10  N.  J.  Eq.  158;  5  Rand 
(Va.)   577. 

tGillium  V.  Chancellor,  43  Miss.  437;  82  N.  Y.  103;  Hall  v. 
Hill,  1  Dm.  &  War.  94. 

§TaIl)()t  V.  Shrewsbury,  2  White  &  T.  L.  Cas.  379;  Strong 
V.   Williams,  12   Mass.  390. 

Where  a  testator  gives   a  legacy  to  a  creditor  equal  to  or 


PRINCIPLES    OF    JURISDICTION.  211 

Sec.  1145.  PERFORMANCE.— It  is  a  doctrine 
of  equity  resting  on  the  maxim  which  imputes  an  in- 
tention to  fulfil  an  obligation  that,  a  covenant  to  do  an 
act  by  which  a  benefit  or  specified  property  will  be  con- 
ferred on  another  is  deemed  performed  both  where  the 
party  does  some  act  which  practically  effects  the  pur- 
pose of  the  covenant,  though  not  expressly  referring 
or  conforming  to  the  covenant,  and  where  by  operation 
of  law  the  party  allows  property  to  descend  to  the  cov- 
enantee and  which  practically  fulfills  the  obligation.* 

Sec.  1146.  EQUITABLE  CONVERSION.— 
This  subject  has  already  been  considered  under  the 
maxim  that  equity  regards  that  as  done  which  ought  to 
be  done,  and  from  which  it  springs.  Conversion  is  said 
to  be  that  notional  change  in  the  nature  of  property  by 
which,  for  certain  purposes,  realty  is  considered  per- 


exceeding  the  amount  of  the  debt,  the  presumption  arises  that 
it  was  intended  as  a  discharge  of  the  debt,  but  the  presumption 
will  be  overcome  by  slight  circumstances  to  the  contrary.  So  if 
a  father  or  person  standing  in  loco  parentis  makes  a  testamen- 
tary provision  for  a  child,  and  then,  before  death  makes  a  gift 
or  advancement  to  such  child,  a  presumption  arises  that  such 
gift  was  in  satisfaction  of  the  testamentary  bequest,  and  such 
satisfaction  is  called  "ademption."  Jones  v.  Mason,  5  Rand 
577,  and  it  takes  more  than  slight  circumstances  to  overcome 
the  presumption  in  favor  of  ademption,  18  Ves.  140.  So  where 
a  father,  or  person  standing  in  that  relation,  agrees  to  make  a 
provision  for  a  child,  and  afterwards  makes  a  testamentary 
bequest  to  such  child,  the  presumption  arises,  that  such  pro- 
vision is  to  be  In  satisfaction  of  the  agreement.  3  Ves.  516; 
2  H.  L.  Cas.  131. 

♦Goldsmid  v.  Goldsmid,  1  Swanst.  211 ;  2  Vern.  558. 
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sonalty,  and  personal  property  as  realty,  and  trans- 
missible and  descendible  as  such.* 

Aside  from  particular  terms  governing,  the  rule  is, 
that  conversion  takes  place  at  the  time  the  instrument 
becomes  operative,  that  is,  in  wills  at  the  death  of  tes- 
tator, and  in  deeds  and  other  instruments,  on  execu- 
tion and  delivery. t  For  the  purposes  of  the  instru- 
ment directing  it,  the  conversion  operates  to  change  the 
nature  of  the  property  as  directed,  including  all  the 
direct  consequences  resulting  from  the  notional  change. J 

Sec.  1147.  NOTICE.— Where  the  equities  are 
equal  in  the  litigants  it  becomes  important  to  inquire 
as  to  other  matters  which  may  assist  the  court  in  de- 
termining which  should  prevail.     In  so  doing  it  may 

*3  Pom.  Eq.  Jur.  Sec.  1159. 

fSnell's  Eq.  p.  211;  160  Pa.  St.  65;  Allen  v.  Watts,  98 
Ala.  384. 

|Steed  V.  Preece,  L.  R.  18  Ex.  192;  In  re  Simmons,  55  Ark. 
485 ;  for  purposes  not  indicated  in  the  instrument  it  will  be 
treated  as  it  actually  is ;  tlius,  land  which  is  considered  con- 
verted into  personalt}'  cannot  be  sold  b}'  the  executor  as  though 
actually  personal  property.  95  N.  Y.  7 ;  72  Wis.  539.  Contra, 
123  Pa.  St.  1. 

Double  Conversion  takes  place  where  land  is  directed  to  be 
sold  and  the  proceeds  reinvested  in  other  lands,  or  vice  versa ; 
and  the  court  treats  it  as  having  gone  through  the  steps  di- 
rected, however  numerous  they  may  be.  Pearson  v.  Lane,  17 
Vcs.  101;  Ford  v.  Ford,  80  Mich.  42;  82  Ga.  687.  While 
Reconversion  is  the  changing  back  to  its  original  state  land  or 
personalty  equitable  converted  as  before  indicated.  It  occurs 
where  the  party  getting  the  j)roj)erty  has  the  right  to  elect  in 
what  form  he  will  accept  it.  Secley  v.  Jago,  1  P.  Wms.  389; 
69  N.  Y.  1 ;  82  Ga.  687. 
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be  of  importance  to  ascertain  whether  or  not  one  of  the 
claimants  took  with  notice  of  a  prior  equitable  right 
in  another,  and  in  such  case  this  fact  is  sufficient  to 
defeat  the  after  acquired  right.  Notice  is  not  the  same 
as  knowledge,  and  may  be  actual  notice,  or  constructive 
notice.* 

Actual  notice  may  be  either  knowledge  of  a  fact,  or 
conscious  possession  of  the  means  of  knowledge,  though 
not  used.f  While  constructive  notice  is  the  legal  pre- 
sumption of  notice  or  knowledge  arising  either  from 
strong  evidence,  or  existing  by  reason  of  express  stat- 
utes defining  in  advance  what  shall  constitute  notice,  as 
the  recording  acts. I 

Thus  visible  and  notorious  possession  of  land  is  notice 
of  the  possessor's  title  to  subsequent  purchasers  and 
incumbrancers,  if  not  merely  temporary  or  special  in 
its  nature.  §  And  one  is  charged  with  notice  of  all  mat- 
ters appearing  on  the  face  of  any  instrument  through 
which  he  derives  title,  or  which  might  be  acquired  from 


*"By  notice  is  meant  the  information  concerning  a  fact  ac- 
tually communicated  to  a  party  by  an  authorized  person,  or 
actually  derived  by  him  from  a  proper  source,  or  else  presumed 
by  law  to  have  been  acquired  by  him,  which  information  is 
regarded  as  equivalent  in  its  legal  effects  to  full  knowledge  of 
the  fact,  and  to  which  the  law  attributes  the  same  consequences 
as  would  be  imputed  to  knowledge." — 2  Pom.  Eq.  Jur.  594. 

fDrey  v.  Doyle,  99  Mo.  459;  Brinkman  v.  Jones,  44  Wis. 
498;  79  Me.  195. 

IStory's  Eq.  399;  Coal  Co.  v.  Doran,  142  U.  S.  417. 

§Phelan  v.  Brady,  119  N.  Y.  587;  64  N.  Y.  76;  109  U.  S. 
504:  23  Or.  455. 
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inquiry  suggested  by  such  recitals.*  State  statutes 
universally  require  instruments  affecting  title  to  land 
to  be  recorded,  and  make  such  recording  constructive 
notice  or  public  notice  of  their  contents.! 

Sec.  1148.  BONA  FIDE  PURCHASERS.— By 
a  bona  fide  purchaser  is  meant  one  who  for  a  valuable 
consideration  and  in  good  faith  acquires  property,  with- 
out notice  at  the  time  the  consideration  is  paid,  of  the 
adverse  rights  of  others  therein.J  Such  a  purchaser  of 
property  will  be  protected  in  equity,  though  he  buys 
from  one  who  had  notice  of  adverse  rights;  and  the 
purchaser  from  a  bona  fide  purchaser  will  be  protected 
though  the  former  had  notice  of  adverse  rights,  other- 


♦Wilson  V.  Hart,  1  Ch.  App.  463;  White  v.  Foster,  102 
Mass.  375;  142  U.  S.  417. 

t2  Pom.  Eq.  Jur.  649;  Bird  v.  Dennison,  7  Cal.  297. 

Lis  Pendens.  In  the  absence  of  statutes,  one  who  pending 
a  suit  to  reach  specific  property,  within  tlie  jurisdiction  of  the 
court,  except  negotiable  paper,  acquires  from  a  party  thereto 
any  interest  tlicrein  or  hen  against  the  same,  is  bound  by  the 
judgment  or  decree  that  may  be  rendered,  and  this  is  so  though 
he  purchases  for  a  valuable  consideration  and  without  actual 
notice  of  the  pending  suit,  since  the  suit  is  presumed  to  be 
constructive  notice  to  all.  1  Johns.  Ch.  566 ;  Story's  Eq.  405 ; 
2  P.  Wms.  482;  43  la.  430;  17  N.  Y.  125.  Perhaps  the  doc- 
trine does  not  aj)ply  to  an  action  for  divorce.  Scott  v.  Rodgers, 
77  la.  483,  unless  the  particular  property  to  be  charged  with 
alimony  is  described  in  the  complaint.  43  Kan.  590;  20  Nev. 
232. 

Jl  Story  Eq.  Sec.  409;  85  III.  597;  104  N.  C.  515;  2  Pom. 
Eq.  Jur.  Sees.  737-746. 
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wise  the  title  of  the  bona  fide  purchaser  would  be  worth- 
less.* 

Sec.  1149.  PENALTIES  AND  FORFEIT- 
URES.— As  a  doctrine  of  equity  resulting  from  the 
maxim  that  equity  looks  to  the  intent  rather  than  the 
form,  equity  will  refuse  to  lend  its  assistance  to  enforce 
a  forfeiture  or  penalty  in  its  strict  terms,  but  will  look 
to  the  substantial  and  fair  intent  of  the  instrument  and 
decree  substantial  damages  for  the  failure  to  perform 
the  act  working  the  forfeiture  or  penalty!  But  this 
doctrine  of  equity  does  not  extend  to  relieve  the  party 
from  statutory  penalties,  or  liquidated  damages  pay- 
able on  the  happening  of  a  single  event,  and  where  there 
is  no  other  adequate  method  of  fixing  the  damage  re- 
sulting from  the  breach  of  contract.? 


*Scotland  Co.  v.  Hill,  132  U.  S.  107;  Church  v.  Rutland, 
64  Pa.  St.  432;  87  Mo.  478;  16  Mass.  406.  The  bona  fide 
purchaser  could  not  pass  a  good  title  back  to  his  grantor  who 
had  notice.     Clark  v.  McNeal,  114  N.  Y.  295. 

fSloman  v.  Walter,  2  White  &  T.  L.  Cas.  2022;  Little  v. 
Banks,  85  N.  Y.  258 ;  Dwinel  v.  Brown,  54  Me.  468 ;  Myer  v. 
Hart,  40  Mich.  517. 

Ill  Ap.  Cas.  332;  State  v.  Hall,  70  Miss.  678;  94  N.  C. 
675;  76  Ala.  51 ;  127  111.  101 ;  52  Wis.  669;  57  Pa.  St.  65. 


CHAPTER  HI. 

GROUNDS  FOR  EQUITABLE  RELIEF. 

See.  1150.  ACCIDENT.— One  of  the  oldest 
grounds  for  equity  relief  is  that  of  accident,  by  which 
is  meant  the  happening  of  some  unusual  event,  not  in- 
tended or  provided  for,  whereby  one  person,  without 
gross  negligence  on  his  part,  has  been  deprived  of  some 
right,  or  another  person  has  obtained  an  advantage.* 
In  case  of  many  accidents  the  law  gives  complete  relief, 
and  equity  has  no  jurisdiction,  while  in  other  cases  the 
remedy  at  law  is  inadequate  or  none  is  given  and  equity 
gives  relief.t 

Sec.  1151.  SAME  SUBJECT— WHEN  RE- 
LIEF WILL  BE  GRANTED.— Two  considera- 
tions  must  occur  to  give  equity  jurisdiction  in  case  of 
accident.  First,  the  party  seeking  relief  must  show  a 
conscientious  title  thereto;  and  second,  the  law  courts 
must  have  been  originally  unable  to  grant  suitable  re- 
lief.J  A  party  may  be  injured  by  an  accident,  if  he 
resorts  to  a  law  court,  in  that:  1.  He  may  have  a  legal 
riglit  and  lose  his  remedy  at  law.  2.  He  may  by  acci- 
dent, according  to  rules  of  law,  be  deprived  of  the  right 


♦Smith  E(i.  Jur.  p.  36;  2  Pom.  Eq.  Jur.  Sec.  823. 

fPcople  V.  Bnrtlctt,  3  Hill    571 ;  People  v.  Manning,  8  Cow. 
297. 

IKx  parte  Gremwiiy,  6  Ves,  812;  Fowler  v.  Bott,  6  Mass. 
63;  L.  R.  9  Q.  H.   162;  42  N.  H.  109;  99  Mo.  622. 
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itself.  3.  He  may  incur  through  the  accident  under 
the  rules  of  law,  some  liability  which  it  is  inequitable 
for  him  to  bear. 

1.  Legal  Right  and  No  Remedy  at  Law.  Under 
this  head  may  be  classed  accidents  depriving  a  man 
of  the  proof  of  his  rights,  as  lost  bonds,  promissory 
notes,  deeds,  mortgages,  etc.  The  common  law  has 
been  enlarged  by  statute  in  these  cases,  but  equity  main- 
tains its  jurisdiction  to  give  relief.* 

2.  Deprived  of  the  Right  Itself.  An  example  of 
this  is  where  an  apprentice  has  paid  a  fee  for  instruction 
and  the  master  dies  during  the  period;  equity  will  de- 
cree the  repayment  of  a  reasonable  portion  of  the  fee. 
(Newton  v.  Rowse,  1  Vern.  460.) 

3.  Inequitable  Liability  Incurred.  As  where  an  ad- 
ministrator has  paid  claims  in  full,  the  estate  being 
solvent,  and  then  by  accident  the  assets  are  destroyed, 
equity  will  grant  relief.     (2  Freem.  1.) 

Not  every  accident,  however,  will  be  relieved  against 
in  a  court  of  equity.  Accidents  covered  by  the  cov- 
enants of  a  contract  will  not  be  relieved  against;  thus, 
if  a  lessee  has  covenanted  to  keep  buildings  in  repair 
and  surrender  them  in  the  same  condition  as  received, 
and  they  are  accidentally  destroyed  by  fire,  he  must  re- 
build, since  that  is  in  reality  his  contract;  so  if  he  has 
covenanted  to  pay  rent  for  a  certain  term,  he  must  pay 


*East  India  Co.  v.  Boddaur,  9  Ves.  464;  Patron  v.  Camp- 
bell, 70  111.  72;  Adams  v.  Edmunds,  55  Vt.  352;  107  Mass 
543;  34  Conn.  546;  42  N.  H.  109;  16  Ala.  130. 
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notwithstanding  the  premises  have  been  made  untenant- 
able by  casualty.* 

When  from  accident  there  has  been  a  non-execution 
of  a  mere  power,  equity  cannot  grant  relief  .f  But  when 
there  has  been  a  defective  execution,  equity  wdll  grant 
relief  in  favor  of  certain  persons  who  are  favored  in 
the  law,  these  are:  purchaser  or  mortgagee,  creditors, 
a  wife,  a  legitimate  child,  a  charity  ;t  and  will  refuse  aid 
when  there  is  a  defective  execution  as  to,  the  donee  of 
the  power,  a  husband,  a  natural  child,  a  grand-child,  or 
a  volunteer.  §  To  enable  the  court  to  grant  relief  in 
such  cases  the  defect  must  not  be  one  that  goes  to  the 
very  essence  of  the  power,  such  defects  as  a  want  of 
a  seal,  witnesses  or  a  signature  will  be  aided.1I 

Prof.  Bigelow  enumerates  the  following  modern  in- 
stances in  which  equity  grants  relief  in  case  of  acci- 
dent: 1.  Death  of  sheriff  before  making  conveyance 
and  after  making  sale.  2.  Destruction  of  the  records 
in  a  cause.    3.  Loss  of  deed  or  mortgage.    4.  Loss  of 

♦Tompkins  v.  Dudley,  25  N.  Y.  272;  Wells  v.  Calnon,  107 
Mass.  514;  39  la.  11 ;  Bacon  v.  Cobb,  45  111.  53;  25  Conn.  530. 

t Arundell  v.  Thilpot,  2  Vera.  69 ;  Bull  v.  Hardy,  1  Ves.  270. 

JRoid  V.  Shcr^old,  10  Ves.  370;  Wilkes  v.  Holmes,  9  Mod. 
485 ;  Clifford  v.  Burlington,  2  Vern.  379 ;  Bruce  v.  Bruce,  L.  R. 
11  Eq.  371 ;  Imus  v.  Sager,  7  Hare  377. 

§Ellison  V.  Ellison,  6  Ves.  656;  Watt  v.  Watt,  3  Ves.  244; 
Tudor  V.  Anson,  2  Ves.  Sr.  582;  Watts  v.  Bullas,  1  P.  Wms. 
60;  Smith  v.  Ashton,  1  Frccm.  309. 

llReid  V.  Shergold,  10  Ves.  370;  Adney  v.  Field,  Amb.  654. 


GROUNDS    FOR    EQUITABLE    RELIEF.        219 

sealed  instrument.  5.  Loss  of  negotiable  paper.  6. 
Loss  of  receipt.* 

Sec.  1152.  MISTAKE  AS  A  GROUND  FOR 
EQUITABLE  RELIEF.— Mistake  may  be  either 
of  fact  or  law. 

Mistake  of  fact,  in  a  legal  sense,  is  defined  to  be  a 
mistake  not  caused  by  the  neglect  of  a  legal  duty  on 
the  part  of  the  person  making  the  mistake,  consisting 
in: — 1.  An  unconscious  ignorance  or  forgetfulness  of 
a  fact,  past  or  present,  material  to  the  contract;  or,  2. 
Belief  in  the  present  existence  of  a  thing  material  to 
the  contract  which  does  not  exist,  or  in  the  past  exist- 
ence of  such  a  thing  which  has  not  existed. f 

Mistake  of  law  constitutes  a  mistake  only  when  it 
arises  from, — 

1.  A  misapprehension  of  the  law  by  all  parties,  all 
supposing  that  they  had  understood  it,  and  all  making 
substantially  the  same  mistake  as  to  the  law;  or, 

2.  A  misapprehension  of  the  law  by  one  party  of 
which  the  others  are  aware  at  the  time  of  contracting, 
but  which  they  do  not  rectify. t 

*Bigelow's  notes  to  Story  Eq.  (13th  ed.),  Sec.  78;  citing, 
Stewart  v.  Stokes,  33  Ala.  494;  45  Ala.  205;  10  Heisk.  693; 
42  N.  H.  109;  70  111.  72;  20  Vt.  407;  11  W.  Va.  386;  107 
Mass.  543. 

fCal.  Code,  Sec.  1577;  Story's  Eq.  Jur.  Sec.  110;  Hayne's 
Eq.  p.  80. 

$Cal.  Code,  Sec.  1577;  Snell's  Eq.  p.  525;  Willan  v.  Wlllan, 
16  Ves.  72;  81  Wis.  67;  11  Ohio  480;  95  Pa.  St.  279;  8 
Wheat.  174.  Ignorance  of  the  law,  as  a  rule,  does  not  excuse, 
and  this  was  the  earlier  holdings  in  all   cases,  but  now  if  the 
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Sec.  1153.  SAME  SUBJECT— MISTAKE  OF 
LAW. — The  court  will  never  make  for  the  parties  a 
contract  which  they  did  not  intend  to  make,  but  one 
which  they  would  have  made,  perhaps,  had  they  not 
been  ignorant  of  the  law.  But  if  the  parties  intended 
to  make  a  certain  contract,  and  through  their  mutual 
ignorance  of  the  law,  executed  a  paper  containing  a 
different  contract,  equity  will  give  relief.* 

In  some  cases  when  a  person  is  in  full  possession  of 
all  the  facts,  but  through  ignorance  of  the  law  is  mis- 
taken as  to  his  legal  rights,  duties  or  obligations,  and 
consequently  makes  a  contract  affecting  injuriously 
such  rights,  duties  or  obligations,  courts  of  equity  re- 
gard the  mistake  as  one  of  fact,  rather  than  of  law 
and  will  grant  relief. f 


mistake  is  as  to  the  law  governing  the  conduct  of  the  citizen,  a 
violation  of  which  is  a  crime,  the  rule  applies,  while  if  it  refers 
to  the  laws  fixing  property  rights  of  the  individual,  there  are 
several  exceptions,  which  may  be  based  on  good  faith  or  failure 
of  the  parties  to  assent.  Jacobs  v.  Morange,  47  N.  Y.  57; 
Cooper  V.  Phibbs,  L.  R.  2  H.  L.  149;  Tompkins  v.  Hollister, 
60  Mich.  470;  25  Ala.  694;  19  Tex.  303;  Wheaton  v.  Wheaton, 
9  Conn.  96;  36  N.  Y.  673;  18  N.  J.  Eq.  124;  18  Mich.  354. 

♦(Jillespie  V.  Moon,  2  John  Ch.  585 ;  Stone  v.  Hale,  17  Ala. 
557;  McNoughton  v.  Partridge,  11  Ohio  223;  Lont's  Appeal, 
95  Pa.  St.  279;  Renson  v.  Markoe,  37  Minn.  30. 

jMacknet  v.  Macknet,  29  N.  J.  Eq.  54;  Puscy  v.  Desbourie, 
3  P.  Wms.  315;  Blakeman  v.  Blakeman,  39  Conn.  320;  Petchcr 
V.  Hennessey,  48  N.  Y.  415.  Rut  equity  will  not  disturb  a  com- 
promise Ix'tween  the  parties  because  of  mistake  of  fact  or  law 
as  it  seeks  to  disctniragc  litigation,  and  especially  where  the 
matter  compromised  affects  the  honor  of  members  of  a  family. 
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The  ignorance  of  law  which  does  not  excuse,  is  ig- 
norance of  the  law  of  the  land,  and  not  ignorance  of 
the  law  of  another  state  or  country.  Ignorance  of  the 
law  of  a  foreign  state,  and  of  private  statutes  is  treated 
as  mistake  of  fact.*  When  a  party  has  been  led  to 
make  a  mistake  by  a  void  statute,  equity  will  relieve 
as  far  as  possible.!  But  when  the  contract  is  made  un- 
der a  mistake  of  law  produced  by  an  erroneous  decision, 
there  is  considerable  conflict  of  authority.  By  some 
authorities  the  courts  will  give  relief  ;$  and  by  others 
the  parties  are  refused  relief  in  equity. § 

When,  due  to  a  mistake  of  law,  money  is  paid  by 
one  with  full  knowledge  of  all  the  facts,  to  another 
claiming  the  sale,  and  there  is  neither  fraud  nor  mis- 
representation in  the  case,  the  person  making  the  pay- 
ment cannot  recover  the  money  paid  either  in  law  or 
equity.il     But  some  courts  are  inclined  to  treat  the 


Stapilton  v.  Stapilton,  1  Atk.  10;  Casy  v.  Casy,  11  Ir.  Eq. 
R.  32T;  Leach  v.  Fobes,  11  Gray    506. 

*Haven  v.  Foster,  9  Pick.  Ill ;  Morgan  v.  Bell,  3  Wash.  576; 
Pomfret  v.  Windsor,  2  Vos.  Sr.  472;  Williamson  v.  Hitner, 
79  Ind.  233 ;  Bledsoe  v.  Nixon,  68  N.  C.  521 ;  60  Ga.  391 ; 
38  Pa.  St.  194. 

t Harney  v.  Charles,  45  Mo.  157. 

$  Jones  V.  Munroe,  32  Ga.  181;  45  Mo.  157. 

§  Jacobs  V.  Morange,  47  N.  Y.  57 ;  Kelly  v.  Turner,  74  Ala. 
513. 

TfRogers  v.  Ingham,  L.  R.  3  Ch.  Div.  351;  Livermore  v. 
Peru,  55  Me.  469;  Erkins  v.  Nicolin,  39  Minn.  461. 
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ignorance  of  the  law  as  mistake  of  fact,  and  if  so  treated 
the  money  may  be  recovered  in  equity.* 

Sec.  1154.  SAME  SUBJECT— MISTAKE  OF 
FACT. — The  right  of  a  court  of  equity  to  give  relief 
when  a  contract  has  been  made  through  ignorance  or 
mistake  of  fact  is  unquestioned.  There  is  no  general 
presumption  that  a  man  knows  any  fact,  and  whether 
a  particular  fact  was  or  was  not  within  the  knowledge 
of  a  particular  person  at  a  given  time,  is  to  be  inferred 
from  the  surrounding  circumstances.  The  mistake  may 
arise  from  ignorance  of  the  existence  of  some  fact,  past 
or  present,  which  the  parties  believed  did  not  exist,  or 
from  the  belief  that  it  did  exist,  or  once  existed,  when  in 
truth  it  did  not  exist,  or  had  never  existed.  Ignorance 
of  fact  and  mistake  of  fact  are  commonly  used  as  equiv- 
alent expressions,  t 

"A  mistake  as  to  a  matter  of  fact,  to  warrant  relief 
in  equity,  must  be  material,  and  the  fact  must  be  such 
that  it  animated  and  controlled  the  conduct  of  the  party. 
It  must  go  to  the  essence  of  the  object  in  view,  and  not 
be  merely  incidental.  The  court  must  be  satisfied,  that 
but  for  the  mistake,  the  complainant  would  not  have 


*Nortlirop  v.  Graves,  19  Conn.  548;  Covington  v.  Powell, 
2  M.t.  (Ky.)  226;  Cobb  v.  Cole,  44  Minn.  278. 

t Strictly  speaking,  ignorance  implies  a  total  want  of  knowl- 
edge, and  hence  a  total  absence  of  consideration  of  that  particu- 
lar fart  in  making  the  contract,  while  a  mistake  of  fact  implies 
some  knowledge,  but  more  or  less  defective,  resulting  in  an 
errf)n('oiis  conclusion  or  )iidgment  on  the  part  of  the  person 
possessing  such  imjjfrfcct  information.  Canal  Bank  v.  Bank  of 
Albany,  1  Hill  287. 
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assumed  the  obligation  from  which  he  seeks  to  be  re- 
lieved."* 

When  there  is  a  mutual  mistake,  going  to  the  es- 
sence of  the  contract,  the  court  will  grant  relief,  even 
if  there  is  an  entire  absence  of  all  evidence  of  deceit, 
fraud  or  misrepresentation.!  In  the  United  States  it 
is  generally  held  that  when  the  mistake  or  ignorance 
is  due  to  the  negligence  of  the  party  complaining,  equity 
will  not  grant  relief;  while  in  England  the  rule  is  more 
liberal,  and  equity  will  not  refuse  relief  because  at  the 
time  the  mistake  was  made  the  party  had  the  means  of 
knowledge  within  his  power.  The  doctrine  of  laches 
or  delay  not  applying  in  this  case  either  in  law  or 
equity.!  The  negligence,  however,  must  amount  to  the 
violation  of  some  duty.  And  if  there  has  been  negli- 
gence, and  the  opposite  party  has  not  suffered  injury 
thereby,  relief  will  not  be  granted.  § 

The  fact  must  be  material  to  the  contract,  and  not 
extrinsic  to  it,  or  no  redress  can  be  given.U    So  if  both 


*In  Grymes  v.  Sanders,  93  U.  S.  55 ;  Brigham  v.  Brigham, 
1  Ves.  126;  Smith  v.  Evans,  6  Binney    102. 

fHitchcock  V.  Giddings,  4  Price  135;  Colyer  v.  Clay,  7 
Beav.  188;  Fane  v.  Fane,  L.  R.  20  Eq.  698;  Allen  v.  Ham- 
mond, 11  Pet.  63. 

JBrown  v.  Fagon,  71  Mo.  563 ;  Grymes  v.  Senders,  93  U.  S. 
55 ;  Conners  v.  Welch,  51  Wis.  431 ;  Troops  v.  Snyder,  70  Ind. 
554;  Kelly  v.  Solari,  9  M.  &  W.  54;  Redgrove  v.  Hurd,  20 
Ch.  Div.  1. 

§Bank  V.  Burdick,  87  N.  Y.  40;  54  Conn.  488;  10  Wheat. 
333;  42  la.  157;  6  H.  &  J.  (Md.)    500. 

HFox  v.  McRoth,  3  Bro.  C.  C.  45 ;  Turner  v.  Harvey,  Jacob, 
178;  Laidlaw  v.  Organ,  2  Wheat.  178. 
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parties  stand  upon  the  same  footing  as  to  a  material 
fact,  and  have  the  same  means  of  obtaining  accurate 
means  of  information,  and  where  the  fact  is  of  a  doubt- 
ful nature  and  cannot  be  positively  or  accurately  known, 
neither  party  can  complain  even  if  the  bargain  resulting 
is  unfavorable  to  him.*    Again,  it  is  a  rule  of  evidence 
that  the  terms  of  a  written  instrument  cannot  be  varied 
by  parol,  as  by  adding  to  or  subtracting  from  the  terms 
of  a  written  instrument,  but  in  equity,  where  a  written 
instrument  by  accident  or  mistake  in  fact  contains  some- 
thing, or  fails  to  contain  something,  which  results  in  the 
contract  being  different  from  what  it  was  intended  to 
be,  it  will  be  rectified.    Equity  not  permitting  the  rule 
to  accomplish  what  it  was  intended  to  prevent, — a  fraud. 
The  party  applying  to  have  such  a  written  agreement 
reformed  or  corrected  must  show  by  conclusive  proof 
that  a  mistake  has  been  made,  that  it  is  mutual,  or  rather 
that  the  written  agreement  does  not  embody  the  terms 
of  the  verbal  contract  as  understood  by  both  parties. 
The  fact  that  at  the  time  the  writing  was  executed  one 
of  the  parties  knew  that  it  did  not  set  forth  the  contract 
agreed  upon,  will  not  prevent  the  other  party  from  ob- 
taining relief.t    But  when  the  mistake  is  only  as  to  one 
of  the  parties  and  the  written  agreement  correctly  rep- 
resents the  contract  as  understood  by  the  other,  such 


•Mortimer  v.  Capper,  2  Bro.  C.  C.  156;  Sullen  v.  Ready, 
2  Atk.  592. 

tDuvis  V.  Sinionds,  1  Cox  402;  Irnhani  v.  Child,  1  Bro.  C. 
C.  92;  Gillespie  v.  Moon,  2  John  Ch.  586;  Hilmer  v.  Smith,  77 
N.  Y.  226. 
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contract  cannot  be  rectified.  It  may  possibly  be  re- 
scinded on  the  ground  that  the  minds  of  the  parties  did 
not  meet,  and  that  therefore  in  fact  they  did  not  enter 
into  contract  relations.* 

It  is  to  be  remembered  that  In  all  cases  where  a  party 
seeks  to  be  relieved  from  an  obligation  on  the  ground 
of  accident,  mistake  or  fraud,  he  must  have  superior 
equities  to  the  party  against  whom  he  brings  his  action, 
since  if  the  equities  are  equal  the  law  must  prevail. f 
Thus  if  one  makes  improvements  on  land  supposing  that 
he  owns  the  land,  he  cannot  recover  the  value  from  the 
true  owner,  who  was  at  the  time  of  the  improvements 
a  minor.  $ 

Sec.  1155.  FRAUD  AS  A  GROUND  FOR 
EQUITABLE  RELIEF.— The  jurisdiction  of  equi- 
ty in  cases  of  fraud  is  largely  concurrent,  since  courts 
of  law  also  give  relief.  In  those  cases  where  the  law 
courts  originally  gave  full,  adequate  and  complete  re- 
lief equity  does  not  assume  jurisdiction. §     At  law  the 

*Dulany  v.  Rogers,  50  Md.  524. 

fAnderson  v.  Tydings,  8  Md.  427;  Smith  v.  Turrentine,  2 
Jones  Eq.  253. 

JGuckian  v.  Riley,  135  Mass.  71 ;  Peters  v.  Florence,  38  Pa. 
St.  194.     See,  Pomeroy's  Eq.  Jur.  Sees.  868-871. 

§The  jurisdiction  of  equity  courts  is  divided  into  concurrent, 
exclusive  and  auxiliarj^  Originally  there  were  only  a  few  mat- 
ters in  which  the  court  had  concurrent  jurisdiction,  while  now 
there  are  a  number  in  which  each  court  has  jurisdiction,  the 
equity  courts  still  maintaining  their  jurisdiction,  though  the 
law  courts  have  by  enabling  statutes  also  assumed  jurisdiction. 
Sweeney  v.  Williams,  36  N.  J.  Eq.  627 ;  85  111.  341 ;  136  Mass. 
273. 
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remedy,  of  the  party  defrauded  is  either  to  treat  the  con- 
tract as  rescinded,  and  bring  an  action  to  recover  the 
money  or  property  parted  with,  or  allow  the  transaction 
to  stand  and  sue  for  the  damages  sustained  by  reason 
of  the  fraud,  or  where  the  agreement  is  to  perform  an 
act  or  pay  money,  he  may  refuse  to  carry  out  the  agree- 
ment and  set  uj)  the  fraud  as  a  defense  in  an  action  for 
breach.  In  equity  the  party  defrauded  may  have  the 
deed  or  other  instrument  procured  by  fraud  rescinded, 
or  reformed  so  as  to  constitute  the  true  bargain,  or  if 
loss  has  been  sustained,  in  a  proper  case,  have  an  ac- 
counting, or  set  up  the  fraud  as  a  defense  to  an  action 
brought  against  him. 

Fraud  is  difficult  to  define,  and  is  usually  left  to  be 
determined  from  the  facts  and  circumstances  in  each 
particular  case,  it  may  be  said  to  be  any  deception  or 
circumvention  which  affects  injuriously  the  legal  rights 
or  title  of  another.* 

In  an  early  leading  case  (Earl  of  Chesterfield  v. 
Janssen,  2  Ves.  Sr.  125),  Lord  Hardwicke  divided 
fraud  into  four  classes: — 1.  Fraud  arising  from  facts 
and  circumstances  of  imposition.  2.  Fraud  apparent 
from  the  intrinsic  nature  and  subject  of  the  bargain  it- 
self; inequitable  and  unconscientious  bargains.  3. 
Fraud  whicli  is  })resumed  from  the  circumstances  of  the 
parties  contracting.  In  this  class  of  frauds,  equity 
courts  go  further  than  courts  of  law,  for  the  latter  re- 
quire the  fraud  to  be  proved,  while  the  former  pre- 


♦Mortlock  V.  Duller,  10  Vcs.  292;  Parker  Hist.  Ch.  p.  508. 
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sume  it  exists  in  the  absence  of  proof  to  the  contrary. 
4.  Frauds  which  are  inferred  from  the  nature  and  cir- 
cumstances of  the  transaction,  since  third  parties  are  de- 
frauded. 

Fraud  is  also  usually  divided  into  the  two  classes: 
— 1.  Actual  Fraud.  2.  Constructive  Fraud.  The  for- 
mer including  the  cases  in  the  first  division  of  Lord 
Hardwicke,  and  the  latter  including  the  other  three  of 
Lord  Hardwicke's  divisions. 

Sec.  1156.  SAME  SUBJECT  —  ACTUAL 
FRAUD. — One  of  the  largest  classes  of  cases  with 
which  equity  courts  have  to  do  is  where  the  fraud  results 
from  misrepresentation.  It  is  held  that  whenever  one 
party  intentionally  or  designedly  misrepresents  a  ma- 
terial fact  or  produces  a  false  impression  whereby  an- 
other is  misled  or  entrapped  and  an  undue  advantage 
obtained  over  him,  there  is  a  case  of  actual  positive 
fraud.*  In  order  that  a  misrepresentation  may  consti- 
tute a  fraud,  it  must  be:  1.  Untrue;  2.  Made  for  the 
purpose  of  inducing  the  other  party  to  act;  3.  Stated 
as  a  fact;  4.  Material;  5.  Relied  upon  by  him  to  whom 
it  was  made.  If  the  statement  was  true  there  could 
not  of  course  be  fraud.  While  it  must  be  for  the  pur- 
pose of  inducing  the  other  party  to  act,  it  need  not  be 
to  induce  any  particular  person,  but  suffices  if  the  in- 
tention was  to  deceive  any  person  or  persons.!     If  the 


*Hill  V.  Lane,  L.  R.  11  Eq.  215. 

fEaton  V.  Avery,  83  N.  Y.  31 ;  Rothschneider  v.  Knick  Ins. 
Co.,  76  N.  Y.  216 ;  Kisch  v.  R.  R.,  3  DeG.  &  J.  &  S.  122 ;  L.  R. 
2  H.  L.  99. 
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statement  is  made  as  a  mere  opinion  instead  of  a  fact, 
it  is  not  a  fraud.*  If  the  fact  is  material,  and  one  on 
which  if  the  party  deceived  had  been  correctly  informed 
the  contract  would  not  have  been  made,  it  will  be  a 
fraud,  whether  the  party  making  the  misstatement 
knows  it  to  be  false,  or  whether  he  is  simply  ignorant, 
when  it  was  his  duty  to  have  ascertained  the  exact 
truth.f  If  the  party  complaining  has  not  been  misled, 
as  where  he  knew  that  the  representation  was  false  at 
prejudice  or  injury  by  the  misrepresentation,  equity 
will  not  consider  his  complaint.? 

It  is  also  said  that  the  statement  or  false  representa- 
tion relied  upon  must  have  been  entitled  to  credence,  or 
the  party  deceived  must  have  been  justified  in  relying 
on  it,  but  he  is  not  obliged  to  investigate  or  probe  state- 
ments made  by  the  other  party  as  facts  and  upon  such 
party's  faith  and  credence.  §  It  is  a  rule  that  where  the 
statements  constituting  the  misrepresentation  are  within 
the  knowledge  of  the  party  making  them,  or  his  sup- 


*Doggett  V  Emerson,  3  Story  700;  Pike  v.  Fay,  101  Mass. 
134;  Hay  garth  v.  Wearing,  L.  R.  12  Eq.  320. 

fPulsford  V.  Richards,  17  Beav.  87;  Rawlins  v.  Wickham, 
3  DeG.  &  J.  304;  Iron  Co.  v.  Trout,  83  Va.  397;  14  Mich.  109; 
37  Ind.  1;  147  Mass.  403. 

JNelson  v.  Stocker,  4  DeG.  &  J.  458;  Redgrovc  v.  Hurd,  L. 
R.  20  Ch.  Div.  1 ;  Smith  v.  Chadvvick,  L.  R.  20  Ch.  Div.  27 ; 
33  W.  Va.  624;  22  Or.  29;  98  Mo.  598;  40  la.  286;  135  Ind. 
655. 

§Lcyland  v.  Illingworth,  1  DcGex,  F.  &  J.  248;  Boynton  v. 
Hazclbooni,  14  Allen    107;  Rorcr  v.  Front,  83  Va.  397. 
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posed  knowledge,  and  not  within  the  knowledge  of  the 
other,  the  injured  party  will  be  given  relief,  while  if  the 
complaining  party  had  the  opportunity  to  investigate 
and  verify  the  knowledge  and  forms  an  opinion  from 
such  investigation,  or  had  equal  means  of  knowledge 
relief  will  be  denied.* 

Fraud  may  also  result  from  the  suggestion  of  a  false- 
hood or  the  suppression  of  the  truth.  The  suggestion 
of  a  falsehood  differs  merely  in  the  manner  of  convey- 
ing the  untruth  from  a  misrepresentation,  and  the  same 
rule  applies.  While  in  reference  to  the  suppression  of 
the  truth  the  rule  is  different.  If  the  relation  of  the 
parties  is  such  that  one  is  under  no  obligation,  legal  or 
equitable,  to  communicate  his  special  information,  the 
failure  to  do  so  will  not  constitute  fraud,  although  the 
contract  may  be  a  hard  one,  and  would  not  have  been 
executed  if  both  parties  had  been  equally  informed. t 
Where  the  fraud  complained  of  results  from  suppres- 
sion or  concealment,  the  complainant  must  show  either, 
that  the  relation  existing  between  them  was  such  that  it 
was  the  defendant's  duty  to  disclose  the  truth,  or  that 
in  the  particular  transaction  he  reposed  special  confi- 
dence in  the  defendant,  and  the  defendant  was  aware  of 
the  special  confidence,  or  that  the  transaction  itself  was 


*Chapman  v.  Shillito,  7  Beav.  146;  Attwood  v.  Small,  7  CI. 
&  F.  232 ;  Clapp  v.  Hoffman,  28  Atl.  Rep.  362. 

fFox  V.  Mackreth,  2  Bro.  C.  C.  420;  Turner  v.  Harvey, 
Jacob,  178;  De  Costa  v,  Scandret,  2  P.  Wms.  170;  Dambmann 
V.  Schulting,  75  N.  Y.  55. 
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one  which  required  the  defendant  to  make  a  full  dis- 
closure.* 

In  reference  to  that  class  of  frauds  arising  from  the 
peculiar  situation  of  the  injured  party,  it  may  be  said 
that  to  make  the  contract  valid,  the  consent  of  the  party 
which  is  one  of  the  essential  elements  of  the  contract, 
implies,  physical  power,  moral  power,  and  a  free  use 
of  those  powers.  Hence  if  a  contract  is  made  by  a  per- 
son who  under  the  circumstances  could  not  have  given 
a  legal  consent,  it  cannot  be  enforced  to  his  detriment. 
In  this  class  of  persons,  are  persons,  non  compos  mentis, 
that  is,  lunatics,  drunkards,  imbeciles,  etc.  When  such 
persons  have  been  contracted  with,  and  any  undue  ad- 
vantage has  been  taken,  equity  will  grant  relief.f  So 
contracts  made  under  duress,  or  in  cases  of  extreme  ne- 
cessity by  infants,  married  women,  sailors,  and  the  like, 
fall  in  this  class,  and  each  will  be  reheved  from  such  con- 
tracts if  the  other  party  took  undue  advantage.!  But 
to  rescind  such  contract  the  injured  party  must  act 
promptly,  and  not  perform  after  learning  of  the  ad- 
vantage taken  of  him,  or  the  agreement  cannot  be  re- 
scinded.§ 


♦Howard  v.  Gould,  28  Vt.  523;  Hadley  v.  Clinton,  13  Ohio 
St.  502;  Potter's  Appeal,  56  Conn.  1. 

fClarkson  v.  Kitson,  4  Grand  (Up.  Can.)  244;  Kelly  v. 
Smith,  73  Wis.  191 ;  94  U.  S.  506;  63  Md.  371 ;  72  Mich.  420. 

JFrancis  v.  Wilkinson,  147  111.  470;  44  la.  679;  Farmer 
V.  Farmer,  1  H.  L.  Cas.  724;  120  N.  Y.  614. 

§  Woodcock  V.  Bennett,  1  Cow.  711;  Merrill  v.  Wilson,  66 
Mich.  232. 
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The  party  defrauded  by  reason  of  the  misrepresen- 
tation or  suggestion  of  another,  has  the  option  of  com- 
pelling the  defendant  to  make  such  statement  good 
when  that  can  be  done.*  And  the  defendant  cannot  re- 
tain what  he  has  secured  by  the  fraud,  nor  can  his 
grantee  or  vendee  unless  such  purchaser  has  obtained 
it  without  notice  of  the  fraud  and  for  value.  "A  court 
of  equity  will  wrest  property  fraudulently  acquired,  not 
only  from  the  perpetrator  of  the  fraud,  but  from  his 
children  and  his  children's  children,  or  from  any  persons 
amongst  whom  he  may  have  parceled  out  the  fruits  of 
his  fraud."! 

Sec.  1156.  SAME  SUBJECT— CONSTRUCT- 
IVE FRAUD.— In  all  cases  of  actual  fraud  the  de- 
fendant is  guilty  of  some  moral  turpitude,  while  in  cases 
of  constructive  fraud  he  is  not  necessarily  guilty  of 
moral  turpitude.  By  constructive  frauds  are  meant  acts 
and  contracts  which,  although  not  really  designed  by  the 
parties  thereto  to  work  a  positive  fraud  and  injury  upon 
another  person,  yet  have  a  general  and  manifest  ten- 
dency to  mislead  such  person,  or  are  detrimental  to  the 
public  interests.  Such  frauds  are,  in  equity,  as  repre- 
hensible as  positive  frauds. 

Constructive  frauds  may  be  divided  into  three  classes : 
1.  Contracts  made  in  violation  of  some  statute,  or  of 
some  general  public  policy,  or  the  policy  of  the  law. 

*Piilsford  V.  Richard,  17  Beav.  87;  Rowlins  v.  Wickhara,  3 
DeG.  &  J.  304 ;  L.  R.  9  Ch.  397 ;  Piper  v.  Hoard,  107  N.  Y.  73. 

fVane  v.  Vane,  L.  R.  8  Ch.  Div  383;  Huguenin  v  Basely,  14 
Ves.  273. 
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2.  Contracts  which  owe  their  existence  to  the  abuse  of  a 
confidential  and  fiduciary  relation  existing  between  the 
parties.  3.  Contracts  which  unconscionably  and  inju- 
riously affect  the  private  rights,  interests  and  duties  of 
the  parties  themselves  or  third  persons.  These  will  now 
be  considered  in  succession. 

Sec.  1157.  SAME  SUBJECT— 1.  CONTRACTS 
MADE  IN  VIOLATION  OF  SOME  STATUTE. 
— There  are  many  acts  that  are  not  malum  in  se,  but 
which  for  the  good  of  the  public  and  the  protection  of 
the  weak  and  unfortunate,  are  prohibited.  Thus  usury 
was  at  the  early  common  law  forbidden,  but  now  by 
statute  the  penalty  for  taking  more  than  the  statutory 
rate  of  interest  is  a  mere  forfeiture  of  the  excess  of  in- 
terest so  taken.  At  common  law  a  wager  was  not  un- 
lawful while  a  gambling  consideration  was.  By  statute 
now  gaming  and  wagering  agreements  are  alike  illegal 
and  void.*  So  agreements  for  the  purchase  of  grain 
or  stock  in  the  future,  where  there  is  no  intent  that  there 
shall  be  any  actual  purchase  or  delivery,  but  a  mere  set- 
tlement, the  purchaser's  gains  or  losses  depending  upon 
whether  the  stock  or  grain  bought  has  advanced  or  fal- 
len in  the  market,  are  voidable. t  A  contract  to  be  en- 
forced in  another  state,  made  in  violation  of  the  laws 
of  that  state,  will  not  be  enforced. J 


•Wilkinson  v.  Tousley,  16  Minn.  299;  10  Am.  Rep.  139. 
fMcGrew  v.  City  Prod.  Ex.,  85  Tenn.  572;  Harvey  v.  Mer- 
rill, 150  Mass.  1 ;  Harris  v.  White,  81  N.  Y.  532. 

tChambers  v.  Church,  14  R.  I.  398;  51  Am.  Rep.  410. 
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Sec.  1158.  SAME  SUBJECT— 2.  CONTRACTS 
MADE  IN  VIOLATION  OF  PUBLIC  POLICY. 

— Under  this  head  fall  marriage  brokage  contracts, 
contracts  in  restraint  of  trade  or  marriage  generally, 
and  contracts  with  the  object  of  private  gain  at  the  ex- 
pense of  the  public  service,  and  for  controlling  or  in- 
fluencing legislative,  judicial  or  administrative  func- 
tions. These  have  all  been  discussed  in  this  series  in 
Vol.  IV.,  under  the  head  of  Contracts,  to  which  sub- 
ject the  student  is  referred. 

By  a  marriage  brokage  contract  is  meant  where  a 
person  engages  another  for  reward  to  negotiate  a  mar- 
riage for  him,  such  contracts  are  absolutely  void,  and 
the  reward  of  course  cannot  be  collected,  and  if  paid 
cannot  be  recovered.* 

So  it  is  held  that  any  secret  disposition  of  property 
by  either  of  the  parties  to  a  marriage  contract,  made  for 
the  purpose  and  with  the  intent  to  deprive  the  other  of 
the  interest  in  the  same  accruing  from  the  marriage,  is 
a  fraud  upon  the  other  party. f    But  to  enable  the  hus- 


*Roberts  v.  Roberts,  3  P.  Wms.  67 ;  Cole  v.  Gibson,  1  Ves. 
Sr.  503;  Duval  v.  Wellman,  124  N.  Y.  156;  Williamson  v. 
Gihon,  2  Sch.  &;  Lefoy  356.  In  the  last  case  the  court  can- 
celled bonds  given  by  a  husband  after  marriage  to  one  who 
assisted  him  in  eloping  with  the  woman  he  married,  on  the 
ground  that  it  was  a  fraud  on  the  wife,  from  whose  property 
the  bonds  might  have  to  be  paid.  But  the  true  ground  of  the 
objection  to  such  contracts  is  that  they  tend  to  annul  the  free 
consent  of  the  parties. 

fGale  V.  Lindo,  1  Vern.  475 ;  Neville  v.  Wilkinson,  1  Bro. 
C.  C.  543. 
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band  to  set  aside  the  ante-nuptial  conveyances  of  the 
wife  he  must  show:  1.  That  marriage  was  in  the  con- 
templation of  the  parties  at  the  time  of  the  conveyance; 
2.  That  the  woman  executed  such  conveyance  in  con- 
templation of  the  marriage;  and  3.  That  the  convey- 
ance was  concealed  from  the  husband.* 

While  conditions  annexed  to  legacies,  gifts  and  de- 
vises in  restraint  of  marriage  generally  are  void,  yet  if 
they  are  reasonable  in  themselves  and  do  not  operate  as 
an  undue  restraint  upon  marriage  they  will  be  upheld.! 
So  a  restraint  annexed  to  devises  restraining  a  widow 
or  widower  from  marrying  generally  are  upheld.!  And 
conditions  precedent  annexed  to  a  devise  of  land  pre- 
vent the  title  from  vesting  until  the  condition  has  been 
performed,  regardless  of  the  fact  whether  they  are  in 
restraint  of  marriage  or  are  illegal  or  impossible.  § 

An  agreement  between  husband  and  wife  to  separate 
and  live  apart  was  formerly  void  as  against  public  pol- 
icy, but  now  by  statute  and  otherwise,  such  an  agree- 
ment made  upon  sufficient  consideration  and  in  valid 
form  will  be  enforced  to  the  extent  of  preventing  either 


*Bigelow  on  Fraud,  49-51  ;  Strathmore  v.  Bours,  1  Ves.  Jr. 
22 ;  Goddard  v.  Snow,  1  Russ.  485.  So  antenuptial  conveyances 
of  the  husband  to  defeat  the  wife's  dower  will  be  set  aside  in 
equity  upon  the  application  of  the  wife.  Kelly  v.  McGrath, 
70  Ala.  75 ;  Leach  v.  Duvall,  8  Bush.  201 ;  Cranson  v.  Cranson, 
4  Mich.  230;  35  Mich.  415;  3  Del.  Ch.  99. 

fScott  V.  Tyler,  2  Bro.  C.  C.  431 ;  Story  Eq.  Jur.  Sec.  274 ; 
Bigclow's  notes. 

J:A]lcn  V.  Jackson,  L.  R.  1  Ch.  Div.  399;  G  IM.iss.  169. 

§Comnionwcalth   v.   StauflVr,  10  Pa.  St.  350;  6  Mass.   169. 
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from  interfering  with  the  other  in  violation  of  the  agree- 
ment.* 

Contracts  for  the  purpose  of  restraining  trade  gen- 
erally, are  void  as  against  public  policy,  for  the  reason 
that  they  tend  to  promote  monopolies  and  to  prevent 
a  just  and  healthy  competition.  This  includes  all  con- 
tracts or  agreements  or  combinations  like  trade  unions, 
trusts,  corners,  or  any  scheme  to  embarrass  trade  gen- 
erally, or  in  a  particular  article ;  or  to  enhance  the  value 
of  any  commodity  for  the  benefit  of  a  few  individuals. 
They  are  all  alike  void,  incapable  of  being  enforced,  and 
in  addition  equity  will  enjoin  their  continuance.! 

But  contracts  merely  intended  to  protect  the  good 
will  of  a  business  for  the  benefit  of  a  purchaser,  as 
where  the  vendor  agrees  not  to  establish  a  similar  busi- 
ness within  a  limited  territory,  or  for  like  purposes,  will 
be  enforced  if  reasonable;  the  question  of  reasonable- 
ness in  such  cases  being  for  the  court  in  equity  pro- 
cedure.! 


*Wilson  V.  Wilson,  1  H.  L.  Cas.  538;  5  H.  L.  Cas.  40;  Clark 
V.  Fosdick,  118  N.  Y.  7,  16  Am.  St.  Rep.  733. 

fMitchel  V.  Reynolds,  1  P.  Wms.  181;  Stanton  v.  Allen,  5 
Denio  434;  Gale  v.  Kalamazoo,  23  Mich.  344;  Crawford  v. 
Wick,  18  Ohio  St.  190;  Rigby  v.  Connol,  L.  R.  14  Ch.  Div. 
482;  Sampson  v.  Shaw,  101  Mass.  145;  Central,  Etc.,  Co.  v. 
Guthrie,  35  Ohio  St.  666 ;  Wiggins,  Ferry  Co.  v.  R.  R.,  5  Mo. 
App.  347;  Amott  v.  Pittson,  68  N.  Y.  582;  Craft  v.  Mc- 
Conoughy,  79  111.  346 ;  Emery  v.  Ohio,  Etc.,  Co.,  47  Ohio  St. 
320;  Chicago  Gas  Co.  v.  Co.,  121  111.  530. 

JTaylor  v.  Blanchard,  13  AUen  370 :  Hubbard  v.  Hiller,  27 
Mich.  15;  52  la.  241  ;  7  Daly  354;  47  la.  137;  68  N.  Y.  300; 
43  Fed.  Rep.  208;  106  N.  Y.  473. 
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When  public  contracts  are  left  to  the  lowest  bidder, 
any  agreement  or  plan  among  the  bidders  to  increase 
the  cost  of  the  work  for  their  own  benefit  will  be  void. 
So  if  goods  are  sold  at  auction,  and  the  sale  is  not  fair, 
as  where  puffers  are  employed,  the  sales  so  made  may  be 
avoided.* 

Another  class  of  contracts  void  as  against  public  pol- 
icy, are  those  whose  purpose  and  object  is  some  private 
gain  or  emolument  at  the  expense  of  the  public  service, 
or  which  seek  to  secure  the  election  of  some  particular 
person,  or  which  interfere  with  the  freedom  of  elections, 
or  which  are  made  for  the  purpose  of  influencing  legis- 
lative will,  or  to  secure  the  appointment  of  some  particu- 
lar person  to  office,  or  to  influence  or  control  executive 
or  administrative  functions,  or  for  influencing  or  con- 
trolling judicial  proceedings. f  But  contracts  made  for 
the  clear  purpose  of  benefiting  private  persons,  and  not 
affecting  injuriously  the  interests  of  the  public  may  be 
valid.'l  So  it  is  an  immemorial  right  of  citizens  to  peti- 
tion the  legislature  for  a  redress  of  grievances,  as  well 
as  to  appeal  to  the  legislature  as  a  whole  or  any  of  its 
committees  and  urge  the  passage  of  any  particular  act. 

*Weld  V.  Lencoster,  56  Me.  453;  Atcheson  v.  Mallon,  43 
N.  Y.  147;  Peck  v.  List,  23  W.  Va.  338. 

jMcGuirc  v.  Corwine,  101  U.  S.  108;  Gaston  v.  Drake,  14 
Nev.  175;  Gurnsey  v.  Cook,  120  Mass.  501;  135  U.  S.  507; 
37  Cal.  168;  14  Bush.  755;  129  U.  S.  643;  7  Mo.  App.  165; 
89  III.  349;  41  Kans.  364;  72  la.  130;  Law  v.  Law,  3  P.  Wms. 
392. 

$48  la.  211;  93  U.  S.  548;  79  111.  310;  103  U.  S.  261. 
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These  things  a  citizen  may  do  in  person  or  by  attorney, 
but  contracts  to  secure  the  votes  of  particular  members 
of  the  legislature  through  personal  appeals  to  them,  in- 
dividually "lobbying,"  are  void.* 

Contracts  contrary  to  good  morals,  are  also  void. 
These  include  contracts  based  on  illicit  intercourse; 
leases  of  premises  to  be  used  for  unlawful  purposes; 
contracts  compounding  a  felony,  or  to  forbear  from 
prosecution  of  a  criminal  case,  or  to  abandon  a  crimi- 
nal j^rosecution  already  commenced,  and  at  common  law 
contracts  amounting  to  champerty  or  maintenance. f 

Sec.  1159.  SAME  SUBJECT— 3.  CONTRACTS 
ARISING  FROM  ABUSE  OF  CONFIDEN- 
TIAL OR  FIDUCIARY  RELATIONS.— Equity 
will  grant  relief,  as  a  general  rule,  wherever  one  has  re- 
posed a  confidence  or  trust  in  another,  and  such  confi- 
dence or  trust  has  been  abused.  The  classes  of  persons 
who  stand  in  a  confidential  or  fiduciary  relation  to  each 
other  are: — 1.  Parent  and  child.  2.  Guardian  and 
ward.  3.  Physician  and  patient.  4.  Clergyman  and 
parishioner.  5.  Attorney  and  client.  6.  Trustee  and 
cestuy  que  trust.  7.  Principal  and  agent.  In  all  cases 
falling  under  one  of  these  classes,  the  burden  of  proof 
is  upon  the  party  in  whom  the  confidence  is  reposed  to 

*Marshall  v.  R.  R.,  16  How  314;  Mills  v.  Mills,  40  N.  Y. 
543;  22  Kan.  692. 

jBatty  V.  Chester,  5  Beav.  103;  Gray  v.  Mathias,  5  Ves. 
286;  Powell  v.  Knowles,  2  Atk.  224;  Newby  v.  Sharpe,  L.  R. 
8  Ch.  Div.  39;  42  111.  198;  78  N.  C.  328;  50  Vt.  657;  48  Cal. 
74;  131  Mass.  436;  70  Ala.  174. 
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show  affirmatively  that  no  undue  advantage  has  been 
taken  of  the  other.  If  the  contract  is  not  a  fair  one  i1 
will  be  presumed,  until  removed  by  proof,  that  it  was 
not  fairly  made.* 

1.  Parent  and  Child.  Equity  scrutinizes  carefully 
all  contracts  between  parent  and  child,  and  to  be  sus- 
tained they  must  be  reasonable  and  characterized  b;y 
perfect  good  faith. f  A  child  is  presumed  under  paren- 
tal influence  as  long  as  the  dominion  lasts,  so  that  a 
transaction  entered  into  shortly  after  the  child  becomes 
of  age,  or  while  still  living  at  the  parental  home  it  comes 
within  the  rule.  But  after  the  child  is  fully  emanci- 
pated in  law  and  fact,  the  rule  no  longer  applies.J  This 
relation  is  reversed  when  the  parent  has  become  aged 
and  enfeebled  and  the  child  has  driven  a  hard  bargain 
with  such  parent,  and  such  a  contract  may  be  avoided.  § 

2.  Guardian  and  Ward.  While  this  relation  con- 
tinues the  parties  may  not  contract  with  each  other  a1 

*Tate  V.  Williamson,  L.  R.  2  Ch.  55 ;  Rhodes  v.  Bates,  L.  R 
1  Ch.  252 ;  Cowce  v.  Cornell,  75  N.  Y.  91 ;  81  Ala.  530.  Equit} 
will  not  allow  a  person  abusing  the  confidence  reposed  in  hin 
to  retain  the  advantage  of  the  transaction,  although  the  mattei 
could  not  have  been  impeached  if  no  such  confidential  relatior 
had  existed. 

fKempson  v.  Ashbee,  L.  R.  10  Ch.  App.  15;  Savery  v 
King,  5  II.  L.  Cas.  627;  96  N.  Y.  414;  72  Mo.  669. 

JWright  V.  Vanderplank,  8  DcG.  M.  &  G.  133;  Miller  v 
SImonds,  5  Mo.  App.  33;  46  la.  684;  96  N.  Y.  414;  12C 
111.  277. 

Sllighbcgor  V.  Stifflcr,  21  Md.  338;  5  W.  Va.  188;  40  Mich 
473. 
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all,  and  courts  of  equity  go  still  further  and  do  not  al- 
low the  parties  to  contract  immediately  after  the  rela- 
tion has  terminated,  unless  there  is  perfect  good  faith  on 
the  part  of  the  guardian,  and  careful  deliberation  on  the 
part  of  the  ward.*  This  rule  applies  to  settlements  be- 
tween such  parties,  and  applies  where  the  relation  sub- 
sists in  fact  and  not  in  law.f  After  the  relation  has 
fully  ended,  and  the  ward  is  fairly  emancipated  and  in- 
dependent of  his  former  guardian,  the  former  relation 
will  cease  to  raise  a  presumption  of  fraud  in  their  con- 
tracts. $ 

3.  Physician  and  Patient.  The  same  principles  are 
applicable  to  this  relation,  and  a  physician  dealing  with 
his  patient  is  bound  to  use  the  utmost  good  faith  and 
fair  dealing  or  contracts  made  under  such  conditions 
will  be  set  aside  in  equity.  (Billage  v.  Souther,  9  Hare 
534.) 

4.  Priest  and  Parishioner.  Courts  of  equity  look 
with  suspicion  on  all  contracts  made  between  the  priest 
and  parishioner,  as  well  as  contracts  made  under  the 
advice  of  the  priest,  since  the  relation  is  a  peculiarly  con- 
fidential one  and  easily  abused.  There  is  no  distinction 
as  to  sect  or  denomination  of  the  parties.  § 

5.  Attorney   and   Client.     While   an   attorney   may 

*Pierce  v.  Waring,  1  P.  Wms.  121n;  Hatch  v.  Hatch,  9  Ves. 
292;  100  III.  356;  10  H.  L.  Cas.  26;  52  Ala.  430. 

fSay  V.  Barnes,  4  Sar.  &  R.  112;  44  Mo.  465;  129  U.  S. 
663;  126  111.  310;  110  Pa.  St.  349;  89  Cal.  575;  56  Mich.  166. 

JBickerstaff  v.  Marlin,  60  Miss.  509;  129  U.  S.  663. 

§Lyon  V.  Home,  L.  R.  6  Eq.  655;  Connor  v.  Stanley,  72 
Cal.  556 ;  70  Mo.  580 ;  44  la.  679. 
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contract  with  his  client  for  the  purchase  of  land  or  chat- 
tels, equity  obliges  the  attorney  to  show  in  the  first  in- 
stance that  the  dealing  was  fair  and  no  advantage  was 
taken  of  the  client,  and  if  this  appears  the  contract  will 
stand.**  But  gifts  from  the  client  to  the  attorney  while 
the  relation  exists  are  void,  if  made  inter  vivos j,  while  tes- 
tamentary bequests  may  stand  if  the  testator's  capacity 
and  freedom  to  act  clearly  appear. t 

An  attorney,  aside  from  his  fees,  is  not  entitled  to 
make  any  profit  out  of  his  employment.  Whatever  he 
makes  is  made  for  his  employer.  If  he  conducts  a  ju- 
dicial sale  he  cannot  become  a  purchaser  for  himself 
without  the  consent  of  his  client  obtained  after  a  full 
disclosure  of  all  matters  affecting  the  transaction.:!:  And 
these  rules  apply  not  only  to  attorneys-at-law,  but  to 
all  persons  occupying  substantially  the  same  position  of 
trust  and  confidence.  § 

6.  Trustee  and  Beneficiary.  A  trustee  cannot  ac- 
quire for  himself  an  interest  in  trust  property,  and  if 
he  does  so  the  transaction  is  void.*  This  relation  will 
be  discussed  further  in  the  next  chapter. 

**Holman  v.  I.oyncs,  18  Jur.  839;  Hobday  v.  Peters,  28 
Bcav.  439;  Gibson  v.  Jeyes,  6  Vcs.  266;  97  Mo.  509. 

tMorgan  v.  Minctt,  L.  R.  6  Ch.  Div.  638;  Hatch  v.  Hatch, 
9  Ves.  292;  Greenfield's  Estate,  14  Pa.  St.  489;  Walker  v. 
Smith,  29  Beav.  394;  95  N.  Y.  516;  91  N.  Y.  539. 

:i;Tyrell  v.  Bank  of  London,  10  H.  L.  Cas.  26;  18  Vcs.  120; 
41  Mich.  227;  62  Pa.  St.  461;  122  111.  607;  56  Mich.  285; 
101  U.  S.  189. 

§Vcllctte  V.  Tedeme,  122  111.  607;  L.  R.  1  Eq.  528. 

♦Ronminc  v.  Ilcndrickson,  27  N.  J.  Va\.  162;  55  Cal.  91  ;  22 
W.  Va.  678. 
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7.  Principal  and  Agent.  The  agent's  relation  to  his 
principal  is  much  the  same  as  that  of  the  trustee  to  his 
beneficiary.  Equity  will  not  permit  him  to  act  for  two 
principals  whose  interests  are  conflicting  without  the 
consent  of  both.  He  may  not  make  anything  out  of  his 
employment  except  his  wages,  and  if  employed  to  sell 
property  he  cannot  become  the  purchaser  directly  or  in- 
directly, t 

Sec.  1160.  SAME  SUBJECT— 4.  CONTRACTS 
WHICH  AFFECT  INEQUITABLY  THE 
RIGHTS  OF  THE  PARTIES  OR  THIRD  PER- 
SONS.— Under  this  head  may  be  classed  the  follow- 
ing:— 

1.  Sailors.  Sailors  are  regarded  as  special  wards  of 
the  chancery,  since  their  life  in  all  ages  has  tended  to 
make  them  careless  and  reckless  in  matters  where  oth- 
ers are  prudent.  The  civil  law  protected  them  to  the  ex- 
tent that  they  must  receive  at  least  half  the  benefit  of 
the  thing  sold;  equity  looks  to  the  whole  circumstance 
and  if  the  contract  made  is  inequitable  it  will  set  it 
aside. $ 

2.  Heirs,  Reversioners,  and  Expectants.  Equity  will 
not  permit  harsh  bargains  to  be  driven  with  this  class  of 
persons,  and  will  presume  that  the  injured  expectant 
was  in  distress,  and  was  unduly  influenced  thereby  to 


fScribner  v.  Collar,  40  Mich.  375 ;  Murry  v.  Beard,  102  N.  Y. 
608;  Hagenmyer  v.  Marks,  37  Minn.  6. 

JHow  V.  Weldon,  2  Ves.  Sr.  516;  Taylor  v.  Rochfort,  2  Ves. 
Sr.  281. 
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make  the  contract,  which,   if  inequitable   will  be  set 
aside.* 

3.  Post  Obit  Bonds.  By  post  obit  bonds  is  meant 
agreements  to  pay,  in  consideration  of  a  smn  of  money 
received,  a  sum  in  excess  of  the  amount  received  and  in- 
terest thereon,  on  the  death  of  some  person  from  whom 
the  obligor  expects  to  receive  an  inheritance.  Equity 
will  cancel  such  obligation,  the  obligor  paying  what  is 
equitably  due  thereon.f 

4.  Contract  of  Suretyship.  By  suretyship  one  be- 
comes liable  for  the  debt  of  another,  and  equity  requires 
good  faith  on  the  part  of  the  debtor  and  the  creditor, 
both  of  whom  are  benefitted  by  the  contract.  If  any 
material  fact  is  concealed  from  the  surety  by  the  other 
parties,  equity  will  relieve  the  surety  from  his  obliga- 
tion.J  While  the  creditor  need  not  volunteer  informa- 
tion, he  is  bound  to  inform  the  surety  of  all  material 
facts  touching  the  transaction  for  which  the  surety  be- 
comes liable,  and  if  this  is  not  done  the  surety  cannot  be 
held.§       So  after  the  suretyship  contract  is  complete, 


♦Morrill  V.  Snelling,  15  Ch.  Div.  679;  Butler  v.  Duncan,  47 
Mich.  94. 

fBoynton  v.  Hubbard,  7  Mass.  112;  Chesterfield  v.  Janssen, 

2  Vcs.  124. 

IDavis  V.  London,  Etc.,  Ins.  Co.,  L.  R.  8  Ch.  Div.  469; 
Dennison  v.  Gibson,  24  Mich.  186;  35  Mich.  525;  72  Pa.  St. 
372. 

iSHamilton  v.  Watson,  12  CI.  &  Fin.  109;   Pidcock  v.  Bishop, 

3  B.  &  C.  197;  11  Wheat.  59;  33  Mich.  410;  Owen  v.  Homan, 

4  H.  L.  Cas.  997. 
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equity  still  requires  nothing  to  be  done  by  the  creditor 
to  enlarge  the  risk  of  the  surety,  as  giving  time  abso- 
lutely, surrendering  collateral  securities,  and  the  like.f 

5.  Composition  with  Creditors.  Equity  requires  that 
when  a  debtor  enters  into  an  agreement  with  his  cred- 
itors whereby  they  agree  to  discharge  their  debts  against 
him  upon  the  payment  of  a  certain  per  cent  of  their  re- 
spective claims,  that  there  shall  be  perfect  good  faith, 
and  that  no  advantage  shall  secretly  be  given  one  over 
the  other,  since  equality  is  equity.  If  any  undue  and 
secret  advantage  has  been  given,  such  preference  will 
authorize  the  court  to  set  aside  the  deed  of  composition.J 
Such  agreement  is  a  fraud  upon  the  others;  so  any  ar- 
rangement between  a  bankrupt  and  his  assignee  to  with- 
draw a  part  of  the  property  from  the  assets  for  the  bank- 
rupt or  his  family  is  a  fraud  on  creditors.  §  But  after 
a  composition  with  creditors  or  discharge  in  bankruptcy 
a  creditor  may  be  paid  in  full  by  the  debtor.* 

6.  Fraudulent  Conveyances  of  Property.  Equity 
will  not  allow  a  debtor  to  dispose  of  his  property  with 
intent  to  defraud  his  creditors.  And  such  a  transfer 
was  voidable  at  common  law  by  a  creditor.    When  the 


fWright  V.  Simpson,  6  Ves.  714;  6  Ves.  805;  Boultby  v. 
Stubbs,  18  Ves.  20;  Hagey  v.  Hill,  75  Pa.  St.  108.  See  also 
the  subject  of  Suretyship  In  No.  6  Cyclopedia  of  Law. 

JCullingworth  v.  Loyd,  2  Beav.  385;  4  East  372;  8  Met. 
27 ;  41  Am.  Dec.  503. 

§  Miller  V.  Sauerbiner,  30  N.  J.  Eq.  71 ;  McNeil  v.  Cohill,  2 
Bligh.  228. 

*Argall  V.  Cook,  43  Conn.  160. 


244  CHANCERY    JURISPRUDENCE. 

transfer  is  made  upon  a  valuable  consideration  the  ac- 
tual intent  to  defraud  must  be  shown.t  When  the  con- 
veyance is  voluntary,  there  is  a  presumption  that  it  was 
made  with  a  fraudulent  intent,  but  this  presumption 
may  be  overcome. J  So  a  conveyance  of  property  to  de- 
fraud future  creditors  is  void,  but  in  this  class  of  cases 
the  evidence  of  the  fraudulent  intent  must  be  clearly 
shown.  § 


fKevan  v.  Crawford,  L.  R.  6  Ch.  Div.  29 ;  Bulmer  v.  Hunter, 
L.  R.  8  Eq.  46. 

tSexton  V.  Wheaton,  8  Wheat.  229;  Lerow  v.  Wilmarth,  9 
Allen   382;  Vesplank  v.  Story,  12  Johns.  536. 

§Case  V.  Phelps,  39  N.  Y.  164;  Mullen  v.  Wilson,  44  Pa.  St. 
413.  The  matter  is  largely  controlled  by  statutes  in  the  various 
states. 


CHAPTER  IV. 

PROPERTY  IN  EQUITY — TRUSTS  AND  USES. 

Sec.  1161.    ORIGIN  OF  USES  AND  TRUSTS. 

— The  origin  of  uses  and  trusts  is  traced  back  to  the 
civil  law,  but  yet  the  equity  judges  are  indebted  to  the 
Roman  jurists  for  little  more  than  the  bare  idea.  Un- 
der the  civil  law  a  testator  was  permitted  to  name  or 
designate  his  heir,  and  such  heir  took  with  the  estate  of 
the  testator  all  the  liabilities  existing  at  his  death.  That 
is,  he  fell  heir  to  both  property  and  debts,  and  was  even 
liable  for  the  debts  when  there  was  no  property,  or  less 
property  than  was  required  to  pay  the  debts.  The  law 
assuming  that  the  legal  existence  of  the  testator  was 
prolonged  by  placing  the  heir  in  the  exact  legal  status 
occupied  by  the  testator.  The  testator  was  also  re- 
stricted in  his  choice  of  an  heir  to  certain  persons,  so  that 
it  resulted  that  certain  persons  could  acquu'e  property 
by  purchase  or  gift  that  could  not  do  so  bj'^  testament. 
To  evade  this  rule  of  the  civil  law,  wills  were  drawn 
making  a  qualified  person  the  testator's  heir,  but  re- 
questing such  person  to  transfer  the  estate  to  some  other 
person,  who  could  not  have  been  named  as  heir  directly.* 

*Sandcr's  Justinian,  24-5-280.  At  first  It  was  left  to  the  con- 
science of  the  heir  to  carry  out  the  directions  of  the  testament, 
but  after  a  time  the  courts  interfered  and  compelled  a  com- 
pliance. Id.  337-8.  Since  the  heir  was  liable  for  the  debts  of 
the  testator.  It  was  customary  for  him  to  take  back  a  bond  from 

245 
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Trusts  owed  their  origin  in  England  to  certain  con- 
ditions which  were  inserted  in  deeds  for  the  pui'pose  of 
evading  the  statute  of  Mortmain.  Prior  to  the  statute 
of  Uses,  a  simple  gift  of  land  to  a  person  and  his  heirs, 
accompanied  by  livery  of  seizin,  conveyed  to  such  per- 
son an  estate  in  fee  simple,  and  no  consideration  was 
necessary  to  support  the  gift.  At  that  time  no  estate  in 
land  except  an  estate  at  law  w^as  known.  The  statute  of 
Mortmain  prohibited  the  giving  of  lands  to  religious 
houses.  This  statute  was  evaded  by  an  ingenious  device 
of  the  conveyancers,  by  making  the  grant  of  the  land  to 
some  qualified  person  with  livery  of  seizin,  for  the  use 
and  benefit  of  the  religious  house  which  the  donor  or 
grantor  desired  to  assist.  At  law  the  person  receiving 
the  gift  and  the  livery  of  seizin  was  the  owner  of  the  fee 
unconditionally,  the  use  expressed  in  the  deed  was  void, 
being  in  derogation  of  the  grant.  But  in  equity,  where 
the  intent  rather  than  the  words  and  acts  of  the  grantor 
were  regarded,  it  was  held  that  while  the  grantee  was 
the  owner  of  the  fee,  he  was  required  as  a  matter  of  good 
faith  and  conscience  to  turn  over  to  the  person  entitled 
to  the  use  of  the  lands  the  income  of  such  lands.  This 
was  called  a  use  or  trust,  and  the  estate  of  the  person 
entitled  to  the  use  or  trust,  an  equitable  estate.  This 
equitable  estate  was  in  fact,  under  this  construction  of 


the  person  to  whom  he  was  directed  to  transfer  the  property  re- 
quiring such  person  to  pay  the  debts.  In  A.  D.  62,  during  the 
reign  of  Emperor  Nero,  a  statute  was  passed  which  made  the 
beneficiary,  and  not  the  heir,  liable  for  the  testator's  debts,  and 
thus  the  (-(luituble  estate  of  tlie  beneficiary  was  fully  established. 
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the  deed,  the  entire  beneficial  interest  in  the  land,  the 
grantee  holding  the  bare  legal  title. 

In  a  short  time  conveyances  to  uses  were  made  for 
other  purposes  than  to  evade  the  statute  of  JNIortmain. 
Turbulent  barons  and  other  landed  proprietors,  who  in 
that  troublous  time  were  in  continual  danger  of  having 
their  estates  confiscated  by  siding  with  the  wrong  dy- 
nasty, found  it  politic  to  have  the  legal  title  to  their 
estates  held  by  some  person  for  their  use.     This  plan 
was  adopted  by  so  many  proprietors  that  the  wholesome 
fear  of  confiscation  was  fast  losing  all  influence  in  the 
government,  and  in  the  reign  of  Henry  VIII,  parlia- 
ment passed  a  law  to  regulate  uses,  called  the  Statute 
of  Uses.     (27  Hen.  VIII,  c.  10.)     This  statute  pro- 
vided that  when  any  person  shall  stand  seized  of  any 
lands  of  hereditaments  to  the  use  of  some  other  person, 
the  person  entitled  to  the  beneficial  use  shall  be  deemed 
to  be  in  lawful  seizin  of  such  lands.    The  object  of  the 
statute  was  to  reunite  the  legal  and  equitable  estate  in 
the  same  person.    Thus,  if  lands  were  granted  to  A,  for 
the  use  of  B,  before  the  Statute  of  Uses,  A  took  the 
legal  estate  and  B  the  equitable  estate,  but  after  the 
passage  of  the  statute  the  legal  estate  did  not  remain 
in  A,  but  passed  through  him  to  B  immediately. 

The  conveyancers,  not  to  be  outdone,  added  another 
link  to  the  chain  of  grantees,  and  made  a  conveyance  to 
A,  for  the  use  of  B,  and  then  added,  "to  the  use  of  C," 
or  "in  trust  for  C."  The  common-law  courts  decided 
that  a  use  could  not  be  limited  upon  a  use ;  that  is,  that 
the  statute  converted  the  first  use  into  a  legal  estate, 
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but  thereby  exhausted  its  power,  leaving  the  second 
trust  or  use  unaffected.*  ^\Tiile  the  chancery  courts, 
following  their  former  holdings,  preserved  the  intent  of 
the  grant,  and  upheld  the  trust,  making  an  equitable 
estate  identical  with  the  former  use,  which  the  law  re- 
fused to  recognize.  So  that  the  effect  of  the  statute  of 
uses  was  utterly  futile,  except  to  add  several  words  to 
a  conveyance.! 

Sec.  1162.  CLASSIFICATION  OF  TRUSTS. 
— Trusts  may  be  classified  as  follows: — 1.  Express 
trusts;  that  is,  those  created  by  the  intentional  acts  of 
the  parties.  2.  Implied  or  constructive  trusts;  that  is, 
created  by  operation  of  law. I  Express  trusts  may  be 
either  (a)  private  or  (b)  public;  that  is,  they  may  be 
created  for  the  benefit  of  some  private  individual,  and 
neither  the  general  public  nor  any  particular  class  of  the 
public  may  have  any  interest  therein,  or  the  trust  may 
be  created  expressly  for  the  general  public  or  some  par- 
ticular class  or  portion  of  the  public.  For  this  reason 
express  trusts  are  divided  into  two  classes,  private  trusts, 
and  public  trusts,  or  charities. 

*Tyrrell's  Case,  2  Dwyer,  155a;  1  White  &  T.  Lead.  Cas.  Eq. 
335. 

fHopkins  v.  Hopkins,  1  Atk.  591 ;  Sugden,  Gilbert  on  Uses, 
p.  63 ;  Kcrley's  Hist.  Eq.  pp.  132-3 ;  6  B.  &  C.  305 ;  13  E.  C.  L. 
180. 

|A  trust  may  be  created  by  the  act  of  the  party  which  clearly 
expresses  an  intent  to  create  a  trust,  or  a  trust  may  be  created 
by  an  act  which  does  not  openly  express  any  intention  to  create 
a  trust,  but  from  which  the  law  implies  a  trust;  hence  law  writers 
have  divided  trusts  into  two  great  classes :  express  trusts,  and  im- 
plied, resulting  or  constructive  trusts.     Lewin,  Trusts,  p.  188. 


PROPERTY    IN    EQUITY.  249 

Express  private  trusts  are  again  divided  into  two 
classes,  pure  and  special.*  A  pure  or  passive  trust  is 
one  where  property  is  conveyed  to  one  person  for  the 
use  and  benefit  of  another,  with  no  power  or  authority 
to  manage  the  same  except  as  directed  by  the  benefi- 
ciary. The  subject  matter  of  the  trust  in  this  class  is 
usually  personal  property.!  A  special  trust  exists  when 
the  trustee  by  the  express  provisions  of  the  instrument 
creating  the  trust  is  required  to  perform  certain  duties, 
or  when  the  performance  of  such  duties  are  incident  to 
the  powers  conferred  upon  the  trustee.  These  powers 
vary,  but  they  are  at  least  such  as  have  been  expressly 
conferred,  or  are  necessarily  incident  thereto,  and  al- 
ways include  those  required  to  enable  the  trustee  to  exe- 
cute the  trust.J 


*An  express  private  trust  is  defined  to  be  one  created  for  the 
benefit  of  individuals  or  families,  and  designed  for  private  con- 
venience and  support.     Perry,  Trusts,  Sec.  22. 

fBoone  v.  Savings  Bank,  84  N.  Y.  83;  Leighton  v.  Bowen, 
75  Me.  504;  Dean  v.  Long,  122  111.  447. 

$Zabriskie  v.  R.  R.  Co.,  33  N.  J.  Eq.  22;  East  Rome  v.  Coth- 
ran,  81  Ga.  359 ;  1  Spence  Eq.  Jur.  491 ;  2  Pom.  Eq.  Jur.  Sec. 
991. 

Mr.  Pomeroy  divides  pure  trusts  into  four  classes:  1.  When 
the  trust  is  simply  to  convey  the  property  to  some  designated 
person  or  class  of  persons.  2.  When  the  primary  object  is  to 
sell  or  dispose  of  the  entire  trust  property  in  some  manner  and 
to  use  the  proceeds  for  some  ulterior  purposes.  3.  When  the 
primary  object  is  to  hold  and  invest  the  entire  property  and  its 
proceeds,  and  thus  to  accumulate  for  some  ulterior  purposes.  4. 
When  the  primary  object  is  to  hold  the  corpus  of  the  property, 
receive  its  rents  and  profits  and  income,  and  apply  them  to  some 
prescribed  uses.     Id.  Sec.  992. 
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Trusts  may  also  be  either  executed  or  executory. 
When  the  instrument  creatmg  the  trust  so  defines  the 
intention  of  the  testator  or  grantor,  1;hat  the  court  has 
nothing  to  do  except  to  take  the  limitations  given,  and 
convert  the  equitable  into  legal  estates,  the  trust  is  said 
to  be  executed.  While  when  the  instrument  does  not  by- 
its  terms  constitute  the  trust,  or  effect  the  conveyance 
which  it  directs,  but  contains  mere  directions  to  convey 
upon  certain  trusts,  it  is  said  to  be  executory.* 

In  the  case  of  executed  trusts  the  court  of  equity  will 
put  the  same  construction  on  technical  words  as  does  a 
court  of  law.  That  is,  if  such  words  in  a  court  of  law, 
in  a  deed  to  A,  would  create  an  estate  in  tail  in  the 
grantee,  they  will  also  in  a  deed  to  A,  for  the  use  of  B, 
for  the  use  of  C,  create  an  equitable  estate  in  tail  in  C.f 
But  while  in  case  of  executory  trusts  the  court  will  in 
certain  cases  follow  this  rule  as  to  the  construction  of 
technical  words,  it  is  not  bound  by  that  construction  in 
all  cases.  Neither  is  the  rule  arbitrary,  so  that  where  a 
technical  construction  would  defeat  the  evident  inten- 
tion of  the  grantor,  as  gathered  from  the  whole  instru- 
ment, such  rule  will  be  disregarded.  If,  however,  there 
is  nothing  in  the  instrument  to  indicate  that  the  real  in- 
tention of  the  grantor  will  not  be  carried  out  by  giving 
the  words  used  their  technical  meaning,  the  legal  con- 
struction of  the  instrument  will  be  followed. J 


*Egeston  v.  Brownlow,  4  H.  L.  Cas.  1 ;  Cushing  v.  Blake,  30 
N.  J.  Kq.  689. 

fWilliams,  Real  Property,  160-1. 

JTrevor  v.  Trevor,  1  V.  Wins.  622;  Sweetapplc  v.  Brindon,  2 
Vorn  536. 
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Sec.  1163.  EXPRESS  PRIVATE  TRUST- 
PARTIES. — The  parties  necessary  to  the  creation  of 
an  express  trust  are:  1.  The  settlor,  or  person  creat- 
ing the  trust.  2.  The  trustee,  or  the  person  in  whom 
the  legal  title  is  vested.  3.  The  cestui  que  trust,  or  per- 
son entitled  to  the  beneficial  interest. 

The  Settlor.  Any  person  competent  to  deal  with  the 
legal  estate,  may,  if  he  desires,  vest  it  in  a  trustee  for 
the  purpose  of  executing  the  settlor's  intention.  That  is, 
all  persons  owning  property  in  their  own  right  may  im- 
press a  trust  upon  such  property.! 

The  Trustee.  To  be  a  trustee  the  party  should  be  le- 
gally capable  of  taking  and  holding  the  legal  estate, 
with  legal  abilitj'-  and  capacity  to  execute  the  trust,  and 
domiciled  within  the  jurisdiction  of  the  court.  A  cor- 
poration may  now  be  a  trustee  as  to  matters  within  the 
general  scope  of  its  corporate  pow^ers.J 

The  Cestui  Que  Trust.  As  equity  follows  the  law, 
any  one  capable  of  taking  the  legal  estate  may,  through 
the  channel  of  trusts,  become  the  recipient  of  the  equita- 
ble estate,  but  the  designation  of  the  person  must  be 
definite  and  certain.  If  the  beneficiary  of  the  trust  is 
not  definite  and  certain,  it  cannot  be  enforced.  But  it 
is  held  that  the  cestui  que  trust  may  be  designated  by 
description  and  need  not  be  named.* 


fLewin,  Trusts,  p.  30 ;  Perry,  Trusts,  Sees.  32-35. 

JAtty.  Gen.  v.  Hospital,  2  De  Gex,  J.  &  S.  621;  Vidal  v. 
Girard,  2  How.  188;  Winslow  v.  Cummings,  3  Cush.  358. 

*Levy  V.  Levy,  33  N.  Y.  97 ;  Holmes  v.  Mead,  52  N.  Y.  332 ; 
Sale  V.  Moore,  1  Sim,  534. 
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Sec.  1164.  SAME  SUBJECT  — PROPERTY 
SUBJECT  TO  TRUST.— It  is  a  general  rule  that  all 
property,  both  real  and  personal,  legal  or  equitable,  may 
be  made  the  subject  of  a  trust.  This  includes  choses  in 
action,  patent  rights,  growing  crops,  and  the  like.f  But 
a  trust  as  to  foreign  lands  cannot  be  enforced,  from  the 
fact  that  the  land  is  subject  to  the  laws  of  the  country 
where  located.? 

Sec.  1165.  SAME  SUBJECT— THE  TRUST 
MAY  BE  VOLUNTARY,  OR  FOR  VALUE.— 
The  maxim  that  no  action  can  be  maintained  on  a 
nudum  pactum^  is  recognized  in  equity  as  fully  as  at 
law.§  So  that  in  equity  an  imperfect  conveyance  made 
for  value  is  binding,  while  if  such  conveyance  is  volun- 
tary it  is  not  binding ;  but  a  voluntary  conveyance  when 
complete  and  perfect  is  binding,  or,  in  other  words,  a 
trust  may  be  raised  without  any  consideration  for  the 
transfer.* 

Where  the  conveyance  is  voluntary  the  first  question 
which  presents  itself  to  the  court  asked  to  enforce  it  is, 
has  the  trust  been  completely  declared  or  constituted? 
If  it  has  it  is  good,  and  will  be  enforced;  if  not,  it  is 
worthless,  because  the  court  will  not  aid  a  volunteer. 
But  this  question  is  not  always  an  easy  one  to  answer, 


fRow  V.  Dawson,  1  Ves.  Sr.  332;  Robinson  v.  Maudlin,  11 
Ala.  977 ;  Russell's  patent,  2  Do  G.  &  J.  130. 
JLewin,  Trusts,  p.  49. 
§Jefferys  v.  Jeff  cry  s,  Cr.  &  P.  138. 
♦Jones  V.  Lock,  L.  R.  1  Ch.  25. 
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and  depends   upon  various   considerations,   whidi   we 
briefly  mention. 

First.  When  the  donor  is  the  owner  of  both  the  legal 
and  equitable  interest  in  the  subject  matter  of  the  trust, 
and  has  made  an  actual  legal  conveyance  of  the  prop- 
erty in  favor  of  a  volunteer,  or  when  he  has  declared 
himself  a  trustee  for  the  donee,  a  binding  trust  is  cre- 
ated.f  But  when  the  donor  has  made  no  declaration  of 
trust,  and  his  assignment  or  conveyance  of  the  property 
is  incomplete  or  imperfect,  when  it  might  have  been 
made  complete  and  perfect  at  law,  the  court  will  not  aid 
in  completing  such  conveyance  or  assignment.^  When, 
however,  a  complete  and  perfect  conveyance  or  assign- 
ment could  not  be  made  at  law,  and  the  donor  has  done 
all  he  could  do,  it  will  be  held  good ;  but  if  the  donor  has 
omitted  to  do  something  which  he  might  have  done,  it 
will  be  held  bad.* 

Second.  When  the  donor  is  the  equitable  owner  of 
property,  and  he  directs  trustees  to  hold  the  property 
in  trust  for  the  donee,  the  trust  is  well  created.  § 

If  the  property  is  pure  personal  property,  the  trust 
may  be  created  by  parol,  but  if  the  property  is  an  inter- 
est in  land,  either  freehold  or  a  chattel  real,  the  direc- 


fEx  parte  Pye,  18  Ves.  140. 

lAntrobus  v.  Smith,  12  Ves.  39;  Searle  v.  Law,  15  Sim.  95. 

*Fortescue  v.  Barnett,  2  My.  &  K.  36 ;  Edwards  v.  Jones,  1 
My.  &  Cr.  226;  Pearson  v.  Ins.  Office,  27  Beav.  229;  Otis  v. 
Beckwith,  49  111.  121. 

§BilI  V.  Canton,  2  My.  &  K.  503. 
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tion  must  be  given  in  writing  to  satisfy  the  provisions  of 
the  statute  of  frauds.? 

A  voluntary  trust  may  be  good  as  between  the  par- 
ties, and  void  as  to  third  persons  or  creditors;  that  is, 
where  the  voluntary  conveyance  operates  to  hinder,  de- 
lay or  defraud  creditors.  § 

It  is  a  general  rule  in  this  country  that  a  general  as- 
signment in  favor  of  creditors,  creates  a  trust  in  favor 
of  such  creditors  and  is  irrevocable,  and  that  such  a  trust 
may  be  enforced  without  the  creditors  doing  any  act  in- 
dicating their  acceptance.*    In  England,  it  seems  that 


IMcFadden  v.  Jenkins,  1  Ph.  153;  Kronheim  v.  Johrson,  7 
Ch.  Div.  60 ;  Penford  v.  Mould,  L.  R.  4  Eq.  562. 

§A  statute  passed  in  the  time  of  Elizabeth  declared  all  con- 
veyances, gifts  and  alienations  of  lands  and  goods,  whereby 
creditors  might  in  anywise  be  disturbed,  hindered,  delayed  or  de- 
frauded of  their  just  rights,  utterly  void.  Similar  statutes  are 
in  force  in  all  the  states.  Halloway  v.  Millard,  1  Mod.  225; 
Ex  parte  Elliott,  L.  R.  2  Ch.  Div.  104. 

There  may  be  a  voluntary  conveyance  made  by  a  person  in 
debt  and  be  good.  Thus  if  it  can  be  shown  that  the  grantor 
was  perfectly  solvent  after  making  the  assignment,  the  fact 
that  he  was  in  debt  is  immaterial.  The  question  as  to  what 
amount  of  indebtedness  will  raise  the  presumption  of  fraud  is  al- 
ways a  question  of  fact  to  be  determined  in  each  case.  As  a  gen- 
eral rule  it  may  be  said  that  if  the  donor  was  in  embarrassed  cir- 
cumstances at  the  time  he  made  the  gift,  or  that  he  became  em- 
barrassed immediately  after  and  by  reason  of  the  assignment,  it 
is  void  as  to  creditors.  Spirett  v.  Willows,  1  INIod.  225 ;  Free- 
man v.  Pope,  L.  R.  5  Ch.  538 ;  Story,  Eq.  Jur.  Sees.  362-5. 

*Moses  V.  Murgatroyd,  1  Johns.  Ch.  119;  Fuller  v.  Has- 
brouck,  47  Mich.  78;  Preston  v.  Spaulding,  120  111.  209;  Pom. 
Eq.  Jur.  Sec.  3994. 
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such  a  transfer  is  not  an  irrevocable  trust  until  the  cred- 
itors have  been  informed  of  the  assignment  and  accepted 
it  by  forbearing  to  press  their  claims. t 

In  many  of  the  states,  debtors  instead  of  giving  mort- 
gages to  their  creditors,  give  a  deed  of  trust  to  a  third 
person,  conditioned  that  if  the  grantor  does  not  pay  the 
debt  mentioned  within  a  specified  time,  the  grantee  shall 
sell  the  land  and  out  of  the  proceeds  pay  such  debt,  and 
pay  over  to  the  grantor  any  surplus  that  may  remain.! 
In  many  states  this  form  of  security  has  come  into  gen- 
eral use.  Such  deeds  do  not  differ  materially  from 
mortgages  containing  a  power  of  sale,  and  they  are 
usually  considered  and  treated  as  mortgages.  §  There- 
fore in  those  states  where  the  mortgagee  holds  the  legal 
title,  the  legal  title  passes  to  the  trustee,  and  in  those 
states  which  treat  a  mortgage  as  a  mere  security  the 
trustee  is  considered  to  hold  a  lien  simply.*  The  trus- 
tee on  account  of  the  special  trust  reposed  in  him  can- 
not assign  the  trust  unless  the  power  is  given  in  the  deed, 
otherwise  with  a  mortgage.!!  So  when  the  trustee  has 
once  accepted  the  trust  he  cannot  renomice  it  without 


fWalwy  V.  Coutts,  3  Sim.  14;  Acton  v.  Woodgate,  2  My.  & 
K.  492;  Watson  v.  Knight,  19  Beav.  369;  Johns  v.  James,  8  Ch. 
Div.  744. 

JTaylor  v.  Stevens,  18  Gratt.  244. 

§Webb  V.  Houlton,  4  Neb.  308;  Austin  v.  Sprague  Mfg.  Co., 
14  R.  I.  464;    Partridge  v.  Shepard,  71  Cal.  470. 

*Newman  v.  Samuels,  17  la,  528;  Railroad  v.  Auditor  Gen., 
.41  Mich.  635 ;  Bank  v.  Lonahan,  45  Md.  396. 

^Pickett  V.  Jones,  63  Mo.  193:  Irish  v.  Antioch  College,  126 
111.  638. 
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the  consent  of  the  beneficiary  or  the  court,  and  the  court 
can  compel  him  to  discharge  the  trust.? 

The  trustee  must  use  reasonable  diligence  to  protect 
the  interests  of  the  grantor,  and  is  liable  for  all  damages 
arising  from  his  neglect  in  that  regard.  His  duties  are 
not  merely  foi-mal.  He  must  inform  himself  as  to  the 
condition  of  the  property,  and  pursue  that  course  m  its 
sale  which  will  secure  the  best  price.  §  A  distinction  is 
to  be  noted  between  a  trust  deed  to  secure  the  payment 
of  a  particular  debt  or  particular  debts,  and  a  deed  of 
trust  conveying  property  unconditionally,  with  power 
to  sell  and  raise  funds  to  pay  off  the  grantor's  debts  gen- 
erally; the  former  is  a  mere  security  for  the  debt  or 
debts,  the  latter  is  an  absolute  deed  of  trust  not  subject 
to  a  condftion  of  defeasance.* 

Sec.  1166.  HOW  EXPRESS  TRUSTS  ARE 
CREATED. — No  particular  form  of  words  need  be 
used  in  creating  a  trust.  If  it  appears  that  the  donor 
intended  to  create  a  trust  that  is  sufficient.  It  being 
stated  as  a  general  rule,  that  when  property  is  given 
absolutely  to  any  person,  and  such  person  is  requested, 
or  entreated,  or  recommended  to  dispose  of  such  prop- 
erty in  favor  of  another,  such  request,  entreaty  or  rec- 
ommendation  will   create  a  trust, — provided:     First. 


JSaycnt  v.  Howe,  21  111.  48;  Commond  v.  Railroad,  122  Pa. 
St.  306. 

§Cassidy  v.  Cook,  97  111.  385 ;  Landum  v.  Union  Bank,  63  Mo. 
48 ;  Mullu's  Admr.  v.  Stone,  84  Va.  834. 

♦IIofFnian  v.  Mackall,  5  Ohio  St.  124;  McDonald  v.  Kellogg, 
30  Kan.  170.     Contra,  Bank  v.  aiapelle,  40  Mich.  447. 


PROPERTY    IN    EQUITY.  257 

That  the  words  are  so  used  that  they  can  be  fairly  con- 
strued as  imperative. t  Second.  That  the  subject  mat- 
ter of  the  request  be  definite  and  certain.J  Third.  That 
the  designation  of  the  cestui  que  trust  be  also  certain 
and  definite.  § 

If  the  language  used  does  not  import  a  command, 
that  is,  a  clear  intent  on  the  part  of  the  donor  that  the 
property  shall  be  held  for  the  use  of  some  particular 
person  or  object,  but  leaves  it  optional  with  the  donee, 
or  discretionary  on  his  part,  to  apply  the  property  as 
requested  or  suggested,  no  trust  will  be  created.*  If 
the  trust  fails  for  uncertainty,  the  trustee  does  not  reap 

fThe  words  of  request  as  used  must  fairly  import  a  command. 
They  must  show  that  the  donor  had  in  his  mind  an  intent  and 
purpose  that  his  gift  should  be  for  the  benefit  of  a  particular  ob- 
ject or  person.  The  manner  in  which  he  has  expressed  that  in- 
tent and  purpose  is  unimportant.  Such  words  and  phrases  as, 
"wish  and  request"  (Leddard  v.  Leddard,  28  Beav.  ^66),  "have 
fullest  confidence"  (Shovelton  v.  Shovelton,  32  Bcav.  143),  "well 
known"  (Bardswell  v.  Bardswell,  9  Sim.  319),  have  been  held 
sufficient  to  create  a  trust. 

tThe  subject  matter  of  the  request  must  be  definite  and  cer- 
tain. If  there  is  an  absolute  gift  of  property  to  one  person,  and 
the  request  be  that  an  uncertain  part  of  it  be  given  to  another, 
as,  what  shall  be  left,  or  what  he  shall  die  possessed  of,  such 
request  will  be  ineflPectual  to  create  a  trust  for  uncertainty.  Pope 
V.  Pope,  10  Sim.  1;  Ruggins  v.  Yates,  9  Mod.  122;  Curtis  v. 
Rippley,  5  Mod.  434. 

§If  it  does  not  appear  certainly  what  person  is  to  be  benefited, 
or  what  object  the  settlor  had  in  mind,  the  trust  fails  for  uncer- 
tainty as  to  the  object  of  the  trust.     Sales  v.  Morse,  1  Sim.  534. 

*Howorth  V.  Dewell,  29  Beav.  18;  Benson  v.  Whittam,  5  Sim. 
22. 
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the  benefit,  as  it  is  clear  that  he  was  not  to  have  the  bene- 
ficial use  of  the  property,  and  the  court  will  consider  him 
as  trustee  for  the  use  of  the  person  or  persons  to  whom 
the  property  would  have  descended  if  there  had  been  no 
effort  to  create  a  trust. f 

Sometimes  a  power  is  given  to  a  person  which  par- 
takes of  the  nature  of  a  trust;  the  court  considers  such 
powers  as  quasi  trusts,  and  if  the  person  who  has  the 
power  does  not  discharge  the  duty  which  the  power  im- 
poses, the  court  will  perform  it  in  his  place.J 

By  a  section  of  the  Statute  of  Frauds  (29  Car.  II.), 
it  was  enacted,  that  all  declarations  or  creations  of 
trusts,  or  confidence  in  any  lands,  tenements  or  hered- 
itaments, shall  be  manifested  and  proved  by  some  writ- 
ing, signed  by  the  party  who  is  by  law  able  to  declare 
the  trust,  or  by  his  last  will  in  writing,  or  else  they  shall 
be  utterly  void.  This  statute  has  been  adopted  substan- 
tially in  all  of  the  states,  although  the  worduig  of  the 
statutes  vary  in  the  several  states.*  The  trust  itself 
need  not  be  declared  in  the  writing  conveying  lands;  it 
may  be  manifested  and  proved  by  some  writing,  duly 
signed,  which  may  have  been  executed  at  the  time  the 
conveyance  was  made,  or  subsequently,  and  it  may  be 
quite  informal.  §     And  this  written  evidence  may  be  a 

fBrif^^gs  V.  Penny,  3  Mac.  &  G.  546;  Sidgrcaves  v.  Brewer,  15 
Ch.  Div.  594. 

JTwccdalc  V.  Twccdalc,  7  Ch.  Dlv.  633;  Burroughs  v.  Pliil- 
cox,  5  My.  &  Cr.  72. 

*Perry,  Trusts,  Sec.  78n  ;  Clark  v.  Haney,  62  Tex.  511. 

V  Forstcr  v.  Hale,  3  Ves.  60(5;  Ainhrosc  v.  Ambrose,  1  P.  Wms. 
322 ;  Gordon  v.  McColloh,  66  Md.  245. 
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writing  signed  by  the  grantor  or  the  trustee.  The 
grantor  may  also  declare  himself  the  trustee,  that  is, 
that  he  holds  certain  lands  in  trust  for  a  particular  pur- 
pose.! 

But  the  statute  of  frauds  doe«  not  apply  to  trusts 
the  subject  matter  of  which  is  pure  personalty;  such 
trusts  may  be  created  by  parol,  providing  the  language 
creating  them  is  clear,  explicit  and  free  from  all  am-* 
biguity.§ 

The  provisions  of  the  statute  of  frauds  apply  to  chat- 
tels real,  but  not  to  a  money  indebtedness  secured  by  a 
mortgage  upon  real  esitate.![ 

To  summarize,  if  the  trust  is  in  lands,  it  must  be  man- 
ifested and  proved  by  a  writing.  While  no  particular 
form  of  words  is  necessary,  yet  it  must  show  clearly  an 
intent  to  create  a  trust;  must  sufficiently  designate  the 
subject  matter  of  the  trust;  definitely  and  explicitly 
designate  the  beneficiaries,  and  the  interest  each  is  to 
have;  and  designate  the  manner  in  which  the  trust  is  to 
be  executed.  If  the  language  used  fails  to  express  either 
of  these  essentials,  the  trust  thereby  fails.* 

The  intention  to  create  a  trust  may  apjiear  inferen- 
tially  from  the  express  purpose  and  object  of  the  con- 
veyance,  which   purpose   and   object   are   clearly   ex- 

JMiles  V.  Thome,  38  Cal.  335;  11  Busk  120;  109  Mass.  581 ; 
24  N.  J.  Eq.  431. 

§Davis  V.  Cobuni,  128  Mass.  377;  70  Ind.  135 ;  52  Md.  255; 
11  R.  I.  266;  49  Mich.  14;  62  Mich.  598. 

T[Sapia  V.  Demartini,  77  Cal.  383 ;  11  Am.  St.  Rep.  288. 

*Smith  V.  Ford,  48  Wis.  115;  Society  v.  Bowen,  21  Hun  389; 
87  Pa.  St.  263;  31  Ark.  580;  54  Cal.  6;  63  Ga.  711. 
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pressed.  So  the  intent  to  create  an  express  trust  may 
appear  from  the  powers  given  the  trustee.f  The  inten- 
tion may  also  be  inferred  when  property  is  conveyed,  or 
willed,  and  the  object  of  making  the  conveyance  is  ex- 
pressed.t 

Sec.  1167.  EXPRESS  PUBLIC  OR  CHARI- 
TABLE TRUST.— Where  the  trust  is  a  public  one, 
no  particular  jjerson  or  persons  are  designated,  but  the 
trust  is  always  for  the  benefit  of  unnamed  persons,  a 
part  of  the  general  public,  as,  for  example,  the  "poor" 
of  a  particular  district.  In  order  that  the  trust  may  be 
regarded  as  public,  it  must  be  created  for  such  an  un- 
certain and  indefinite  class  of  persons.  The  benefici- 
aries are  uncertain,  since  no  particular  persons  are 
named,  and  indefinite,  for  the  reason  that  the  persons 
forming  the  class  are  continually  changing.  The  class, 
however,  must  be  clearly  designated,  and  the  purpose 
and  object  of  the  trust  indicated.* 

The  object  of  the  trust  must  be  in  its  essential  fea- 


fTobias  V.  Ketchum,  32  N.  Y.  319. 

$Taft  V.  Taft,  130  Mass.  461 ;  35  N.  Y.  83;  65  N.  Y.  389; 
80  Pa.  St.  258. 

*Moricc  V.  Bishop  of  Dunham,  9  Vcs.  399. 

"A  charity  is  a  gift  to  be  applied,  consistently  with  existing 
laws,  for  the  benefit  of  an  indefinite  nnnilKn'  of  persons,  either  by 
bringing  their  minds  or  hearts  under  the  inliuence  of  education 
or  religion ;  by  relieving  their  bodies  from  disease,  suffering  or 
restraint;  by  assistin'jj  them  to  establish  theniselvi-s  in  life;  or  by 
erecting  and  maintaining  public  works;  or  otherwise  lesscnnig 
the  burden  of  the  government."  Per  Curiam,  in  Jackson  v.  Phil- 
lips, 14  Allen    539. 
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tures  one  for  the  benefit  of  the  public.  A  mere  private 
object  does  not  come  within  the  definition  of  a  public 
charity.  Consequently,  while  property  may  be  given  in 
perpetuitji  for  a  public  charity,  if  the  object  is  essen- 
tially private,  such  gift  would  be  void,  falling  within  the 
statute  against  perpetuities.  A  trust  created  for  the 
purpose  of  keeping  a  private  tomb,  or  monument  in 
repair,  has  been  held  to  be  a  private  and  not  a  public 
trust,  t 

The  purposes  which  will  constitute  a  public  trust  are 
enumerated  in  the  statute  of  charitable  uses  (43  Eliz. 
c.  4)  as  follows, — "The  relief  of  aged,  impoverished  and 
poor  people;  the  maintenance  of  maimed  and  sick  sol- 
diers and  marines;  the  support  of  schools  of  learning, 
free  schools  and  scholars  of  universities;  repairs  of 
bridges,  ports  and  havens,  causeways,  sea-banks, 
churches  and  highways;  the  relief,  stock  and  mainte- 
nance of  houses  of  correction;  marriage  of  poor  maids, 
aid  and  help  of  young  tradesmen,  handicraftsmen,  and 
persons  decayed,  relief  and  redemption  of  prisoners  and 
captives;  aid  of  poor  inhabitants  concerning  payment 
of  fifteenths,  setting  out  of  soldiers  and  other  taxes." 
All  the  objects  mentioned  are  included  in  the  term  pub- 
lic charity,  and  there  are  several  not  mentioned  which 
are  also  included.    These  are: — 

1.  Religious  Purposes.  The  report  and  spread  of  re- 
ligion is  regarded  as  a  public  charity,  and  consequently 


fin  re  Rickard,  31  Beav.  244;  Piper  v.  Moulton,  72  Me.  155; 
Bates  V.  Bates,  134  Mass.  110;  79  Ala.  423;  28  Mich.  153;  73 
Pa.  St.  362;  142  Mass.  216. 


262  CHANCERY    JURISPRUDENCE. 

a  trust  for  the  purpose  of  furthering  such  objects  will 
be  sustained.  This  subject  is  very  correctly  restrained 
in  England  as  to  hold  void  such  trusts  as  would  aid  "su- 
perstitious purposes."*  While  in  America  the  greatest 
latitude  and  freedom  of  belief  and  practice  is  permitted 
and  sanctioned,  with  the  result  that  trusts  to  very  fool- 
ish uses  would  be  sustained.! 

2.  Benevolent  Purposes.  A  trust  for  any  benevolent 
purpose  which  will  aid  or  assist  any  class  of  the  general 
public  is  upheld  as  within  the  spirit  of  the  act.§  The 
class  to  be  relieved  and  the  mode  of  aiding  them  must  be 
essentially  public.!! 

3.  Educational  Purposes.  A  trust  for  the  establish' 
ment  and  maintenance  of  public  schools,  or  the  educa- 
tion of  a  particular  class  of  persons  will  be  upheld.t 

4.  Public  Purposes.  The  statute  enumerates  certam 
public  works,  highways,  bridges,  etc.,  it  follows  that  any 
trusts  having  for  their  object  public  works,  or  the  main- 


*In  re  Blundcll,  30  Beav.  360;  Atty.  Gen.  v.  Fislimongers' 
Co.,  5  My.  &  C.  11. 

fHolland  V.  Allcock,  108  N.  Y.  312;  72  Me.  496;  26  Am. 
Dec.  61.  A  trust  to  aid  in  the  overthrow  of  all  other  religions  or 
Ix'licfs  will  not  be  sustained,  the  donor  can  only  aid  in  the 
propagation  of"  his  own  particular  belief.  Zeiswiess  v.  James, 
63  Pa.  St.  435. 

i^Sohicr  V.  Bun%  127  Mass.  221  ;  29  N.  J.  Eq.  32;  95  U.  S. 
303;  121  III.  269. 

pangor  v.  Masonic  Lodpjc,  73  Me.  428;   73  Pa.  St.  362. 

tRussell  V.  Allen,  5  Dillon  235;  125  Mass.  321;  28  Mich. 
153 ;  Came  v.  Lon^^  2  De  G.  F.  &  J.  75. 
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tenance  of  any  service  in  which  the  public  is  interested, 
falls  within  the  statute.  § 

Sec.  1168.  SAME  SUBJECT— HOW  CRE- 
ATED AND  CONSTRUED.— Public  trusts  or 
charities  are  highly  favored  in  the  law,  and  charitable 
gifts  are  sometimes  held  good,  when  if  they  had  been 
made  to  a  private  person  they  would  have  failed.  For 
instance,  if  a  testator  has  clearly  expressed  an  intention 
to  create  a  trust  in  favor  of  some  private  person,  but 
has  not  definitely  indicated  the  person,  it  fails ;  while  the 
same  gift  to  a  charitable  purpose,  leaving  uncertain  the 
mode  by  which  it  was  to  be  carried  into  effect,  would  be 
upheld,  the  court  supplying  what  was  defective  in  the 
trust.  But  in  such  a  case  the  trust  must  be  purely  and 
wholly  charitable,  not  partly  charitable  and  partly  pri- 
vate, for  example,  for  charitable  and  general  purposes 
at  discretion.* 

Sec.  1169.  SAME  SUBJECT— THE  DOC- 
TRINE OF  cy-pres. — When  the  literal  execution  of  a 
charitable  trust  becomes  impracticable  or  inexpedient, 
the  court  will  execute  it — cy-pres — that  is,  as  nearly  as 
possible  to  the  original  purpose,  so  as  to  execute  it  in 
substance.  The  court  assumes  in  such  cases  that  the  real 
intent  of  the  donor  or  settlor  was  to  give  a  certain  sum 
to  the  charitable  purposes  named,  and  that  he  merely 
indicated  one  particular  mode  of  accomplishing  his  pur- 
pose, and  if  that  mode  proves  impracticable,  it  is  the 

§Atty.  Gen.  v.  Webster,  L.  R.  20  Eq.  483 ;  88  Pa.  St.  389. 
*Pocock  V.  Atty.  Gen.  L.  R.  3  Ch.  Div.  342 ;  9  Ves.  399 ;  L.  R. 
12  Eq.  574;  4  Wheat.  1. 
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dut}^  of  the  court  to  substitute  another  mode  that  the 
true  purpose  and  intent  may  not  fail.f  But  if  there  is 
no  intent  apparent  to  give  to  some  general  charitable 
abjects,  and  an  intent  to  give  solely  and  exclusively  to 
some  particular  object,  the  doctrine  of  cy-pres  is  not  ap- 
plicable. In  such  cases  the  trust  fails  and  goes  to  the 
heirs.  I 

We  have  seen  that  equity  will  not  aid  a  private  volun- 
teer where  the  trust  iS  defective,  but  a  charity  will  be 
aided  under  like  circumstances.  § 

Sec.  1170.  IMPLIED  OR  RESULTING 
TRUSTS  TO  CHARITIES.— The  following  rules 
as  to  resulting  trusts  in  gifts  to  charities  are  given  by 
Levin,  in  his  work  on  Trusts  (pp.  130-1) . 

1.  When  a  person  expressing  an  intention  to  aid 
charitable  purposes  generally,  makes  a  valid  gift,  but 
does  not  particularize  any  objects,  or  those  particular- 
ized do  not  exhaust  the  gift,  the  court  will  not  suffer  the 
gift  in  the  first  instance,  or  the  surplus  in  the  second,  to 
revert  to  the  donor  or  his  representatives,  but  will  exe- 
cute the  trust  by  declaring  the  purposes  to  which  the 
fund  or  the  surplus  shall  be  applied.*  2.  When  a  per- 
son settles  land,  or  the  rents  and  profits  of  land  to  cer- 


fMoggridgc  v.  ThackwcU,  7  Ves.  36;  Atty.  Gen.  v.  Iron- 
Mongers'  Co.,  2  Bcav.  313. 

tLoscombc  v.  Wintringham,  13  Bcav.  87. 

§Sayer  v.  Saycr,  7  Hare  377 ;  Inncs  v.  Saycr,  3  Mac.  &  G. 
606. 

*Atty.  Gen.  v.  Hcrrick,  Amb.  712;  Atty.  Gen.  v.  Tonna,  2 
Ves.  Jr.  1. 
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tain  purposes,  and  afterwards  there  is,  after  supplying 
such  purposes,  owing  to  an  increase  in  the  revenue  of 
the  lands  or  the  diminished  expense,  a  surplus,  the  court 
will  direct  such  surplus  to  be  expended  in  a  similar  man- 
ner with  the  original  amount. f  If,  however,  the  donor 
does  not  give  the  land  or  all  the  rents,  but  appropriates 
a  part  only  to  charity,  the  surplus  or  residue  in  that  case 
will  belong  to  the  donor  or  his  representatives.!  So  a 
court  of  equity  will  not  allow  a  trust  to  fail,  whether  it 
be  in  favor  of  an  individual  or  a  charity,  for  want  of  a 
trustee.  Thus  when  property  is  given  by  will  to  such  a 
person  as  the  testator  shall  name,  in  trust  for  an  indi- 
vidual or  a  charity,  and  no  such  person  is  named;  or, 
when  property  is  given  to  such  person  as  the  executor 
shall  name  in  trust,  etc.,  and  the  executor  names  no  one, 
the  court  of  chancery  will  carry  the  trust  into  effect, 
since  while  the  trustee  is  uncertain,  the  beneficiary  is 
certain.* 

Sec.  1171.  IMPLIED  TRUSTS  OR  RESULT- 
IXG  TRUSTS. — An  implied  trust  is  founded  upon 
the  intention  which  the  court  presumes  the  settlor  had 
when  he  created  the  trust.  Implied  trusts  are  often 
called  resulting  trusts.  When  a  man  purchases  prop- 
erty, furnishing  the  purchase  money,  taking  the  title  in 
the  name  of  a  stranger,  there  will  be  a  resulting  trust 
in  favor  of  such  purchaser.  And  when  two  or  more  per- 
sons advance  the  purchase  money  jointly,  and  the  title 

t6  H.  L.  Cas.  310;  Atty.  Gen.  v.  Marchant,  L.  R.  3  Eq.  424. 
t5  H.  L.  Cas.  1 ;  24  Beav.  383. 
*7  Ves.  36;  3  My.  &  K.  344. 
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is  conveyed  to  one  only,  there  is  a  resulting  trust  in  fa- 
vor of  the  others,  in  proportion  to  the  money  which  each 
has  "advanced.!  The  money  must  be  paid  at  the  time 
of  the  conveyance.  If  at  the  time  of  the  conveyance  a 
trust  is  not  created,  subsequent  payments  or  advance- 
ment of  money  will  not  change  an  absolute  conveyance 
into  one  in  trust  for  the  benefit  of  the  party  so  paying.? 

The  party  seeking  to  raise  such  a  trust  must  show: 
1.  That  there  was  an  intention  to  create  a  trust.  2. 
That  there  has  been  an  actual  payment  of  the  consid- 
eration by  such  person  of  his  individual  money.  And 
clear  proof  is  required  to  establish  both  of  these  propo- 
sitions.* 

A  voluntary  conveyance  of  land  does  not  create  a 
trust  in  favor  of  the  grantee.  §  Nor  will  a  trust  be  cre- 
ated when  it  appears  that  it  was  the  purpose  and  intent 

fWaterman  v.  Seeley,  28  Mich.  77;  26  Ind.  319;  55  111.  403. 

tGerry  v.  Stewson,  60  Me.  186;  Cutler  v.  Tuttle,  19  N.  J. 
Eq.  549. 

♦Bernard  v.  Bongard,  Har.  Ch.  130;  2  Johns.  Ch.  405;  2 
Wend.  570.  As  between  strangers,  proof  of  payment  shown  by 
parol  will  usually  raise  a  presumption  in  favor  of  the  intention 
to  create  a  trust,  but  such  presumption  may  be  rebutted  by  parol. 
No  such  presumption  is  raised  if  the  payment  is  made  by  one  who 
stands  in  loco  parentis  to  the  grantee.  In  such  a  case  the  natural 
and  legal  presumption  is,  that  the  money  paid,  is  a  donation  or 
advancement  to  the  grantee,  and  not  for  the  benefit  of  the  one 
making  it.  Sand,  on  Uses  and  Trusts  325;  8  Ves.  195;  Lofft. 
490;  1  Collver   261. 

5$  Jackson  v.  Cleveland,  15  Mich.  94;  Gerry  v.  Stimson,  60  Mc. 
186;  Campbell  v.  Brown,  129  Mass.  23;  Higgins  v.  Senior,  8 
M.  &  W.  834. 
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of  the  parties  to  circumvent  a  statute.l  So  if  title  is 
taken  in  the  name  of  another  for  the  purpose  of  defraud- 
ing creditors,  the  better  rule  seems  to  be  that  there  is 
no  resulting  trust  in  favor  of  the  purchaser,  except  upon 
the  application  of  a  creditor.  § 

Since  the  resulting  trust  is  based  upon  the  presumed 
intention  of  the  party  actually  making  the  purchase,  if 
it  can  be  shown,  that  in  fact  he  had  no  intention  to  cre- 
ate a  trust  for  himself,  but  on  the  contrary  intended  to 
make  a  donation  to  the  party  in  whose  name  the  title 
was  taken,  there  will  be  no  resulting  trust.*  And,  as 
before  stated,  if  the  purchaser  is  under  any  legal  or 
moral  obligation  to  aid,  assist  or  provide  for  the  person 
in  whose  name  the  purchase  was  made,  the  fact  of  such 
obligation  is,  of  itself,  sufficient  to  overcome  the  legal 
presumption  upon  which  an  implied  trust  rests,  and 
raise  the  presumption  that  an  advancement  was  in- 
tended. This  presumption  of  advancement  will  be  raised 
in  favor  of: — a  legitimate  child ;t  any  person  to  whom 
the  person  advancing  the  money  has  placed  himself  in 
the  relation  of  a  parent  ;1I  and  in  favor  of  a  wife.H 

The  presumption  of  advancement  will  not  arise  in 

$Miller  V.  Davis,  50  Mo.  572;  5  Paige  114;  15  Ves.  60. 

§Cutler  V.  Tuttle,  19  N.  J.  Eq.  549;  23  N.  J.  Eq.  60;  50 
N.  H.  491 ;  98  Mass.  118. 

*Ayer  v.  Jenkins,  L.  R.  16  Eq.  275;  Amb.  413. 

fSidmouth  V.  Sidmouth,  2  Beav.  447 ;  69  Pa.  St.  239. 

IJBeckford  v.  Beckford,  LofFt.  490;  2  Ch.  Cas.  26;  1  Coll.  C. 
Ch.  261. 

IIDrew  V.  Martin,  2  H.  &  M.  130;  L.  R.  6  Ch.  Div.  115;  16 
Minn.  512. 
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favor  of  a  woman  with  whom  the  man  has  contracted  an 
illegal  marriage,  or  with  whom  he  has  contracted  no 
marriage  at  allJl  And  the  presumption  of  advance- 
ment being  a  mere  presumption,  may  be  rebutted  by 
evidence  showmg  what  was  in  fact  the  true  and  real  in- 
tention of  the  purchaser  at  the  time  the  purchase  or  pay- 
ment was  made.H 

Sec.  1172.  SAME  SUBJECT— RESIDUE  OF 
TRUST  PROPERTY.— When  property  is  conveyed 
to  trusts  which  do  not  exhaust  the  whole  property,  there 
will  be  a  resulting  trust  as  to  the  residue  to  the  settlor. 
And  when  property  is  so  devised  by  will,  the  residue  will 
go  to  the  party  to  whom  it  would  have  descended  had 
there  been  no  will.*  It  being  a  general  rule  with  regard 
to  resulting  trusts,  that  the  trustee  cannot  take  bene- 
ficially in  case  there  is  a  failure  of  the  trust,  and  this  is 
so  whether  the  failure  is  in  whole  or  in  part.f  When 
there  is  a  devise,  burdened  with  a  charge,  the  devisee 
takes  the  property  beneficially,  subject  merely  to  the 
charge.  But  when  the  devise  is  wholly  in  trust,  the  de- 
visee takes  no  interest  whatever. t 

Sec.  1173.  SAME  SUBJECT— DISPOSITION 
OF  TRUST  ESTATE  ON  FAILURE  OF 
HEIRS,  ETC. — Where  property  is  conveyed  in  trust, 


1 1  Soar  V.  Foster,  4  K.  &  J.  152;  10  Vcs.  360. 
^Williams  V.  Williams,  32  Beav.  370;  L.  R.  8  Ch.  App.  88; 
1  P.  Wms.  113;  39  la.  419. 

*Kstcrbrooks  v.  Tillcn^hast,  .5  Gray    17. 
vKin^  V.  DennsioTi,  1  V.  Sc  B.  272. 
tStatc  V.  UhrifT,  56  Mo.  482. 
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and  the  trust  designated  does  not  exhaust  the  property, 
and  the  settlor  dies  leaving  no  will,  and  no  one  entitled 
to  take  under  the  statute  of  descent,  the  question  arises 
as  to  whom  the  residue  belongs,  the  state  or  the  trustee.  § 
If  it  is  real  estate  it  belongs  to  the  trustee.  While  if  it  is 
personal  property  and  the  executor  holds  as  trustee,  it 
goes  to  the  state.  1 1 

Joint  tenancy  is  not  favored  in  equity,  and  althougl^ 
in  this  class  of  cases  it  follows  the  law  if  there  is  a  case 
of  joint  tenancy  pure  and  simple;  when  there  is  any- 
thing which  the  court  of  equity  can  lay  hold  of  to  take 
the  estate  out  of  joint  tenancy,  it  will  do  so,  and  will  re- 
gard the  survivor  as  holding  in  trust,  and  not  in  owner- 
ship, the  deceased  tenant's  share.  This  will  be  done  if 
the  purchasers  advance  unequal  shares  of  the  purchase 
money.*    There  is  no  survivorship  in  commercial  trans- 


§Sputing  V.  Rochefort,  16  Ch.  Div.  18;  Burgess  v.  Wheate, 
1  Eden    177. 

llTayler  v.  Haygarth,  14  Sim.  8;  15  Ch.  Div.  67.  While 
if  the  executor  holds  as  executor  simply,  and  not  as  a  trustee,  he 
may  retain  the  residue.  Blinkham  v.  Feast,  2  Ves.  Sr.  26.  The 
reason  for  the  rule  is  that  the  state  comes  under  no  branch  or 
head  of  equity,  and  if  real  estate  is  given  by  will  to  a  trustee  in 
trust  for  a  particular  person,  who  dies  before  the  testator,  the 
state  cannot  enforce  the  resulting  trust  in  favor  of  itself.  If  it  is 
personal  property  the  interposition  of  a  court  of  equity  is  un- 
necessary, as  the  property  goes  to  the  state  upon  failure  of  heirs. 
14  Sim.  8.  While  if  the  legatee  survives  the  testator  and  dies 
without  heirs,  the  estate  escheats  to  the  state.  14  Sim.  8;  1  Bro. 
C.  C.  201. 

*Rigden  v.  Valher,  2  Ves.  Sr.  258 ;  3  Ves.  631 ;  44  Vt.  311 ;  9 
Ves.  591. 
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actions;  in  such  transactions  the  joint  purchasers  are  re- 
garded as  partners,  and  in  case  of  death  of  one  partner, 
the  survivor  or  survivors  hold  in  trust  for  the  personal 
representatives  of  the  deceased. t 

Parties  owning  a  mortgage  jointly  are  always  re- 
garded in  equity  as  tenants  m  common,  and  not  as  joint 
tenants,  and  the  survivor  will  be  trustee  of  the  interest 
of  the  deceased  mortgagee,  in  trust  for  his  heirs  or  lega- 
tees.* 

These  doctrines  of  equity  were  established  long  be- 
fore there  was  any  statute  upon  the  subject.  But  it 
has  happened  in  this  class  of  cases,  as  in  many  others, 
that  the  equitable  rule  has  commended  itself  to  the  legis- 
lature, and  has  been  made  the  statutory  rule.  So  that 
statutes  in  the  various  states  provide  now  that  where 
a  conveyance  is  made  to  two  or  more  persons  jointly, 
they  are  held  to  be  tenants  in  common,  unless  it  is  made 
to  appear  from  the  instrument  that  they  intended  to 
hold  as  joint  tenants. 

Sec.  1174.  CONSTRUCTIVE  TRUSTS.— A 
constructive  trust  is  one  that  is  raised  by  construction  of 


t  Jeffreys  v.  Small,  1  Vern.  217 ;  Bell  v.  Phryn,  7  Ves.  453. 
If  the  land  is  not  purchased  by  a  partnership,  but  is  devised  to 
two  or  more  persons  who  have  formed  a  partnership,  but  who 
make  no  use  of  it  for  partnership  purposes,  they  will  hold  as 
joint  tenants,  and  in  case  of  death  it  will  go  to  the  survivor  or 
survivors.  Otherwise  if  they  have  used  it  for  partnership  pur- 
poses, or  classed  it  as  part  of  the  firm  assets.  Jackson  v.  Jack- 
son, 9  Ves.  491. 

♦Randall  v.  Thillips,  fJ  Mason  378;  Goodwin  v.  Richardson, 
11  Mass.  469;  19  Me.  430. 
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equity,  without  reference  to  any  intention  of  the  par- 
ties, either  express  or  presumed.  The  following  are  in- 
stances of  constructive  trusts. 

1.  Vendors  Lien  for  Unpaid  Purchase  Money. 
Where  there  has  been  a  simple  sale  of  property  for 
money,  and  the  purchase  price  has  not  been  paid,  or  only 
paid  in  part,  the  vendor  has  a  lien  for  the  whole  of  the 
unpaid  portion  of  the  purchase  money,  as  between  the 
vendor  and  vendee  and  volunteers,  although  the  prop- 
erty has  been  conveyed  unconditionally,  and  he  has 
acknowledged  payment  in  full  in  the  instrument  passing 
title.*  This  is  the  well  established  English  doctrine,  but 
it  does  not  prevail  universally  in  this  country.  In  some 
of  the  states  it  has  been  repudiated  by  the  courts,  in  oth- 
ers the  rule  has  been  modified  or  altogether  abrogated 
by  statute.!  When  collateral  security  is  taken,  such  as 
a  bond  or  a  promissory  note,  there  is  no  waiver  of  the 
lien,  and  the  security  is  regarded  as  cumulative.!  But 
if  such  bond  or  note  was  substituted  for  the  purchase 
money,  or  was  what  the  vendor  bargained  for,  and  what 
the  vendee  agreed  to  give,  there  is  no  lien,  or  Construct- 
ive trust.  § 

In  such  cases,  when  the  vendor  has  a  lien  for  unpaid 
purchase  money,  it  binds  the  estate  conveyed  not  only 
in  the  hands  of  the  vendee,  but  also  in  the  hands  of:  (a) 


*Mackreth  v.  Symons,  15  Ves.  329;  1  Tudor  &  W.  L.  Cas. 
Eq.  355;  60  Ala.  281. 

fPomeroy,  Eq.  Jur.  Sec.  1250. 

JCoUins  V.  Collins,  31  Beav.  346;  12  R.  I.  92. 

§Buckland  v.  Pocknell,  13  Sim.  406;  21  Beav.  118. 
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Heirs  and  all  persons  taking  under  the  vendee  or  his 
heirs  as  volunteers.il  (b)  Subsequent  purchasers  with 
notice  of  the  purchase  money  remaining  unpaid.!!  (c) 
In  case  of  the  insolvency  of  the  vendee,  the  lien  binds 
the  estate  in  the  hands  of  the  assignee,  for  the  reason 
that  he  takes  no  greater  interest  than  the  insolvent  or 
bankrupt.* 

On  the  other  hand,  a  bona  fide  purchaser  without  no- 
tice, and  for  value,  having  paid  the  full  j)urchase  price, 
takes  the  estate  relieved  of  the  lien,  since,  "when  the 
equities  are  equal  the  law  shall  prevail."  (1  Bro.  C.  C. 
302;  2  Bro.  C.  C.  282.) 

In  England  this  lien  is  regarded  as  an  interest  in  land 
which  the  holder  can  assign;  and  not  a  mere  personal 
claim.  But  in  this  country  there  is  a  great  conflict  of 
authority  upon  this  question. t  The  grantor's  lien  for  a 
part  of  the  purchase  money  may  be  reserved  by  an  ex- 
press provision  in  the  deed  of  conveyance.  And  this  is 
the  practice  in  some  of  the  states.  This  lien  being  evi- 
denced by  the  deed  itself,  oj^erates  to  make  all  subse- 
quent purchasers  and  incumbrances  take  subject  to  it.$ 

||15  Vcs.  329;  Warton  v.  Hargroves,  42  Miss.  18. 

!I2  Ves.  Sr.  622;  29  Beav.  246.  And  when  the  subsequent 
purchaser  purchases  without  notice,  and  docs  not  pay  the  full 
purchase  price,  the  hen  binds  the  estate  to  the  extent  of  the  un- 
paid purcliasc  money  still  In  the  hands  of  the  purchaser.  That 
is,  etjuitv  will  subrogate  the  first  vendor  to  the  rights  of  his 
vendee  against  the  si-cond  vendee. 

*Ex  parte  Hanson,  12  Ves.  346. 

fDryden  v.  Frost,  3  My.  &  C.  670 ;  2  rhlll.  Ch.  413;  71  Mo. 
387;  128  111.  178;  11  Ind.  504. 

JCordova  v.  Hood,  17  Wall.  1  ;  104  Pa.  St.  64. 
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When  a  vendor  contracts  to  convey  land,  or  gives  a 
bond  conditioned  that  he  will  convey,  and  lets  the  pur- 
chaser into  possession  before  the  purchase  money  is  paid 
in  full,  the  purchaser  takes  the  land  subject  to  the  agree- 
ment to  pay.  In  default  of  his  paying  the  vendor  can 
enforce  the  contract  in  equity,  and  have  the  land  sold 
to  satisfy  the  unpaid  purchase  money.  But  this  is  not 
strictly  a  vendor's  lien,  since  the  vendor  retains  the  legal 
title.* 

The  vendee,  under  the  contract  for  the  purchase  of 
land,  in  case  the  vendor  defaults  or  is  unable  to  per- 
form, has  a  lien  for  the  purchase  money  paid,  and  for 
the  value  of  improvements  made  upon  the  land,  and 
this  lien  is  analogous  to  a  true  vendor's  lien.f 

Sec.  1175.  SAME  SUBJECT— 2.  CONSTRUC- 
TIVE TRUST  ARISING  FROM  A  RENEWAL 
OF  A  LEASE  BY  A  TRUSTEE,  TENANT  FOR 
LIFE  OR  PARTNER.— When  a  trustee  renews  a 
lease  belonging  to  his  cestui  que  trust  in  his  own  name, 
he  holds  such  lease  for  his  cestui  que  trust;  and  when  a 
partner  renews  a  lease  of  partnership  premises  in  his 
own  name,  he  holds  as  trustee  for  the  partnership.  And 
a  like  rule  applies  to  all  persons  occupying  a  fiduciary, 
or  quasi  fiduciary  position  and  making  contracts  with 
reference  to  such  property.! 


*Avery  v.  Clark,  87  Cal.  619;  Rose  v.  Watson,  10  H.  L.  Cas. 
672. 

fStults  V.  Brown,  112  Ind.  370;  10  H.  L.  Cas.  672. 
JJames  v.  Dean,  11  Ves.  383 ;  15  Ves.  236 ;  L.  R.  2  H.  L.  149. 
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Sec.  1176.  SAME  SUBJECT— 3.  CONSTRUC- 
TIVE TRUST  ARISING  FR03I  BENEFITS 
BESTOWED  ON  PROPERTY.— A  constructive 
trust  may  arise  when  a  person  who  is  only  part  owner  of 
an  estate,  and  acting  bona  fide  benefits  such  estate  by 
repairs  and  improvements,  by  giving  him  a  lien  there- 
fore. §  But  ordinarily  where  one  by  mistake  expends 
money  to  improve  the  property  of  another  without  the 
o^vner's  knowledge  or  consent,  he  has  no  equitable  claim 
against  the  owTier.  But  if  the  owner  is  compelled  to  re- 
sort to  equity  to  get  possession  of  his  property,  the  court 
will  require  him  to  do  equity  before  giving  relief,  by 
compelling  payment  for  the  permanent  improvements 
made.* 

Sec.  1177.  SAME  SUBJECT— 4.  FOR  MONEY 
HAD  AND  RECEIVED.— JNIoney  received  by  one 
person  from  another  by  mistake,  accident  or  fraud,  or 
breach  of  trust,  is  regarded  in  equity  as  being  held  in 
trust  for  the  true  owner.  In  many  such  cases  an  ac- 
tion at  law  in  assumpsit  may  be  maintained,  but  in  all 
cases  where  a  judgment  does  not  afford  complete  and 
adequate  relief,  a  bill  in  equity  can  be  maintained. f  So 
if  property  is  wrongfully  disposed  of,  the  person  obtain- 
ing it  with  notice  will  be  treated  as  a  trustee,  and  can 
only  be  protected  if  he  purchase  in  good  faith,  without 


§Lakc  V.  Cradock,  3  P.  Wms.  158. 

•Neeson  v.  Clarkson,  l-  Hare   97;  4  My.  &  Cr.  180;  30  Bcav. 
363;  L.  R.  2Cli.  Div.  285. 

tNewton  V.  Porter,  ()9  N.  Y.  133;  120  Mass.  507. 


PROPERTY    IN    EQUITY.  275 

notice  and  for  value.'l  So  where  trust  money  is  paid  on 
account  and  the  receiving  creditor  has  no  notice  of  then- 
character,  they  will  be  discharged  of  the  trust.  § 

Sec.  1178.  SAME  SUBJECT— 5.  PROPERTY 
PURCHASED  WITH  TRUST  FUNDS.— When- 
ever a  person  holding  property  in  trust,  invests  such 
funds,  rightfully  or  wrongfully,  and  takes  title  in  his 
own  name,  the  property  acquired  is  trust  property,  and 
the  party  is  still  trustee.  This  rule  applies  to  all  fidu- 
ciary relations,  as  executors,  guardians,  partners,  treas- 
urers, etc.* 

So  when  property  is  purchased  by  the  executor  or 
guardian  which  he  is  empowered  to  sell  in  pursuance  of 
his  trust,  such  property  is  still  trust  property  if  the  ben- 
eficiary elects  to  treat  it  so,  so  all  profit  from  the  use  of 
trust  funds  goes  to  the  beneficiary. f 

Sec.  1179.  SAME  SUBJECT— 6.  TRUSTS  EX 
DELICTO. — When  one  obtains  the  property  of  an- 
other by  fraud,  misrepresentation,  concealment  or  du- 
ress, or  undue  influence  and  the  like,  the  courts  will  re- 
gard him  as  a  trustee.  Thus,  a  legatee  that  procures  a 
bequest  to  himself  to  the  injury  of  an  heir  or  other  lega- 
tee, will  be  a  trustee  for  the  person  rightfully  entitled.!! 


JLeake  v.  Watson,  58  Conn.  332. 

§Burnett  v.  Gustafson,  54  la.  86;  56  N.  Y.  478;  79  N.  Y. 
183. 

*MorItz  V.  Lavelle,  77  Cal.  10 ;  100  Mo.  446 ;  73  N.  Y.  113. 

■{-Gardner  v.  Ogden,  22  N.  Y.  327;  35  Kan.  106;  122  111. 
607. 

TJMoore  v.  Crawford,  130  U.  S.  122;    93  lU.  295;    14  Kan. 
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And  where  property  is  given  upon  a  verbal  promise  that 
it  will  be  held  in  trust,  and  the  agreement  is  not  carried 
out,  equity  will  enforce  the  trust.  § 

In  all  cases  of  trusts  arising  ex  delicto,  the  beneficiary 
is  considered  to  be  the  true  owner  of  the  property,  and 
the  trustee  as  the  holder  of  the  bare  legal  title.  The 
beneficiary,  therefore,  can  compel  the  trustee  to  convey 
the  property  and  account  for  the  rentj  .  nd  profits  which 
he  has  received,  or,  which  he  ought  to  have  obtained 
while  the  property  has  been  in  the  hands  and  control  of 
the  trustee.* 


202;  50  Mich.  190;  107  N.  Y.  73;  29  N.  J.  Eq.  417;  104  Pa. 
St.  609 ;  95  N.  Y.  403 ;  3  Wall.  279. 

§Ryan  v.  Dox,  34  N.  Y.  307;  26  N.  J.  Eq.  484;  4  N.  J.  Eq. 
410. 

*Barnes  v.  Taylor,  30  N.  J.  Eq.  7 ;  Greenwood's  Appeal,  92 
Pa.  St.  181. 


CHAPTER  V. 

PROPERTY    m   EQUITY — MORTGAGES,   LIENS   AND   ASSIGN- 
MENTS. 

Sec.  1180.    REAL  ESTATE  MORTGAGES.— 

In  equity  a  real  estate  mortgage  is  regarded  as  a  lien  or 
claim  on  land  to  secure  the  payment  of  a  debt.*  This 
construction  was  early  placed  upon  mortgages  by  the 
equity  courts  to  modify  the  rigor  of  the  early  common 
law,  which  held  that  on  default  the  estate  of  the  mort- 
gagee became  absolute  and  indefeasible,  the  property 
passing  to  him,  regardless  of  the  fact  that  it  might  be 
far  more  valuable  than  the  claim  or  debt.  Chancery 
during  the  reign  of  Charles  I,  established  the  rule  that 
the  mortgagor  could  redeem  after  default,  by  paying 
principal  and  interest,  until  the  mortgagee  had  obtained 
from  the  chancery  a  decree  of  absolute  foreclosure.  The 
right  to  redeem  was  known  as  the  "equity  of  redemp- 
tion."t 

Resulting  from  the  principle  that  equity  regards  sub- 


*Seton  V.  Slade,  7  Ves.  265 ;  1  Spence,  p.  602. 

fHow.  V.  Vigures,  1  Ch.  R.  32;  Casborne  v.  Scarfe,  1  Atk. 
603;  2  White  &  Tudor,  L.  C.  Eq.  1945.  An  attempt  to  have 
the  mortgagor  renounce  or  waive  his  equity  of  redemption  after 
default,  was  met  by  the  equity  courts  laying  down  the  rule,  that 
"once  a  mortgage  always  a  mortgage,"  and  upholding  the  equity 
of  redemption  notwithstanding  the  waiver.  Howard  v.  Harris, 
1  Vern.  90;  White  &  T.  L.  C.  Eq.  1949. 
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stance  rather  than  form,  the  chancery  courts  will  regard 
as  a  mortgage,  a  formal  deed,  if  it  was  executed  to  se- 
cure the  repajTTient  of  a  loan  or  debt.  And  the  real  in- 
tention of  the  parties  as  to  such  a  deed  may  be  shown 
by  parol,  notwithstanding  the  rules  of  evidence  and  the 
statute  of  frauds.* 

So  a  sale  of  land,  with  an  option  reserved  to  the  ven- 
dor to  repurchase  the  same  land  within  a  specified  time, 
will  be  regarded  in  equity  as  a  mortgage,  where  the 
conveyance  was  intended  by  the  parties  to  operate  as 
security  for  a  debt.f 

The  debt  being  the  principal  thing  regarded  by  the 
court  of  equity  it  follows  naturally  that  the  security 
would  go  with  the  debt  when  the  latter  is  assigned  or 
transferred,  so  that  a  transfer  of  the  note  which  the 
mortgage  secures  transfers  the  mortgage.  Except  that 
in  those  states  where  the  mortgagee  is  vested  with  the 
legal  title  by  virtue  of  the  mortgage,  a  formal  deed  is 
necessary  to  vest  the  legal  title  in  the  assignee.!  And 
when  mortgaged  premises  are  conveyed  subject  to  the 
mortgage,  the  land  continues  to  be  charged  with  the 
payment  of  the  debt,  but  the  grantee  is  not  personally 
liable  for  the  debt  unless  he  assumes  the  mortgage.  § 

*Hclm  V.  Boyd,  124  111.  370;  Turple  v.  Lowe,  114  Ind.  37; 
111  Pa.  St.  14;  96  U.  S.  332;  120  N.  Y.  655;  Bccach,  Eq.  Jur. 
Sec.  406;  109  Mass.  130;  54  Miss.  90;  32  Ala.  97. 

tSclvribcr  v.  LcClairc,  66  Wis.  579;  122  N.  Y.  467;  4  Kent 
Com.  p.  145. 

ICarpcntcr  v.  Longan,  16  Wall.  271;  Sanders  v.  Cassaday, 
86  Ala.  246;  11  la.  580;  95  Ind.  .521;  127  Mass.  511. 

§Johnson  V.  Zlnk,  61  N.  Y.  333 ;  41  Conn.  369;  121  111.  130; 
108  U.  S.  140;  4  N.  J.  Eq.  454 ;  22  N.  Y.  438. 
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In  England,  by  foreclosure  of  a  mortgage  is  meant 
a  proceeding  in  chancery,  at  the  instance  of  the  mort- 
gagee, by  which  the  mortgagor's  right  of  redeeming 
the  mortgaged  premises  is  barred  forever.  This  method 
of  foreclosure  prevails  in  some  of  the  American  states 
and  is  known  as  "strict  foreclosure."*  While  in  most 
of  our  states  a  foreclosure  proceeding  has  for  its  object 
a  sale  of  the  mortgaged  lands,  and  the  application  of 
the  proceeds  to  the  payment  of  the  debt  and  costs,  and 
a  personal  judgment  against  the  mortgagor  for  any 
deficiency  after  such  application. f 

Before  a  final  foreclosure  and  in  some  states  for  a 
definite  time  thereafter,  the  mortgagor  or  any  person 
having  an  interest  in  the  property  covered  by  the  mort- 
gage may  redeem  by  paying  same  in  toto.  The  person 
so  redeeming  the  whole  mortgage,  if  only  liable  for  a 
portion  thereof,  may  enforce  contribution  from  other 
persons  liable.$ 

Sec.  1181.  CHATTEL  MORTGAGES.— By  a 
chattel  mortgage  is  meant  a  sale  of  personalty  on  con- 
dition that  it  shall  be  avoidable  on  the  performance  of 
the  specified  condition — usually  the  payment  of  a  debt 
within  a  stated  time.    As  law,  on  default,  the  title  vests 


*2  Jones,  Mortgages,  Sec.  1238.  Strict  foreclosure  is  still 
employed  in  England  and  several  of  the  New  England  States, 
and  some  others. 

fForeclosure  by  judicial  sale  is  followed  in  most  of  the  states. 
2  Jones,  Mortg.  1709 ;  112  N.  Y.  93 ;  134  111.  422 ;  49  Wis.  200. 

|2  Jones,  Mortg.  Sec.  1093;  Pearce  v.  Morris,  5  Ch.  App. 
229;  42  Minn.  476;  128  111.  95;  62  la.  661 ;  127  N.  Y.  117. 
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absolutely  in  the  mortgagee,  while  equity  allows  the 
mortgagor  to  redeem  after  default.  In  all  of  the  states 
except  California  and  a  few  of  the  western  states,  a 
chattel  mortgage,  unlike  the  rule  in  most  states  as  to 
real  estate  mortgages,  vests  the  title  in  the  mortgagee, 
which  title  becomes  absolute  on  default  of  the  condition, 
subject  to  an  equitable  right  of  redemption  prior  to 
public  or  private  sale  of  the  article  without  foreclosure 
suit,  except  where  foreclosure  is  made  necessary  by  spe- 
cial statutes,  as  in  Ohio,  in  regard  to  mortgages  of 
household  chattels.* 

Sec.  1182.  EQUITABLE  LIENS  AND  MORT- 
GAGES.— An  equitable  lien  is  the  right  to  subject  a 
particular  fund  or  specific  property  to  the  satisfaction 
of  a  demand.  It  is  a  charge  on  the  property,  rather  than 
an  interest  in  it.  It  differs  from  a  common  law  lien,  in 
that  it  is  independent  of  the  possession  or  retention  of 
the  property  on  which  the  lien  exists.f 

An  equitable  mortgage  is  a  charge  or  lien  on  prop- 
erty, and  may  be  created  by: — an  agreement  to  give  a 
mortgage;  the  imperfect  execution  of  a  mortgage;  a 
deposit  of  title  deeds,  or  by  a  formal  mortgage  of  an 
estate  recognized  only  in  equity.^ 


*Rev.  Stat.  Ohio,  4155-1  ;  Flanders  v.  Chamberlain,  24  Mich. 
305;  54  Wis.  193;  12  Wend.  61;  46  Ind.  595;  Jones,  Chat. 
Mortg.  c.  18. 

fHammonds  v.  Barclay,  2  East  227;  3  Pom.  Eq.  Jur.  Sec. 
1234;  1  ^each,  Eq.  Sec.  287. 

tPayne  v.  Wilson,  74  N.  Y.  348;  50  Conn.  104;  65  Tex.  238; 
47  Ohio  St.  306;  109  U.  S.  211;  12  Wis.  413;  18  N.  J.  Eq. 
104. 
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Equity  not  only  enforces  express  liens  created  by  the 
parties,  but  will  create  one  where  the  considerations  of 
justice  require  that  one  should  exist.  Thus,  improve- 
ments made  to  land  by  an  occupant,  under  the  belief 
that  he  was  the  owner ;  repairs  by  a  tenant  in  common 
to  preserve  the  common  property,  may  be  recovered  in 
equity  from  the  owner  or  co-tenant.*  Under  this  head 
fall  the  vendor's  lien  for  the  purchase  price  in  whole  or 
part  remaining  unpaid,  already  considered  in  the  pre- 
vious chapter,  and  the  vendee's  lien  on  default  of  the 
vendor  to  convey. 

An  equitable  charge  on  land  is  created  where  it  is 
devised  subject  to,  or  charged  with,  the  payment  of  tes- 
tator's debts  and  other  legacies.  Such  an  intention  may 
be  expressly  stated  in  the  will  or  implied  from  the  whole 
instrument  and  the  circumstances  surromiding  its  exe- 
cution.! 

Sec.  1183.  ASSIGNMENTS.— An  assignment  is 
defined  to  be  the  transfer  or  making  over  to  another  the 
whole  of  any  property,  of  whatever  description,  or  any 
interest  therein ;  the  term  including  the  act  of  transfer, 
as  well  as  the  instrument  effecting  it. I 


*Bright  V.  Boyd,  1  Story  478 ;  8  Wheat.  77 ;  50  N.  Y.  337 ; 
19111.  95;79Ky.  148. 

fStevens  v.  Flower,  46  N.  J.  Eq.  340;  79  N.  Y.  136;  22  Conn. 
595 ;  Pom.  Eq.  Jur.  Sec.  1246. 

|Bouv.  Law  Diet.  "Assignment."  At  law  now,  if  the  cause  of 
action  survives,  and  passes  to  the  persona]  representative  of  a 
decedent  as  assets,  or  continues  as  liabilities  against  his  rep- 
resentatives, it  is  assignable,  otherwise  not. 
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At  the  common  law  the  assignment  of  possibilities 
and  choses  in  action  were  not  permitted,  but  they  were 
recognized  and  enforced  in  equity  whenever  made  upon 
a  valuable  consideration.  The  early  common  law  rule 
is  now  abrogated,  and  the  matter  is  largely  regulated 
by  statutes  in  the  various  states.  In  equity  the  assign- 
ment of  a  mere  possibility  or  expectancy  will  be  en- 
forced, whenever  such  possibility  or  expectancy  becomes 
a  vested  interest  or  possession,  providing  the  property 
to  be  acquired  at  a  future  time  is  described  with  cer- 
tainty.* So  in  equity,  an  order  made  payable  out  of  a 
particular  fund  then  due  or  which  is  to  become  due, 
from  the  drawee  to  the  drawer,  operates  as  an  equitable 
assignment  of  the  fund  to  the  payee.  But  an  ordinary 
check  or  draft  not  appropriating  the  fund  does  not  op- 
erate as  an  assignment.! 

The  assignee  of  a  chose  m  action  takes  it  subject  to 
all  equities  existing  against  the  assignor,  except  in  the 
case  of  the  transfer  of  negotiable  paper  before  due.$ 


*Ho]royd  v.  Marshall,  10  H.  L.  Cas.  191;  124  Pa.  St.  455; 
79  Mo.  216;  90  N.  Y.  387;  41  Minn.  219. 

fRow  V.  Dawson,  1  Ves.  Sr.  331 ;  120  U.  S.  511 ;  151  Mass. 
383;  55  Mich.  201  ;  71  N.  Y.  325;  100  Ind.  515. 

tFairbanks  v.  Sargcant,  104  N.  Y.  116;  130  U.  S.  416;  23 
N.  J.  Eq.  78 ;  41  Ohio  St.  403 ;  50  Mich.  544. 


CHAPTER  VI. 

EQUITABLE  REMEDIES  CONSIDEREB. 

Sec.  1184.  NECESSITY  FOR  EQUITABLE 
REJMEDIES. — As  equity  undertook  to  give  fuller 
and  more  perfect  relief  than  could  be  had  at  law  it  fol- 
lowed that  special  remedies  and  a  distinctive  procedure 
would  result  in  many  actions.  While  at  common  law 
an  action  of  damages  was  all  the  aggrieved  party  had 
for  redress,  equity  allowed  a  bill  for  specific  perform- 
ance, injunction,  cancellation,  reformation,  and  the  like, 
according  ^o  the  nature  of  the  case  and  the  wrong  to  be 
righted  or  prevented.  The  various  equitable  remedies 
will  now  be  discussed  briefly,  and  some  mention  made 
of  their  purpose  and  application. 

Sec.  1185.  ACCOUNTING.— This  was  a  common 
law  action  of  great  antiquity,  but  it  was  limited  to  cer- 
tain cases,  and  the  procedure  was  cumbersome  and  in- 
complete, in  that  the  court  could  not  compel  a  discovery 
or  the  giving  of  testimony  by  the  parties  to  the  action. 
The  action  at  law  fell  into  disuse,  but  equity  took  it  up 
and  gave  the  master  in  chancery  power  to  examine  the 
parties  under  oath  and  compel  discovery  and  the  pro- 
duction of  all  necessary  papers  and  documents,  and  ap- 
plied the  action  to  many  matters  in  addition  to  those  at 
common  law.  It  is  applied  in  matters  of  administra- 
tion, settling  of  estates,  the  winding  up  of  corporations 
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and  partnerships,  and  in  England  to  matters  pertaining 
to  tithes.  Equity  does  not,  however,  assume  jurisdic- 
tion in  all  matters  of  account,  but  only  where  a  fidu- 
ciarj''  relation  exists  between  the  parties,  or  mutual  ac- 
counts, or  where  there  are  circumstances  of  great 
complication  and  an  accounting  seems  the  most  practi- 
cal way  of  adjusting  the  matters.* 

In  an  accounting,  equity  will  allow  the  debtor  at  the 
time  of  payment  to  make  the  payment  apply  to  the 
discharge  of  any  designated  debt,  and  the  intention  to 
so  appropriate  the  payment  may  be  either  express  or 
implied.  If  no  such  appropriation  is  made  by  the  debtor 
then  the  creditor  has  the  right  to  make  the  appropria- 
tion. And  if  neither  the  debtor  nor  creditor  have  ap- 
propriated the  payment,  the  law  will  do  so  by  applying 
the  credit  to  discharge  the  oldest  indebtedness,  except 
that  it  will  not  apply  the  payment  to  debts  barred  by 
the  statute  of  limitations  when  there  are  debts  not  so 
barred,  t 

Sec.  1186.  CONTRIBUTION  —  EXONERA- 
TION.— Equity  allows  a  joint,  or  joint  and  several 
obligor  on  a  contract,  who  has  paid  or  satisfied  more 
than  his  appropriate  share  of  such  obligation,  to  en- 
force contribution  from  his  co-obligor.J:     And  likewise 


♦Smith,  Prin.  Eq.  p.  497 ;  3  Bl.  Com.  437 ;  Docker  v.  Somes,  2 
My.  &  K.  664;  Adams'  Appeal,  113  Pa.  St.  449;  Uhlman  v. 
Life  Ins.  Co.,  109  N.  Y.  421. 

fColeman  v.  Sladc,  75  Ga.  61;  100  Ind.  105;  77  Ala.  367; 
Clayton's  Case,  1  Mcr.  585 ;  6  DcG.  M.  &  G.  474. 

:i:3  Pom.  K(|.  .Tur.  Sec.  1  US;  C,un|)  v.  Bostwick,  20  Ohio  St. 
337. 
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one  secondarily  liable  for  the  payment  of  a  debt,  not 
arising  ea^  delicto,  is  entitled  to  exoneration  from  the 
primary  debtor,  f 

Sec.  1186.  SUBROGATION  — MARSHALL- 
ING.— Equity  also  allows  the  person  paying  a  debt  for 
which  he  is  not  primarily  liable,  to  be  substituted  or 
subrogated  to  the  position  of  the  creditor,  with  the  right 
to  enforce  against  the  real  debtor  all  the  securities,  bene- 
fits and  advantages  held  by  the  discharged  creditor.? 
And  the  court  of  equity  will  so  marshall  the  assets  of 
a  debtor  as  to  compel  a  creditor  having  resort  to  two 
funds  to  protect  a  creditor  having  resort  to  but  one 
fund,  by  either  compelling  the  double  creditor  to  ex- 
haust the  fund  not  held  by  the  other  first,  or  subrogate 
the  second  creditor  to  the  rights  of  the  double  creditor 
in  the  surplus  of  both  funds.  § 

Sec.  1187.  PARTITION  — BOUND  ARIES.— 
By  partition  is  meant  the  segregation  or  separation  of 
property  o^\Tied  in  undivided  shares,  so  as  to  vest  in 
each  of  the  former  owners  exclusive  title  to  a  specific 
portion,  in  lieu  of  his  undivided  interest  in  the  whole. 
Partition  was  also  allowed  in  a  few  cases  at  the  early 
conmion  law,  but  was  later  supplanted  by  equity  and 
is  now  exclusively  an  equitable  remedy  in  England.    In 

fWhite  V.  Miller,  47  Ind.  385;  58  Conn.  22;  49  N.  Y.  571. 

JPease  v.  Eagan,  131  N.  Y.  262;  61  N.  H.  356;  124  U.  S. 
534 ;  90  Tenn.  306 ;  125  Mass.  506 ;  72  la.  338.  The  rule  does 
not  extend  to  volunteers  so  paying.     2  Beach  Mod.  Eq.  801. 

§Dolphin  V.  Ayhvard,  L.  R.  4,  H.  L.  486;  Kerley,  Hist.  Eq. 
p.  215 ;  30  W.  Va.  204 ;  72  Ga.  751. 
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America  the  matter  is  regulated  by  statutes  in  the  vari- 
ous States,  equity  courts  retaining  their  jurisdiction  un- 
less precluded  by  words  of  express  prohibition.*  Parti- 
tion is  a  matter  of  right,  in  equity,  and  may  be  com- 
pelled by  any  co-owTier  entitled  to  the  possession,  but 
not  while  his  interest  is  only  in  remainder  or  reversion.! 
Both  real  and  personal  property  within  the  jurisdiction 
of  the  court  may  be  partitioned. J  In  the  fixing  of 
boundaries  where  thej^  are  in  dispute,  equity  will  only 
assume  jurisdiction  where  there  is  some  peculiar  equity 
affected  by  the  acts  of  the  parties,  or  the  dispute  is  as 
to  the  ownership  of  the  soil,  or  the  premises  are  in  de- 
fendant's possession.  And  as  the  statutes  have  enlarged 
the  jurisdiction  of  the  law  courts  in  such  cases,  equity 
has  little  to  do  in  the  case  of  disputed  boundaries,  since 
where  there  is  an  adequate  legal  remedy  equity  has  no 
jurisdiction.  § 

Sec.  1188.  SPECIFIC  PERFORMANCE.— By 
specific  performance  is  meant  a  judicial  order  that  a 
legal  contract  be  actually  carried  into  effect,  or  per- 
formed according  to  the  terms  of  the  contract.  It  is 
employed  where  damages  for  a  breach  would  not  give 


♦Haynes,  Eq.  p.  99 ;  36  N.  H.  332 ;  85  111.  341 ;  74  Ala.  203. 

fHawkins  v.  McDougall,  125  Ind.  597 ;  28  Vt.  228 ;  65  Miss. 
60. 

JMoore  v.  Darby,  18  Atl.  Rep.  768;  Turner  v.  Morgan,  8 
Vcs.  143.  By  statute  if  the  property  is  incapable  of  division, 
the  court  may  order  it  sold  and  the  proceeds  divided.  109  N.  Y. 
495;  69  Md.  1. 

^  Perry  v.  Pratt,  31  Conn.  433;  Bouverie  v.  Prentice,  1  Brown, 
Ch.  200. 
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adequate  compensation.  Thus,  generally,  where  the 
thing  contracted  for  is  specific  and  its  exact  counterpart 
cannot  be  purchased  in  the  open  market,  equity  will 
decree  specific  performance;  so  chattels  of  special  value 
or  interest,  as  works  of  art,  keepsakes,  heirlooms,  con- 
tracted for,  are  proper  subjects  for  a  specific  perform- 
ance order.* 

As  a  rule,  contracts  relating  to  personal  acts,  as  hir- 
ing or  service  and  agency  will  not  be  specifically  en- 
forced, since  skill,  care  and  the  like  could  scarcely  be 
enforced  in  a  satisfactory  manner. f  As  defenses  to 
the  action  for  specific  performance,  the  defendant  may 
show  that  the  contract  is  not  binding  for  want  of 
capacity,  in  the  contracting  parties,  that  the  contract 
has  not  been  concluded  or  completed  in  its  formation, 
or  that  it  is  illegal,  and  these  defenses  have  the  same 
effect  in  equity  as  at  law,  namely,  making  the  con- 
tract unenforceable  and  being  a  bar  to  the  action.l  Or 
the  defenses  may  be,  want  of  mutuality  of  obligation, 
hardship,  want  of  fairness,  and  inadequacy  of  consid- 
eration, defenses  peculiar  to  specific  performance,  and 
allowing  the  court  to  refuse  specific  performance  under 
the  maxims,  "he  who  seeks  equity  must  do  equity,"  and 


*Underhill,  Eq.  p.  196;  Hall  v.  Warren,  9  Ves.  605;  Pusey  v. 
Pusej,  1  Vern.  273,  1  White  &  T.  L.  C.  1109;  McGowin  v.  Rem- 
ington, 12  Pa.  St.  56;  68  la.  643. 

fLindsay  v.  Glass,  119  Ind.  301;  83  Ala.  398;  85  Va.  653; 
30  L.  J.  Ch.  409;  29  Mich.  166. 

JMayer  v.  McCrccry,  119  N.  Y.  434;  53  Pa.  St.  373;  62 
Mich.  50;  104  Mo.  349;  91  Cal.  112;  25  S.  C.  405. 
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"he   who   comes    into   equity   must   come    with    clean 
hands."* 

Laches  on  the  part  of  the  plaintiff  will  be  ground 
for  refusing  specific  performance,  as  will  fraud  and 
mistake  m  the  contract.!  A  greater  amount  of  cer- 
tainty and  definiteness  is  required  in  the  contract 
which  is  to  be  specifically  enforced  than  in  an  action 
for  damages.!  The  plaintiff  must  also  make  out  a 
good  title  in  himself,  or  one  free  from  a  reasonable 
doubt,  and  have  performed  the  material  and  essential 
parts  of  the  contract  on  his  part  to  be  entitled  to  have 
specific  performance.  §  The  statute  of  frauds  has  not 
the  same  effect  in  equity  as  at  law,  and  the  section 
which  provides  that  no  action  can  be  brought  on  a  con- 
tract for  the  sale  of  land  unless  the  same  is  in  writing 
and  signed  by  the  party  to  be  charged,  will  not  prevent 
the  court  of  equity  from  decreeing  specific  performance 
of  such  a  contract  not  in  writing,  where  there  has  been 
some  part  performance  by  plaintiff,  or  where  fraud 
has  prevented  the  contract  from  being  put  in  writing, 
or  where  the  defendant  fails  to  plead  the  statute  as  a 
defense.il 


♦Rushton  V.  Thompson,  35  Fed.  Rep.  635;  103  Mo.  513;  42 
Minn.  482;  47  :\ricli.  449;  5  Pet.  269;  125  N.  Y.  294;  99  N.  C. 
215;  83  Kj.  3G7 ;  i;J()  111.  415;  135  U.  S.  457. 

fRidgway  v.  Ridgway,  69  Md.  242;  118  Pa.  St.  610;  45 
N.  J.  Eq.  27. 

IWoods  V.  Evans,  113  111.  186;  33  Ohio  St.  147;  76  Wis.  662. 

§Emmert  v.  Stoufrcr,  64  Md.  543;  120  N.  Y.  253;  89  Ala. 
429;  130  111.  42;  46  N.  H.  464. 

^Maddison  v.  Alderson,  8  App.  Cas.  467;    43  N.  Y.  34;   45 
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Specific  performance  of  a  contract  may  be  decreed 
where,  though  it  cannot  be  strictly  carried  out  accord- 
ing to  its  terms,  yet  with  compensation  for  defects,  the 
parties  are  put  in  substantially  the  same  situation  as  if 
the  contract  had  been  literally  fulfilled.  Thus,  there 
may  be  a  discrepancy  in  the  fulfillment  of  the  contract 
as  to  time  of  performance  or  as  to  the  subject  matter, 
and  yet  equity  will  require  specific  performance  along 
with  compensation  to  the  injured  party  to  equalize  the 
discrepancy.! 

Sec.  1189.  INJUNCTION.— An  injunction  is  de- 
fined to  be  a  judicial  order,  operating  in  personam, 
requiring  a  party  to  do  or  abstain  from  doing  some 
particular  act.  If  the  order  requires  the  performance 
of  particular  acts,  it  is  called  a  mandatory  injunction, 
while  those  requiring  the  defendant  to  abstain  from  do- 
ing particular  acts  are  known  as  restraining  orders. 
Mandatory  injunctions  are  less  common  than  those  of 
a  restraining  character,  but  will  be  granted  in  a  proper 
case,  as  to  compel  the  abatement  of  a  nuisance,  or  to 
do  some  act  required  by  law.J  An  injunction  with 
respect  to  duration  may  be  either  interlocutory  or  final. 
The  interlocutory  injunction,  also  called  temporary  or 
preliminary    injunction,    is    one    made    pending    the 


N.  J.  Eq.  34;  77  Wis.  182;  125  111.  313;  45  Ind.  581  ;  1  Story, 
Eq.  Jur.  Sec.  161. 

fBostwick  V.  Beach,  105  N.  Y.  661  ;  20  Bcav.  56;  31  W.  Va. 
424 ;  112  111.  217 ;  139  III.  296 ;  57  Ind.  34. 

JHigh,  Inj.  Sec.  1 ;  Kerr,  Inj.  p.  9;  20  N.  J.  Eq.  379;  Beach, 
Eq.  Sec.  630. 
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hearing  of  the  cause  on  its  merits,  to  prevent  damage 
and  preserve  the  property  in  statu  quo  mitil  the  action 
can  finally  be  disposed  of,  at  which  time  the  in j  miction 
is  either  dissolved  or  made  final  or  perpetual* 

To  be  entitled  to  an  order  of  injunction,  the  com- 
plainant must  show:  that  he  has  no  plain,  adequate 
and  complete  remedy  at  law,  and  that  an  irreparable 
injury  will  result  unless  the  relief  is  granted.  The 
equity  court  will  then  assume  jurisdiction,  and  prevent 
the  meditated  wrong,  or  put  an  end  to  a  continuing 
evil.  By  irreparable  injurj^  is  meant,  one  not  to  be 
adequately  redressed  by  damages,  or  of  a  burdensome 
nature,  or  one  likely  to  destroy  the  subject-matter  of 
the  action,  t 

Injunctions  will  be  allowed  upon  a  proper  showing 
in  the  following  classes  of  cases: — 

1.  To  restrain  proceedings  at  law,  where  by  acci- 
dent, mistake,  or  otherwise,  a  party  has  an  unfair  ad- 
vantage in  a  court  of  law,  and  it  is  against  conscience 
that  he  should  use  that  advantage.  We  have  seen  that 
this  jurisdiction  of  equity  was  resisted  by  the  law  courts, 
but  came  to  prevail  nevertheless.  The  common  law 
courts  would  not  recognize  equitable  defenses,  and  so 
a  party  who  had  a  proper  defense  at  equity  would  lose 
at  law,  unless  equity  restrained  the  proceeding  at  law. 
The  injunction  was  directed  to  the  parties  and  not  to 
the  court  of  law,  and  for  disobedience  of  the  order  the 


*1   Mylnc  &  K.  154;  Hiffli,  Inj.  Sec.  5. 

tLunilcy  v.  Wagner,  1  I)e  G.  M.  &  G.  616;  50  Miss.  363; 
67  Md.  44;  43  N.  J.  Eq.  342;  39  La.  Ann.  901. 
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party  restrained  was  adjudged  in  contempt.  The  court 
also  issued  injunctions  against  the  enforcement  of  com- 
mon law  judgments,  if  after  the  judgment  additional 
circumstances  are  discovered  converting  the  action  into 
an  equitable  controversy,  and  this  would  be  the  same 
if  the  cu'cumstances  discovered  would  have  been  cogniz- 
able at  law,  where  they  have  been  fraudulently  con- 
cealed by  the  successful  party.*  The  powers  of  the  law 
courts  have  been  so  enlarged  by  legislation  to  correct 
errors  and  prevent  injustice  and  hardship,  that  equity 
is  seldom  called  upon  to  enjoin  the  collection  of  a  judg- 
ment.! 

2.  To  restrain  breach  of  contract  where  the  con- 
tract is  of  a  negative  character,  and  the  breach  would 
result  in  irreparable  injury,  or  injury  which  could  not 
be  properly  compensated  in  damages.  Thus,  equity 
will  restrain  the  breach  of  a  contract  as  to  covenants 
in  a  deed  or  lease  as  to  the  use  to  which  the  premises 
may  be  put,  as  not  to  sell  liquor,  or  erect  certain  im- 
provements, and  will  restrain  the  breach  of  a  contract 
not  to  enter  into  trade,  where  such  limitation  is  reason- 
able, land  even  to  prevent  the  breach  of  a  negative  con- 
tract as  to  services,  as  not  to  perform  the  stipulated 
service  for  others. | 


*Story,  Eq.  Jur.  Sec.  875;  61  N.  Y.  378;  Kerley,  Hist.  Eq. 
89;  2  White  &  Tudor  L.  Cas.  Eq.  Ill  et  seq.  17  How.  (U.  S.) 
443 ;  45  N.  J.  Eq.  5 ;  133  U.  S.  152 ;  22  Wis.  311 ;  61  Tex.  412. 

13  Pom.  Eq.  Jur.  Sec.  1365;  127  Ind.  511 ;  86  Mo.  333;  59 
Md.  313. 

$Beach,  Mod.  Eq.  Jur.  Sec.  768 ;   48  Ohio  St.  324 ;   59  N.  H. 
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3.  To  restrain  the  commission  of  a  tort,  where  a  legal 
right  exists  and  is  threatened  to  be  violated,  and  the 
violation  is  not  to  be  adequately  compensated  in  dam- 
ages without  a  multiplicity  of  actions,  and  is  of  a 
weighty  and  not  a  trivial  character.  This  class  of  cases 
is  important,  as  it  is  independent  of  contract  relations 
between  the  parties,  and  equity  will  assume  jurisdiction 
to  restrain  the  commission  of  a  tort  or  wTong  as  to 
property,  person  or  reputation  in  a  proper  case.t 

To  restrain  the  violation  of  a  legal  right  the  com- 
plainant must  show  the  existence  of  the  right  which 
he  asserts,  and  an  actual  violation  of  the  right  or  a 
real  existing  danger  of  such  violation;  in  addition  to 
the  fact  that  the  injury  is  not  susceptible  of  being  re- 
dressed by  an  action  for  damages.!  The  jurisdiction 
in  such  cases  extends  to  protect  real  property,  from 
waste,  trespass  and  nuisance  ;§  to  protect  property 
rights  in  patents,  copyrights  and  trade-marks,*  and  to 
protect  other  than  property  rights,  where  the  violation 
results  from  a  breach  of  trust,  confidence  or  contract.TJ 


459;  39  Kan.  193;  41  N.  J.  Eq.  323;  58  Pa.  St.  51 ;  125  Mass. 
258 ;  Lumley  v.  Wagner,  1  De  G.  M.  &  G.  616 ;  18  Or.  221. 

fTuchman  v.  Welch,  42  Fed.  Rep.  548 ;  3  Pom.  Eq.  Jur.  Sec. 
1338. 

JSaunders  v.  Smith,  3  My.  &  C.  714;  32  N.  J.  Eq.  755;  54 
Pa.  St.  183;   3  My.  &  K.  174;   10  N.  J.  Eq.  57. 

§Brock  V.  Dole,  66  Wis.  142;  79  N.  Y.  568;  6  Ves.  147;  82 
Pa.  St.  373;  High,  Inj.  Sec.  739;  Kerr,  Inj.  p.  106. 

♦Smith,  Pr.  Eq.  p.  730;  105  U.  S.  189;  101  U.  S.  99;  Jeff- 
crys  V.  Boosey,  4  H.  U.  ('as.  833;   46  Fed.  Rep.  624. 

^Schuyler  v.  Curtis,  64  Hun  594;  19  N.  Y.  Supp.  264; 
contra,  Corliss  v.  Walker  Co.,  57  I'\(l.  Rep.  434. 
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4.  Equity  will  also  restrain  the  breach  of  a  trust 
or  confidence,  or  the  violation  of  equitable  rights,  under 
proper  circumstances.  Thus,  a  trustee  will  be  restrained 
from  using  his  powers  except  for  the  legitimate  pur- 
poses of  the  trust;  a  corporation  at  the  instance  of  a 
stockholder  may  be  restrained  from  doing  acts  beyond 
the  scope  of  its  charter;  and  public  officers  may  be 
enjoined  from  doing  acts  inconsistent  with  their  powers 
and  duties. $ 

Sec.  1190.  REFORMATION.— Equity  will  re- 
form a  written  contract  or  other  instrument  inter  vivos 
where,  through  mutual  mistake,  or  mistake  of  one  of 
the  parties  accompanied  by  the  fraud  of  the  other,  such 
instrument  does  not  truly  express  the  intention  of  the 
parties.  § 

Sec.  1191.  CANCELLATION.— Equity  will  can- 
cel a  written  instrument  or  contract,  where  though  ut- 
terly void,  it  is  apparently  valid  on  its  face;  and  where 
the  instrument  is  voidable  on  the  ground  of  fraud  or 
mistake.* 

Sec.  1192.  REMOVING  CLOUD  ON  TITLE. 
— Whenever  a  deed  or  other  instrument  exists  which 
may  be  vexatiously  used  after  the  evidence  to  impeach 
or  invalidate  it  is  lost,  or  which  constitutes  a  cloud  on 


$Balls  V.  Strutt,  1  Hare  146;  2  Del.  Ch.  188;  44  Miss.  202; 
104  U.  S.  450 ;  14  Ohio  St.  31 ;  55  N.  Y.  390 ;  5  R.  I.  472. 

§Murphy  V.  Rooney,  45  Cal.  78;  17  Conn.  559;  48  Wis.  331 ; 
78  N.  Y.  618. 

*Underhill,  Eq.  p.  215;  3  My.  &  C.  97;  96  Mo.  324. 
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title,  and  for  which  there  is  no  proper  proceeding  at 
law,  a  court  of  equity  will  order  the  deed  or  instrument 
delivered  up  and  canceled,  or  make  any  other  decree 
which  justice  and  right  require.  The  matter  is  largely 
regulated  by  statute,  and  mdependent  of  statute  the 
action  can  only  be  brought  by  one  in  possession.! 

Sec.  1193.  ANCILLARY  REMEDIES— DIS- 
COVERY.— In  addition  to  the  remedies  which  equity 
employs  to  adjudicate  controversies  and  award  relief, 
are  certain  remedies  which  are  termed  ancillary  from 
the  fact  that  they  only  serve  to  preserve  the  status  quo 
of  the  property  or  assist  in  acquu-ing  the  means  for 
the  final  determination  of  the  matter.  Discovery  is 
one  of  these  ancillary  remedies.  A  bill  of  discovery 
prays  for  no  relief,  but  simply  for  a  discovery  of  facts 
within  the  knowledge  of  the  defendant,  or  of  deeds 
and  writings  in  the  possession  or  control  of  defendant; 
the  object  being  to  get  the  evidence  for  some  other 
action  in  a  court  of  law%  already  instituted,  or  to  ascer- 
tain the  proper  party  defendant  at  law.*  The  remedy 
was  to  correct  the  common  law  which  made  the  parties 
to  the  action  incompetent  to  testify,  which  of  course 
has  been  remedied  by  statute  long  since. t  Three  con- 
trolling rules  regarding  discovery  were  formulated,  as 
follows:     1.   No  man  need  discover  matter  tending  to 


JStory,  Eq.  Jur.  Sec.  694;  113  Pa.  St.  510;  110  U.  S.  86;  68 
Mich.  220;  123  111.  666;  72  Wis.  420. 

♦Sncll,  Eq.  p.  718;  8  Ves.  404;  1  Sim.  &  S.  83. 

fFenton  v.  Hughes,  7  Ves.  287;  2  Story,  Eq.  Jur.  Sec.  1499. 
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criminate  himself,  or  to  make  him  liable  to  a  penalty 
or  a  forfeiture.!  2.  No  man  need  discover  legal  advice 
which  has  been  given  him  by  his  advisers,  or  the  state- 
ments of  facts  which  have  passed  between  him  and  his 
advisers,  nor  a  married  woman  discover  facts  to  the 
damage  of  her  husband.  §  3.  Public  officials  need  not 
disclose  matters  of  state  prejudicial  to  the  community.il 

Sec.  1194.  SAME  SUBJECT— BILLS  TO 
PERPETUATE  TESTIMONY.— Chancery  will 
entertain  a  bill  to  perpetuate  testimony  where  it  is  in 
danger  of  being  lost  before  the  matter  to  which  it 
related  could  be  made  the  subject  of  judicial  investiga- 
tion. The  matter  is  now  regulated  by  statute  and  the 
remedy  by  bill  in  chancery  is  not  resorted  to  for  this 
purpose.il 

Sec.  1195.  SAME  SUBJECT  — EXAMINA- 
TION OF  WITNESSES  DE  BENE  ESSE.— A 
bill  in  equity  could  also  be  maintained  by  either  party 
to  a  controversy,  praying  for  a  commission  to  examine 
witnesses  who  were  old  or  infirm,  or  who  might  not  be 
present  at  the  trial  by  reason  of  being  abroad,  and  thus 
preserve  the  testimony  which  might  otherwise  be  in- 
capable of  being  produced.     Such  bills  could  only  be 


lEast  India  Co.  v.  Campbell,  1  Ves.  Sr.  246;  116  U.  S.  616; 
109  Mo.  118;  97  Pa.  St.  147. 

§Greenough  v.  Gaskell,  1  My.  &  K.  98 ;  5  Ves.  322. 

II Smith  V.  East  India  Co.,  1  Phil.  Ch.  50. 

^SneU,  Eq.  p.  721 ;  Angell  v.  Angell,  1  Sim.  &  S.  83 ;  32  Beav. 
299. 
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brought  during  the  pendency  of  the  action,  not  be- 
fore.* 

Sec.  1196.  SAME  SUBJECT— THE  WRIT  OF 
NE  EXEAT. — The  \^Tit  of  7ie  exeat  is  a  writ  issued 
by  courts  of  equity  to  prevent  a  person  from  leaving 
the  State  until  bail  has  been  given  to  obey  the  decrees 
or  orders  of  the  court.  It  is  only  issued  in  cases  of 
equitable  debts  and  claims  and  operates  in  the  nature 
of  equitable  bail.  The  demand  must  be  certain  in 
nature  and  not  contingent  or  prospective.!  In  some 
cases  it  may  be  issued  before  suit  is  brought. $  And 
when  alimony  has  been  decreed  to  a  wife,  and  where 
the  balance  claimed  by  plaintiff  is  larger  than  admitted 
by  defendant  the  writ  may  be  used  to  prevent  the  de- 
fendant evading  his  obligation  by  leaving  the  State. § 

Sec.  1197.  SAME  SUBJECT— INTERPLEAD- 
ER.— Where  two  or  more  persons,  between  whom  there 
is  privity  of  title,  claim  the  same  thing,  debt  or  obliga- 
tion from  a  third  party,  such  third  party,  if  he  does  not 
himself  claim  any  interest  in  the  matter,  and  has  in- 
curred no  independent  liability  to  either  of  them,  may 
file  a  bill  of  interpleader  against  them  setting  forth  their 
several  claims  and  his  own  position  in  the  matter,  pray- 
ing that  the  claimants  may  interplead,  that  the  court 
may  adjudge  to  whom  the  subject  of  dispute  properly 


♦Angcll  V.  Angell,  1  Sim.  &  S.  83. 

fBonestccl  v.  Boncsteel,  28  Wis.  245;  5  Cush.  241;  68  111. 
100. 

JClark  V.  Clark,  26  Atl.  Rep.  1012. 

§Donton  V.  Denton,  1  Johns.  Ch.  364;  7  Vcs.  171  ;  24  Ga.  406. 
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belongs,  and  if  suits  at  law  have  been  brought  against 
him,  he  may  also  pray  that  such  suits  be  restrained 
until  the  matter  is  adjudicated.  The  mattei-  is  largely 
regulated  by  statute  permitting  a  defendant  to  substi- 
tute a  third  person  in  his  place  where  he  has  no  interest 
in  the  action.* 

Sec.  1198.  SAME  SUBJECT— RECEIVERS. 
— A  receiver  is  a  party  appointed  by  a  court  of  equity 
to  take  c'harge  of  the  property  or  fund  in  controversy, 
pending  final  adjudication,  when  it  does  not  seem  best 
that  either  party  should  retain  it.  The  application  for 
the  appointment  of  a  receiver  does  not  affect  or  deter- 
mine the  ultimate  rights  of  the  parties,  but  the  plaintiff' 
should  show  that  he  has  a  clear  right  to  the  property  or 
some  Hen  or  claim  upon  it,  and  that  the  defendant  ob- 
tained it  through  fraud,  or  that  the  property  or  the 
income  therefrom  is  liable  to  be  wasted  or  lost  by  the 
neglect,  misconduct  or  insolvency  of  the  defendant,  in 
order  to  justify  the  court  in  exercising  its  discretion  to 
appoint  a  receiver.! 

Sec.  1199.  SAME  SUBJECT— WHEN  A  RE- 
CEIVER WILL  BE  APPOINTED.— In  a  proper 
case,  a  receiver  will  be  appointed,  where  the  person 
entitled  to  the  possession  of  property  pending  litigation 


*Crawford  v.  Fisher,  1  Hare  436 ;  31  Mich.  85 ;  Civ.  Code, 
N.  Y.  Sec.  820;  Adams  Eq.  p.  203;  3  Pom.  Eq.  Jur.  Sec.  1322; 
Story,  Eq.  Jur.  Sec.  820. 

fBooth  V.  Clark,  17  How.  322;  High,  Rec.  Sec.  1  ;  107  Mass. 
1 ;  57  Pa.  St.  83;  92  N.  C.  519;  41  Kan.  475;  11  Md.  365;  85 
Ala.  371. 
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concerning  it  is  incompetent  to  take  such  possession,  as 
infants,  lunatics  and  the  like;  so  a  receiver  will  be  ap- 
pointed where  both  parties  are  equally  entitled  to  pos- 
session, as  co-tenants,  partners,  and  the  like,  but  it  is 
best  for  some  third  person  to  be  in  control,  and  where 
the  party  entitled  to  possession  is  wasting,  destroying 
or  misapplying  the  property  or  its  proceeds;  so  a  re- 
ceiver will  be  appointed  in  order  to  reach  property  of 
a  judgment  debtor  which  cannot  be  seized  on  execution, 
and  by  statute  one  may  be  appointed  in  proceedings  to 
dissolve  and  wind  up  corporations.! 

fHicks  V.  Hicks,  3  Atk.  273 ;  Word  v.  Word,  90  Ala.  81 ; 
82  N.  C.  165;  79  Ga.  367;  2  Paige  342;  2  N.  J.  Eq.  173;  77 
N.  Y.  272 ;  2  Tenn.  Ch.  398. 
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The  questions  are  numbered  to  correspond  with  the  sections  in 
tliis  book.  The  answers  and  references  for  further  study  may 
be  obtained  by  referring  to  the  corresponding  sections. 


SALES  OF  PERSONAL  PROPERTY. 
CHAPTER  I. 

1051.  Explain  the  importance  of  the  law  of  sales, 
and  give  the  more  accurate  designation  of  the  subject. 

1052.  Define  a  sale,  and  name  four  essential  ele- 
ments in  a  contract  of  sale. 

1053.  What  is  the  difference  between  bargahi  and 
sale  and  an  executory  agreement  of  sale? 

1054.  How  is  a  contract  of  sale  to  be  distinguished 
from, — bailment;  pledge;  chattel  mortgage;  assign- 
ment; consignment;  gift;  and  exchange? 

1055.  Name  the  principal  authorities  on  the  law  of 
sales. 

CHAPTER  II. 

1056.  What  general  rules  apply  as  to  the  capacity 
of  the  parties  to  the  contract  of  sale? 

1057.  Discuss  each  of  the  class  of  cases  in  which  a 
party  may  sell  though  not  the  owner  of  the  property 
sold.    What  is  the  general  rule? 

299 
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1058.  Discuss  who  may  buy,  giving  the  general  rule 
and  the  exceptions. 

1059.  How  may  the  mutual  assent  of  the  parties  be 
made?  When  an  offer  to  sell  is  made  when  does  it 
become  binding  on  the  other  party?  When  must  ac- 
ceptance of  an  offer  be  made?  What  is  necessary  to 
constitute  an  acceptance? 

1060.  Discuss  the  offer  and  acceptance  in  a  contract 
of  sale  made  by  post  and  by  telegraph. 

1061.  When  will  a  conti'act  of  sale  be  implied  with- 
out any  expression  of  the  will  or  intention  of  the  par- 
ties? What  remedy  has  the  owner  for  property  taken 
wrongfully? 

1062.  What  effect  has  mistake  on  assent  in  a  con- 
tract of  sale?  Explain  fully,  discussing  the  case  of 
Wood  V.  Boynton,  and  the  effect  of  a  mistake  as  to 
quality  or  a  single  point.  When  will  a  contract  be 
void  for  uncertainty? 


CHAPTER  III. 

1063.  What  is  the  effect  of  a  contract  to  sell  a  thing 
which  has  ceased  to  exist?  Why?  What  is  the  liability 
for  a  failure  to  perform  such  a  contract? 

1064.  May  an  article  not  yet  in  existence  be  the 
subject  of  sale?  What  class  of  such  articles  may  be 
the  su])ject  of  an  executed  sale?  What  is  meant  by 
potential  existence?  What  may  be  said  of  things  being 
sold  which  have  not  a  jmtcntial  existence?    When  does 
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the  title  pass  in  such  cases?    What  may  be  said  as  to 
sales  for  future  delivery? 

1065.  Of  what  may  the  price  consist,  and  how  is  it 
ascertained?  What  is  meant  by  a  fixed  price?  If  noth- 
ing is  said  as  to  jjrice  how  is  it  determined?  What  is 
a  reasonable  price,  and  bow  is  it  determined? 

CHAPTER  IV. 

1066.  What  was  the  purpose  of  the  statute  of 
frauds,  and  what  was  the  effect  of  the  17th  section? 
Give  the  substance  of  this  section.  Who  may  take  ad- 
vantage of  the  contract  being  within  the  statute  of 
frauds?  If  the  contract  is  partly  within  and  partly 
without  the  statute,  what  is  the  effect? 

1067.  Are  executory  agreements  within  the  statute 
of  frauds?  Explain  fully.  What  was  the  effect  of 
Lord  Tenterden's  Act?  Give  Lord  Blackburn's  rule 
for  determining  what  contracts  fell  within  the  statute 
of  frauds,  and  what  are  contracts  for  work  and  labor. 
Discuss  the  holdings  in  America  as  to  what  are  con- 
tracts for  work  and  labor,  and  give  the  three  principles 
of  construction  laid  down  by  Schouler. 

1068.  Are  sales  at  auction  and  by  sheriffs  within  the 
statute  of  frauds? 

1069.  What  may  be  said  as  to  the  contract  for  tak- 
ing back  the  goods  being  within  the  statute? 

1070.  What  classes  of  property  are  included  within 
the  words  "Goods,  wares  and  merchandise"  in  America? 
In  England? 
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1071.  What  may  be  said  as  to  fixtures  and  growing 
crops  when  sold  coming  within  the  statute  of  frauds? 
Under  which  section  does  a  contract  for  the  sale  of 
fixtures  come?  What  classes  of  growing  crops,  and 
under  which  section  does  a  sale  of  each  fall? 

1072.  Discuss  what  contracts  fall  within  the  clause 
"price  or  value  of  ten  pounds  or  upwards." 

1073.  What  exceptions  or  conditions  are  there  to 
the  statute  of  frauds  taking  effect? 

1074.  WTiat  is  the  distinction  between  acceptance 
and  receipt? 

1075.  Give  the  propositions  deteraiining  what  con- 
stitutes an  acceptance.  What  is  the  purpose  of  requir- 
ing actual  receipt  and  acceptance?  When  may  an  ac- 
ceptance be  given? 

1076.  Discuss  what  constitutes  an  actual  receipt, 
when  the  goods  are  in  possession  of  the  buyer  as  agent 
for  the  vendor ;  in  the  possession  of  a  third  person,  and 
in  the  possession  of  the  vendor;  delivery  to  a  carrier. 

1077.  What  is  meant  by  earnest?  By  part  pay- 
ment?   What  will  constitute  part  payment? 

1078.  What  may  be  said  as  to  the  provision  of  the 
statute  of  frauds  as  to  a  note  or  memorandum  in  writ- 
ing as  aif  ecting  the  rules  of  evidence  as  to  the  admission 
of  evidence? 

1079.  What  may  be  shown  by  parol  evidence  in  re- 
gard to  a  note  or  memorandum  of  the  contract  of  sale? 

1080.  Discuss  what  will  constitute  a  note  or  mem- 
orandum in  writing.  May  the  note  be  on  separate  pieces 
of  paper? 
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1081.  What  must  the  memorandum  show  to  be  suf- 
ficient? Discuss  fully.  What  is  meant  by  a  signature? 
What  may  be  said  as  to  the  broker's  bought  and  sold 
notes  constituting  a  sufficient  memorandum? 


CHAPTER  V. 

1082.  What  is  the  distinction  between  executed  and 
executory  contracts  as  to  passing  title  in  the  thing  sold? 
Discuss  fully. 

1083.  What  is  the  effect  of  the  contract  where  the 
sale  is  of  a  specific  chattel  unconditionally? 

1084.  What  is  the  effect  of  the  contract  where  the 
chattels  are  specific  but  the  sale  is  conditional?  Give 
the  three  rules  applicable  to  the  subject.  Discuss  the 
case  of  Brandt  v.  Bowlby.  Discuss  the  effect  of  a  con- 
tract in  which  the  payments  are  to  be  made  in  install- 
ment*. 

1085.  What  is  the  effect  of  a  contract  for  the  sale 
of  a  chattel  or  chattels  not  specific?  What  is  the  effect 
as  to  articles  to  be  manufactured?  As  to  the  sale  of  a 
portion  of  a  larger  quantity  of  the  same  material?  What 
is  the  holding  as  to  grain  stored  in  elevators? 

1086.  May  the  contract  be  completed  by  the  subse- 
quent appropriation  of  specific  goods  to  the  contract? 
What  is  the  rule  as  to  who  may  make  the  selection  or 
election  of  goods  to  the  contract? 

1087.  What  is  the  effect  of  the  contract  of  sale 
when  the  vendor  has  reserved  expressly  or  by  implica- 
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tion  the  o^\Tiership  of  the  goods?     How  may  the  jus 
disponendi  be  reserved? 


CHAPTER  VI. 

1088.  What  other  subjects  are  connected  with  con- 
ditions in  sales?  Define  a  representation  and  state 
when  it  constitutes  a  condition  precedent  and  when  an 
independent  covenant.  What  may  be  said  in  regard  to 
the  application  of  the  rules  determining  conditions? 

1089.  Is  impossibility  of  performance  an  excuse  for 
failure  to  perform  a  condition  precedent?    Why? 

1090.  ]Must  a  condition  dependent  upon  the  act  of 
a  third  person  be  j)erformed?  What  is  the  rule  as  to 
giving  notice  of  the  happening  of  a  future  event? 

1091.  Discuss  the  effect  of  sales  "to  arrive"  or  "on 
arrival."  What  is  meant  on  the  sale  of  a  "cargo?" 
What  is  a  common  condition  in  regard  to  sales  on  ar- 
rival ? 

1092.  What  is  meant  by  concurrent  or  mutual  con- 
ditions? Give  an  example.  What  is  the  effect  of  a 
failure  to  deliver  the  first  installment  of  an  entire  con- 
tract deliverable  in  installments?  What  is  the  effect 
of  a  failure  to  pay  for  such  an  installment  ?  Give  rea- 
son for  answer. 

1093.  What  is  the  implied  condition  in  sales  by  sam- 
ple? How  does  sale  or  return  differ  from  a  sale  on 
trial  ?  What  is  the  effect  of  selling  goods  by  a  particu- 
lar description? 
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CHAPTER  VII. 

1094.  Define  a  warranty,  and  discuss  its  effect  on 
the  contract. 

1095.  Discuss  what  is  necess/ary  to  constitute  an  ex- 
press warranty,  and  the  elements  to  be  considered  in 
determining  whether  one  exists.  Give  the  well-settled 
proposition  in  regard  to  express  warranties.  May  an 
oral  warranty  be  shown  to  a  formal  written  agreement 
which  does  not  mention  warranty?  What  is  said  as 
to  warranties  as  regards  unsoundness  in  horses?  To 
what  does  the  warranty  apply  as  a  rule  ?  May  an  agent 
warrant  ? 

1096.  What  is  meant  by  implied  warrants,  and 
from  what  do  they  spring?  What  is  the  rule  where 
there  is  an  express  warranty  as  to  one  thing? 

1097.  Give  the  established  rules  to  determine  when 
there  is  an  implied  warranty  of  title.  Does  the  vendor 
by  the  mere  act  of  sale  warrant  that  he  has  title?  What 
is  the  rule  in  sales  by  public  officers?  What  is  the 
American  rule  as  to  the  implied  warranty  as  to  identity  ? 
As  to  the  genuineness  in  sales  of  commercial  paper? 

1098.  What  is  meant  by  caveat  emptor?  To  what 
extent  is  the  maxim  applicable  in  America  ?  If  a  chattel 
is  made  to  order  for  a  purpose  or  for  a  specific  use  what 
warranty  attaches?  What  warranty  is  implied  in  sales 
by  sample?  What  constitutes  a  sale  by  sample?  In 
sale  by  sample  and  the  goods  do  not  conform  to  the 
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sample  what  is  the  duty  of  the  buyer?    How  long  does 
the  warranty  of  merchantability  last? 

1099.     What    important   exception   to    the    rule   of 
caveat  emptor  as  to  implied  warranty  of  quality? 


CHAPTER  VIII. 

1100.  Discuss  the  vendor's  duty  to  deliver,  and  ex- 
plain what  is  meant  by  delivery  on  the  part  of  the 
vendor. 

1101.  What  is  necessary  to  constitute  a  delivery  by 
the  vendor  to  pass  title  or  property?  Must  the  vendor 
send  the  goods  to  the  buyer  in  the  absence  of  agreement, 
custom  or  usage?  When  must  the  buyer  give  notice 
before  delivery  is  necessary? 

1102.  What  may  be  said  as  to  the  place  of  delivery, 
and  the  time  within  which  they  must  be  sent? 

1103.  Discuss  the  sufficiency  of  the  delivery  as  to 
quantity,  and  explain  what  is  meant  by  symbolical  de- 
livery and  when  it  may  be  made.  What  may  be  said 
as  to  the  delivery  of  growing  crops? 

CHAPTER  IX. 

1104.  What  are  the  buyer's  duties  generally?  For 
what  does  the  vendor  become  liable  if  he  defaults  in 
taking  away  the  goods  from  the  place  of  sale?  Who 
determines  what  is  a  reasonable  time? 

1105.  When  should  acceptance  be  made  as  regards 
delivery?    What  may  the  buyer  do  as  to  examining  the 
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goods  before  acceptance?  If  the  goods  are  not  accord- 
ing to  contract  what  should  the  buyer  do?  What  is 
the  effect  of  retaining  the  goods  and  using  them  by  the 
buyer  ? 

1106.  When  must  the  buyer  pay,  and  in  what  ways 
may  payment  be  made? 

1107.  Define  and  discuss  what  is  meant  by  tender. 
May  the  buyer  demand  a  receipt  on  tender  of  the  price  ? 

1108.  What  sort  of  a  payment  is  payment  by  prom- 
issory note?  Discuss  fully,  and  give  the  rule  when  the 
payment  is  made  by  giving  the  note  of  a  third  person. 
When  suit  is  brought  by  the  vendor,  where  a  note  has 
been  given,  what  must  he  do  as  to  the  note?  When  will 
payment  be  presumed? 

CHAPTER  X. 

1109.  Define  mistake,  and  discuss  when  a  contract 
of  sale  may  be  set  aside  on  the  ground  of  failure  of 
consideration.  If  the  buyer  gets  what  he  bargained  for, 
and  it  proves  worthless,  is  this  a  failure  of  considera- 
tion? 

1110.  What  is  the  effect  of  fraud  on  a  contract  of 
sale?  Explain  what  is  meant  by  fraud.  Give  the  ele- 
ments of  fraud  as  stated  by  Mr.  Benjamin.  On  whom 
may  the  fraud  be  perpetrated  in  a  contract  of  sale? 

1111.  What  is  the  general  holding  now  as  to  the 
effect  of  the  fraud  as  to  title  passing  to  the  fraudulent 
buyer?  When  may  such  a  buyer  pass  title  to  an  innocent 
purchaser  for  value?     What  must  the  vendor  do  to 
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rescind?  What  must  an  innocent  purchaser  show  as 
against  the  vendor  under  a  contract  induced  by  fraud? 
What  are  the  main  grounds  for  rescinding  a  sale  for 
fraud  on  the  vendor? 

1112.  What  are  the  rights  of  the  buyer  where  he 
has  been  induced  to  make  the  contract  through  fraud? 
What  must  he  do  to  rescind?  What  is  sufficient  to  con- 
stitute a  fraud  on  the  buyer?  Give  the  elements  which 
must  exist  to  constitute  such  a  fraud  or  deceit.  What 
may  be  said  as  to  false  statements  furnished  to  a  com- 
mercial agency  as  constituting  fraud?  What  will  con- 
stitute a  fraud  at  an  auction  sale? 

1113.  If  the  fraud  exists  as  against  creditors  what 
is  its  effect  as  to  vendor  and  vendee?  Explain  and  dis- 
cuss what  will  constitute  a  fraud  on  creditors.  AVhat 
is  the  general  holding  as  to  a  sale  where  the  vendor 
continues  in  the  apparent  ownership,  use  and  possession 
of  the  thing  sold? 


CHAPTER  XI. 

1114.  What  are  the  rights  of  the  vendor,  the  prop- 
erty not  having  passed,  for  a  breach  of  the  contract  of 
sale?    What  is  the  rule  of  damages? 

1115.  What  is  the  vendor's  remedy  where  title  has 
passed  ? 

1116.  Define  and  discuss  the  vendor's  remedies 
against  the  goods  on  l^reach  of  contract,  where  the  title 
has  passed,  and  the  goods  are  still  in  his  possession,  and 
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where  the  goods  are  in  transit  to  the  buyer.    Does  the 
buyer's  failure  to  pay  the  price  rescind  the  contract? 

1117.  Define  and  explain  what  is  meant  by  a  lien. 
What  is  a  lien  implied?  How  may  it  be  waived  or 
abandoned?  How  is  it  lost  or  waived  when  the  goods 
are  in  the  hands  of  a  third  person?  If  part  of  the  goods 
are  delivered,  may  the  rest  be  held  for  the  whole  price? 

1118.  What  may  be  said  as  to  the  vendor's  right 
to  resale  where  the  buyer  has  not  j^aid  for  them  and 
taken  them  away?  May  it  be  done  in  America?  What 
steps  should  be  taken  in  such  a  resale? 

1119.  What  do  you  understand  by  the  right  of  stop- 
page in  transitu?  What  is  it  based  on?  How  many 
parties  must  there  be?  May  it  be  exercised  by  other 
than  the  vendor  of  the  goods?  May  it  be  exercised 
where  a  part  payment  or  conditional  payment  by  note 
or  bill  has  been  made?  What  is  meant  by  insolvency, 
and  how  is  it  shown? 

1120.  Explain  and  discuss  when  the  transit  may  be 
said  to  begin  and  end.  What  may  be  said  where  the 
goods  are  in  a  vi^arehouse  at  the  end  of  their  journey? 
Will  a  delivery  of  a  part  of  the  goods  to  the  buyer 
defeat  the  right? 

1121.  Explain  the  method  by  which  the  right  is 
exercised.  What  is  the  liability  of  the  carrier  in  such 
cases? 

1122.  Explain  by  what  method  or  methods  the  right 
may  be  defeated. 

1123.  What  is  the  effect  of  a  stoppage  in  transitu? 
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May  the  buyer  tender  the  price  before  resale  and  get 
the  goods? 

CHAPTER  XII. 

1124.  From  what  may  the  breach  of  contract  arise 
for  which  the  buyer  can  claim  redress? 

1125.  What  is  the  buyer's  remedy  for  a  breach  on 
the  property?    What  is  the  rule  of  damages? 

1126.  What  are  the  buyer's  remedies  for  breach 
when  the  contract  is  executed  and  title  has  passed?  If 
sued  for  damages,  may  the  vendor  counter-claim  for  the 
unpaid  price? 

1127.  After  obtaining  possession  and  title  of  the 
goods,  what  further  remedy  has  the  buyer  against  the 
vendor  for  a  breach  of  the  contract?  Discuss  each  rem- 
edy. What  is  the  general  rule  of  damages  in  an  action 
for  breach  of  a  warranty?  When  may  a  bill  in  equity 
for  specific  performance  be  maintained  in  a  contract  of 
sale? 
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EQUITY  OR  CHANCERY  JURIS- 
PRUDENCE. 

CHAPTER  I. 

1128.  What  may  be  said  as  to  the  origin  of  the  court 
of  chancery?  Explain  the  method  of  government  among 
the  Anglo-Saxons  and  Germans.  When  did  the  king 
come  to  be  regarded  as  the  fountain  of  justice?  What 
was  the  Curia  Regis?  Who  was  one  of  the  principal 
officers  in  the  kingdom  under  the  feudal  system?  What 
does  Blackstone  say  as  to  this  officer?  What  were  his 
powers  and  duties  ?  Why  was  the  Chancellor  called  the 
"Keeper  of  the  king's  conscience?"  What  writs  did 
the  Chancellor  issue?  What  was  the  purpose  of  the 
statute  of  Westminster  II.?  When  did  the  court  of 
chancery  assume  to  give  relief  in  cases  not  cognizable 
by  the  law  courts?  What  was  the  origin  and  purpose 
of  the  writ  of  subpoena?  When  were  matters  of  grace 
referred  by  statute  to  the  Chancellor?  How  were  ap- 
peals to  the  Chancellor  or  suit  in  equity  instituted? 
What  may  be  said  as  to  the  nature  of  the  relief  granted 
in  chancery,  and  to  what  beneficial  use  was  it  early  put  ? 
How  did  the  court  of  equity  differ  from  the  law  court 
in  the  matter  of  fines  and  costs?  What  conflict  arose 
between  the  law  courts  and  the  chancery?  How  did  it 
end?  What  is  the  present  state  of  the  chancery  courts 
in  England? 

1129.  Discuss  the  early  history  of  chancery  courts 
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in  the  United  States.  How  was  equity  administered  in 
Pennsylvania  during  colonial  times?  Was  the  chancery 
a  separate  tribunal  in  most  of  the  States? 

1130.  By  the  adoption  of  the  code  system  in  some 
States,  what  three  systems  of  administering  equity  in 
the  United  States  now  prevail?  Explain  each,  and  state 
which  system  prevails  in  your  State. 

1131.  Define  and  explain  what  is  meant  by  equity 
or  chancery  law.  How  does  Sir  Henry  Maine  charac- 
terize equity? 

1132.  Name  the  leading  authorities  on  equity  juris- 
prudence. 


CHAPTER  II. 

1133.  Has  equity  jurisdiction  over  criminal  mat- 
ters?   Explain  fully. 

1134.  What  general  principle  or  doctrine  limits  the 
jurisdiction  of  equity  courts?    Illustrate  and  explain. 

1135.  If  equity  has  established  its  jurisdiction,  and 
the  law  courts  also  assume  jurisdiction,  will  the  equity 
jurisdiction  be  divested? 

1136.  When  will  equity  retain  jurisdiction  to  give 
relief,  though  the  matter  involves  purely  legal  ques- 
tions? 

1137.  Explain  how  and  when  equity  will  assume 
jurisdiction  in  order  to  avoid  a  multiplicity  of  suits. 

1138.  What  criticism  was  early  made  against  equity 
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courts?  Does  equity  now  follow  precedents  in  making 
decisions?  What  is  meant  by  the  maxims  of  equity, 
and  how  are  they  classified  as  to  their  character  and 
effect? 

1139.  What  is  meant  by  prerequisite  maxims?  Dis- 
cuss and  illustrate  the  maxim  that  "He  who  seeks  equity 
must  do  equity."  Discuss  and  illustrate  the  maxim  that 
"He  who  comes  into  equity  must  come  with  clean 
hands."  Discuss  and  illustrate  the  maxim  that  "Equity 
aids  the  vigilant,  not  the  slothful."  What  is  this  rule 
called  in  equity? 

1140.  What  is  meant  by  descriptive  maxims?  Ex- 
plain the  maxim,  "Equity  acts  specifically,  and  not  by 
way  of  compensation."  Explain  the  meaning  and  ef- 
fect of  the  maxim  that  "Equity  acts  in  personam  and 
not  in  rem."  Explain  the  maxim,  "Equity  follows  the 
law,"  and  state  the  limitations  of  its  application. 

1141.  What  is  meant  by  substantive  maxims?  Dis- 
cuss the  maxim,  "Equity  suffers  no  wrong  without  a 
remedy."  Why  is  this  maxim  said  to  be  the  foundation 
of  equity  jurisdiction?  Discuss  and  explain  the  appli- 
cation of  the  maxim,  "Equity  regards  that  as  done 
which  ought  to  have  been  done."  Will  the  maxim  be 
enforced  to  the  injury  of  innocent  third  persons?  Ex- 
plain and  discuss  the  maxim,  "Equity  regards  the  sub- 
stance and  intent,  not  the  form."  Illustrate  the  appli- 
cation of  the  maxim.  Explain  and  illustrate  the  maxim, 
"Equity  imputes  an  intent  to  fulfill  an  obligation." 
Explain  and  illustrate  the  maxim,  "Equality  is  equity." 
Explain  the  meaning  of  the  maxim,  "Where  the  equities 
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are  equal  the  law  will  prevail."    To  what  equitable  doc- 
trine does  this  maxim  give  rise? 

1142.  What  is  meant  by  the  equitable  doctrine  of 
estoppel?  What  are  the  elements  necessary  to  create 
an  estoppel?    What  is  the  effect  of  estoppel? 

1143.  Define  and  discuss  the  doctrine  of  election  in 
equity.  When  does  it  become  necessary?  What  rights 
have  the  various  parties  required  to  elect?  What  is  the 
effect  of  an  election  once  made? 

1144.  What  is  meant  by  satisfaction  in  equity?  To 
what  extent  is  oral  evidence  admissible  in  regard  to  an 
oral  gift?  How  is  the  intent  of  the  grantor  to  be  deter- 
mined?   When  is  the  doctrine  applicable?     Illustrate. 

1145.  From  what  maxim  does  the  doctrine  in  regard 
to  performance  arise?  What  is  the  effect  of  the  doc- 
trine? 

1146.  What  is  meant  by  equitable  conversion,  and 
from  what  maxim  does  it  arise?  When  does  the  con- 
version take  place  under  the  doctrine?  What  is  the 
effect? 

1147.  What  is  meant  by  notice  as  an  equitable  doc- 
trine? When  does  it  become  important?  What  two 
kinds  of  notice?  Explain  each.  What  is  the  doctrine 
applicable  to  Us  pendens? 

1148.  Explain  and  define  what  is  meant  by  a  bona 
fide  purchaser  in  equity.  Will  purchasers  from  a  bona 
fide  purchaser  be  protected? 

1149.  What  is  the  doctrine  of  equity  in  regard  to 
penalties  and  forfeitures?  Does  it  extend  to  statutory 
penalties?    What  other  limitations  on  the  doctrine? 
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CHAPTER  III. 

1150.  What  is  meant  by  accident  in  equity?  What 
is  the  jurisdiction  of  equity  as  regards  accident? 

1151.  What  two  things  must  concur  to  warrant 
equitable  relief  in  cases  of  accident?  How  may  a  party 
be  injured  so  as  to  give  rise  to  equitable  jurisdiction? 
Explain  each,  and  illustrate.  Give  the  instances  of  ac- 
cidents for  which  equity  grants  relief  enumerated  by 
Prof.  Bigelow. 

1152.  What  may  be  said  as  to  Mistake  as  a  ground 
for  equitable  relief?  What  is  meant  by  mistake  of  fact, 
and  in  what  does  it  consist?  When  will  mistake  of  law 
constitute  a  mistake  to  be  relieved  against? 

1153.  What  may  be  said  as  to  mistake  of  law,  and 
the  reasons  given  for  not  relieving  against  it?  When 
will  courts  of  equity  regard  a  mistake  of  law  as  one  of 
fact?  What  law  is  it  that  ignorance  of  does  not  excuse? 
What  is  done  when  the  mistake  arises  from  a  statute 
subsequently  declared  void?  When  money  is  paid  un- 
der a  mistake  of  law,  what  is  the  effect? 

1154.  What  is  the  presumption  as  to  knowing  facts? 
What  mistake  of  fact  will  equity  relieve  against?  Dis- 
cuss fully.  If  the  fact  is  extrinsic  to  the  contract  will 
equity  relieve?  If  the  mistake  is  mutual  what  is  the 
effect?  If  it  is  only  a  mistake  of  one  of  the  parties? 
What  other  maxim  must  be  remembered  in  this  con- 
nection ? 

1155.  Why  is  equity  jurisdiction  concurrent  in  cases 
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of  fraud  ?  Into  what  classes  was  fraud  divided  by  Lord 
Hardwicke?  Into  what  two  general  classes  is  fraud 
divided  ? 

1156.  What  is  meant  by  actual  fraud?  What  are 
the  elements  necessary  to  make  a  misrepresentation  con- 
stitute a  fraud?  May  fraud  result  from  the  suggestion 
of  a  falsehood  or  the  suppression  of  the  truth?  What 
are  the  rights  of  a  party  defrauded  in  equity?  How  far 
will  the  equity  court  follow  property  taken  by  fraud? 

1156a.  Wherein  does  constructive  fraud  differ  from 
actual  fraud?  Into  what  classes  are  constructive  frauds 
divided? 

1157.  Discuss  constructive  frauds  arising  from  con- 
tracts made  in  violation  of  some  statute. 

1158.  What  are  the  classes  of  contracts  made  in  vio- 
lation of  public  policy  which  are  regarded  as  construc- 
tive frauds?  How  are  they  regarded  in  equity?  What 
conditions  may  be  annexed  to  legacies  in  restraint  of 
marriage?  May  husband  and  wife  separate  and  agree 
to  live  apart?  What  are  the  limitation  contracts  in  re- 
straint of  trade?  Will  a  contract  seeking  private  gain 
at  the  expense  of  the  public  service  be  upheld?  Why? 
What  may  be  said  as  to  lobbying? 

1159.  Name  and  discuss  the  classes  of  persons  stand- 
ing in  confidential  relations  who  will  be  protected  from 
having  such  relation  or  confidence  used  to  their  injury? 
Explain  the  rules  applicable  to  each  of  such  fiduciary 
relations. 

1160.  What  classes  of  persons  are  protected  in 
equity?     Why?     What  is  meant  ])y  post  obit  bonds? 
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What  is  the  equitable  holdings  as  to  the  contract  of 
suretyship?  What  does  equity  require  of  a  debtor  in 
making  composition  with  creditors?  What  is  the  equit- 
able doctrine  in  regard  to  conveyances  of  i^roperty  with 
intent  to  defraud  creditors?  What  presumptions  arise 
in  the  case  of  a  conveyance  without  consideration?  How 
may  this  presumption  be  overcome? 

CHAPTER  IV. 

1161.  Give  the  historical  origin  of  uses  and  trusts. 
What  was  the  effect  of  the  statute  of  uses? 

1162.  How  are  trusts  classified?  What  classifica- 
tion of  express  trusts  is  made?  Define  and  explain  a 
pure  or  passive  trust,  and  a  special  trust.  When  are 
trusts  said  to  be  executory  and  when  executed?  What 
construction  is  put  on  technical  words  in  executory  and 
executed  trusts? 

1163.  Define  an  express  private  trust,  and  designate 
the  parties  thereto. 

1164.  What  classes  of  property  are  subject  to  the 
creation  of  a  trust? 

1165.  Explain  and  discuss  voluntary  trusts,  and 
trusts  for  value.  Why  may  a  voluntary  trust  be  good 
as  between  the  parties  and  void  as  to  creditors?  What 
is  the  effect  of  a  general  assignment  for  creditors  in 
America?  How  are  trust  deeds  made  to  take  the  place 
of  mortgages?  How  are  they  regarded  where 
customarily  used  ?  What  are  the  duties  and  obligations 
of  the  trustee? 
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1166.  Explain  how  express  trusts  are  created.  If 
the  language  is  optional  to  the  trustee,  is  the  trust  well 
created?  What  is  meant  by  a  quasi  trust?  How  is  the 
creation  of  trusts  affected  by  the  statute  of  frauds? 
Does  the  statute  of  frauds  apply  to  trusts  in  personalty? 
What  is  necessary  as  to  the  wi'iting  to  satisfy  the  statute 
of  frauds?  How  may  the  intention  to  create  a  trust  be 
made  to  appear? 

1167.  What  is  meant  by  an  express  public  or  char- 
itable trust?  What  must  be  the  object  of  such  a  trust? 
What  purposes  have  come  to  be  recognized  as  public, 
so  that  trusts  may  be  created  for  their  benefit?  Discuss 
and  explain  each. 

1168.  How  are  public  trusts  created  and  construed? 

1169.  What  is  meant  by  the  doctrine  of  cy-pres  as 
apj^lied  to  public  or  charitable  trusts?    Explain  fully. 

1170.  What  may  be  said  as  to  implied  or  resulting 
trusts  to  charities? 

1171.  From  what  does  an  implied  or  resulting  trust 
spring?  What  must  be  shown  to  raise  such  a  trust? 
What  will  not  constitute  such  a  trust?  For  whom  will 
the  presumption  of  an  implied  trust  be  made?  For 
whom  will  it  not  be  made? 

1172.  What  becomes  of  the  residue  of  property 
conveyed  to  a  trust?    Illustrate. 

1173.  Discuss  the  disposition  of  trust  property  on 
the  failure  of  heirs.  In  the  case  of  joint  tenants,  and 
joint  owners  of  a  mortgage,  what  is  the  equitable  doc- 
trine? 
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1174.  What  do  you  understand  by  constructive 
trusts?    Discuss  the  instances  of  such  trusts. 

1175.  Discuss  how  a  trust  results  from  the  renewing 
of  a  lease  by  a  partner,  trustee,  and  the  like,  in  his  own 
name. 

1176.  Discuss  resulting  trusts  from  benefits  be- 
stowed on  property  belonging  to  others,  and  illustrate. 

1177.  When  will  a  resulting  trust  arise  from  the 
receiving  of  money? 

1178.  Illustrate  when  property  purchased  with  trust 
funds  will  constitute  a  resulting  trust. 

1179.  Discuss  trusts  arising  eoc  delicto,  or  from 
torts.  Illustrate.  In  such  cases  who  is  the  owner  of 
the  property? 

CHAPTER  V. 

1180.  How  are  real  estate  mortgages  regarded  in 
equity?  What  is  meant  by  the  "equity  of  redemption?" 
What  other  instruments  and  contracts  will  be  regarded 
in  equity  as  mortgages?  Why?  Explain  what  is  meant 
by  foreclosure  of  a  mortgage,  and  how  it  is  accom- 
plished and  what  is  the  result. 

1181.  What  is  meant  by  a  chattel  mortgage?  How 
are  they  regarded  in  equity? 

1182.  What  is  meant  by  an  equitable  lien?  By  an 
equitable  mortgage?  Explain  under  what  circum- 
stances equity  will  create  a  lien  on  land  or  charge 
against  same. 

1183.  Define   an   assignment.     What   assignments 
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will  be  upheld  in  equity  that  are  disregarded  at  law? 
How  does  the  assignee  take? 


CHAPTER  VI. 

1184.  Explain  the  necessity  for  the  existence  of 
equitable  remedies. 

1185.  Explain  and  discuss  Accounting  as  an  equit- 
able remedy.  What  are  the  equitable  rules  as  to  the 
application  of  payments  in  accounting? 

1186.  What  is  meant  by  contribution  in  equity?  By 
exoneration  ? 

1187.  What  is  meant  by  subrogation?  Illustrate. 
Explain  what  is  meant  by  marshalling  in  equity. 

1188.  Define  partition,  and  explain  how  it  came  to 
be  an  equitable  remedy.  When  will  equity  assume  jur- 
isdiction to  fix  disputed  boundaries? 

1189.  What  is  meant  by  specific  perfomiance? 
When  will  it  be  decreed  as  to  chattels  ?  What  contracts 
will  not  usually  be  specifically  enforced?  What  effect 
has  laches  in  a  bill  for  specific  performance?  May  it 
be  decreed  though  the  contract  cannot  be  strictly  car- 
ried out? 

1190.  Define  and  discuss  the  equitable  remedy  by 
injunction.  What  kinds  of  injunctions  are  there? 
What  showing  should  be  made  for  the  allowance  of  an 
injunction?  In  what  classes  of  cases  will  they  be  al- 
lowed?   Discuss  each  class. 

1191.  What  is  meant  by  reformation  in  equity? 
When  will  it  be  employed? 
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1192.  What  is  meant  by  cancellation  in  equity  and 
when  will  it  be  employed? 

1193.  When  will  equity  interfere  to  remove  a  cloud 
on  title?    Is  the  remedy  statutory? 

1194.  What  are  meant  by  ancillary  remedies?  Ex- 
plain what  is  meant  by  discovery.  What  are  the  con- 
trolling rules? 

1195.  When  would  chancery  entertain  a  bill  to  per- 
petuate testimony? 

1196.  What  is  meant  by  the  examination  of  wit- 
nesses de  bene  esse?  When  could  such  a  bill  be  brought? 

1197.  What  is  the  writ  of  ne  exeat?  For  what  was 
it  used?    When  may  it  be  used  before  suit  is  brought? 

1198.  Discuss  and  explain  what  is  meant  by  inter- 
pleader, and  what  is  necessary  in  such  a  bill. 

1199.  What  is  meant  by  a  receiver,  and  when  will 
a  Feceiver  be  appointed  by  a  court  of  equity?  What 
should  be  shown? 

1200.  Illustrate  when  a  receiver  will  be  appointed. 
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(See  also  the  abbreviations  given  in  previous  numbers.) 

A.  &  E.  or  AD.  &  EL.— Adolphus  &  Ellis'  Reports,  English 
King's  Bench. 

Amb. — Ambler's  Reports,  English  Court  of  Chancery. 
Atk. — Atkyn's  Reports,  English  Chancery. 

B.  &  P. — Bosanquet  &  Puller's  Reports,  English  Common 
Pleas. 

Blackf. — Blackford's  Reports,  Indiana  Supreme  Court. 

Bosw. — Bosworth's  Reports,  New  York  City  Superior  Court. 

Bro.  C.  C.  or  Brown  Ch. — Brown's  Chancery  Cases,  English 
Chancery. 

Camp. — Campbell's  Reports,  English  Nisi  Prius. 

Ch. — Chancery  Reports. 

Ch.  D. — Chancery  Division  Reports. 

CI.  &  Fin.  or  C.  &  F.— Clark  &  Finelly's  Reports,  Eng.  House 
of  Lords. 

Com.  Dig. — Comyns'  Digest. 

Cro.  Jac. — Croke's  Reports,  Eng.  King's  Bench  and  Common 
Pleas. 

Cr.  &  J.  or  Cromp.  &  J. — Crompton  &  Jervis's  Reports,  Eng. 
Exchequer. 

Cr.  &  M. — Crompton  &  Meeson's  Reports,  Eng.  Exchequer. 

Cr.  &  P.  or  Craig  &  P.— Craig  &  Phillips'  Reports,  English 
Chancery. 

DcG.   F.   &  J. — DcGcx,  Fisher  &  Jones'   Reports,   English 
Chancery. 

De  G.  J.  &  S. — DeGex,  Jones  and  Smith's  Reports,  Eng. 
Chancery. 

Dc  G.  M.  k  G.— DcGcx,  McNaughton  &  Gordon's  Reports, 
Eng.  Chancery. 

322 


ABBREVIATIONS.  323 

De  G.  &  J. — DeGex  and  Jones'  Reports,  Eng.  Chancery. 
Dill. — Dillon's  Reports,  U.  S.  Circuit  Court. 
Doug. — Douglas'  Reports,  English  King's  Bench. 
Drew. — Drewry's  Reports,  English  Chancery. 
Eden. — Eden's  Reports,  EngHsh  Chancery. 
E.  &  E.  or  El.  &  E.— Elhs  &  Ellis'  Reports,  Eng.  Queen's 
Bench. 

Eq.  or  Eq.  R. — Equity  Reports,  Eng.  Chancery  and  Appeals 
from  Colonial  courts. 

Esp. — Espinasse's  Reports,  Eng.  Nisi  Prius  Cases. 
Freem. — Freeman's  Reports,  Eng.  King's  Bench  and  Chan- 
cery. 

H.  &   C. — Hurlstone  and   Coltman's   Reports,   English  Ex- 
chequer. 

H.  &  M.  (Md.). — Harris  &  McHenry's  Reports,  Maryland 
Provincial  Court,  and  Court  of  Appeals. 

H.  &  J. — Harris  and  Johnson's  Reports,  Maryland  Court  of 
Appeals. 

Har.  Ch.  (Mich.). — Harrington's  Reports,  Michigan  Chan- 
cery. 

Hare. — Hare's  Reports,  English  Chancery. 
Harv.  L.  Rev. — Harvard  Law  Review. 
Heisk. — Heiskell's  Reports,  Tennessee  Supreme  Court. 
Jacob. — Jacob's  Reports,  English  Chancery. 
J.  &  H. — Johnson  &  Heming's  Reports,  English  Chancery. 
Johns.  Ch. — Johnson's  Reports,  English  Chancery. 
Jur. — The  Jurist. 

K.  &  J. — Kay  and  Johnson's  Reports,  English  Chancery. 
M.   &   G. — Manning  &   Granger's   Reports,   Eng.   Common 
Pleas. 

Moo.  P.  C. — Moore's  Privy  Council  Cases,  Eng.  Privy  Coun- 
cil. 

My.  &  Cr. — Mylne  &  Craig's  Reports,  English  Chancery. 
My.  &  K. — Mylne  &  Keen's  Reports,  English  Chancery. 
N.  J.  Eq. — New  Jersey  Equity  Reports,  Chancery  and  Court 
of  Errors  and  Appeals. 


324  CHANCERY    JURISPRUDENCE. 

Or.  or  Oreg. — Oregon  Reports,  Supreme  Court. 

Phill.  Ch.— Phillips  Chancery  Reports,  English  Chancery. 

P.  Wms. — Peere  Williams'  Reports,  English  Chancery. 

Ry.  &  Moo.  or  Ry.  &  M. — Ryan  &  Moody's  Reports,  Eng. 
Courts  Nisi  Prius. 

Sawy.— Sawyer's  Reports,  U.  S.  Circuit  Courts. 

Sim.— Simond's  Reports,  Eng.  Chancery. 

Sim.  &  S. — Simons  and  Stuart's  Reports,  Eng.  Chancery. 

Sch.  &  Lef .  or  Sch.  &  L. — Schoale  and  Lefroy's  Reports,  Irish 
Chancery. 

Sm.  L.  C. — Smith's  Leading  Cases. 

Taunt. — Taunton's  Reports,  Eng.  Common  Pleas. 

Up.  Can. — Upper  Canada  Reports. 

V.  or  vs. — Versus,  against. 

V.  &  B. — Vesey  &  Beames'  Reports,  English  Chancery. 

Ves.  or  Ves.  Sr. — Vesey 's  Reports  (Senior),  Eng.  Chancery. 

Ves.  Jr. — Vesey  Junior's  Reports,  English  Chancery. 

Vern. — Vernon's  Reports,  English  Chancery. 

W.  &  S.  or  Watts  &  S. — Watts  &  Sergeant's  Reports,  Penn- 
sylvania Supreme  Court. 

White  &  T.   L.   Cas. — White  &  Tudor's  Leading  Cases  in 
Equity. 
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PART  I. 

CASES  ON  THE  LAW  OF 

SALES   OF   PERSONAL   PROPERTY. 


CHAPTER  I. 

THE  SUBJECT  INTRODUCED  AND  DEFINED.* 

A  SALE,  OR  BARGAIN  AND  SALE,  DISTINGUISHED  PROM  CONTRACT 
OP  SALE,   OR  EXECUTORY   AGREEMENT.f 

GROAT  ET  AL.  v.   GILE. 

51  N.  Y.  431.     1873. 

Plaintiffs'  appeal  from  order  of  General  Term,  setting 
aside  a  verdict  for  plaintiffs'  and  granting  a  new  trial  in  an 
action  to  recover  for  wool  which  the  defendan't  had  shorn  from 
sheep  to  which  the  plaintiffs  claimed  title. 

LoTT,  C.  C.  As  the  verdict  of  the  circuit  in  favor  of  the 
plaintiffs  was  ordered  by  the  judge  who  tried  the  action  on  the 
version  given  by  the  defendant  of  the  contract,  or  agreement 
between  tlie  parties,  it  becomes  necessary  to  refer  to  it  with  par- 
ticularity for  the  purpose  of  ascertaining  whether  his  conclu- 
sion of  law  based  thereon  was  correct. 

The  defendant,  on  his  direct  examination,  after  stating  tliat 
the  plaintiffs-  called  on  him  about  the  20th  of  ]\Iay,  1864,  and 
that  he  and  the  plaintiff  Groat  had  some  conversation  about  the 
purchase  of  his  sheep  and  lambs,  in  which  he  said  that  he  wanted 
to  sell  the  old  sheep  with  the  lambs,  and  that  he  would  ask  $4 


*See  Sees.  1051-1056,  Vol.  8,  Cyclopedia  of  Law. 
t  See  Sec.  1053,  Vol.  8,  Cyclopedia  of  Law. 
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apiece  for  them,  testified  as  follows:  "They  concluded  to  go 
and  see  the  sheep;  I  told  them  where  they  were;  one  flock  was 
near  a  mile  from  the  house ;  they  went  off  tog:ether ;  went  to  the 
further  lot  first;  when  they  came  back  from  this  lot  I  told 
them  where  the  others  were;  I  told  them  I  did  not 
believe  they  would  like  that  lot;  they  did  not  look  as 
well  as  the  others,  as  some  of  them  had  lost  their  wool; 
then  they  went  off  to  see  the  other  lot  and  came  back ;  they  asked 
me  how  many  sheep  and  lambs  there  were;  I  told  them  I  could 
not  tell  how  many  there  were;  I  did  not  know  myself;  I  think 
I  said  in  the  neighborhood  of  so  many  sheep  and  so  many 
lambs;  then  they  inquired  about  taking  the  sheep;  it  was  agreed 
that  they  should  take  the  lambs  the  middle  of  September  and 
the  old  sheep  the  1st  of  November,  and  pay  me  $4  apiece  for 
sheep  and  lambs;  this  was  the  contract;  think  I  told  them  I 
v/ould  give  them  a  good  chance;  something  was  said  about 
cutting  the  lambs'  tails  off;  I  told  them  I  thought  it  was  not 
prudent;  I  tried  to  dissuade  them  from  having  it  done;  that 
they  had  got  too  large  and  might  die;  something  was  said  in 
answer  to  it,  but  I  don't  know  just  what;  they  asked  me  if  the 
sheep  were  sound  after  they  had  been  to  see  them;  I  told  them 
I  did  not  consider  them  entirely  sound;  then  they  asked  that  I 
should  doctor  the  sheep  if  they  needed  it;  I  told  them  I  would; 
after  the  talk  they  handed  me  over  twenty-five  dollars  to  bind 
the  bargain,  as  they  said ;  then  they  went  away. ' '  On  his  cross- 
examination,  he  said:  "When  Groat  and  Jacobia  were  there 
in  May,  I  had  sheep  in  two  lots ;  the  sheep  I  sold  them  were  in 
the  lots  mentioned;  I  sold  them  all  that  were  in  these  lots;  did 
not  know  how  many  sheep  I  had ;  had  not  counted  them  for 
some  time;  sometimes  they  die;  told  them  I  did  not  know  how 
many  I  had ;  that  there  would  be  in  the  neighborhood  of  ninety 
old  sheep ;  they  were  to  take  all  the  sheep  in  the  two  lots,  ex- 
cept two  bucks  and  a  lame  ewe;  they  got  all  the  sheep  in  the 
two  lots  except  two  bucks  and  a  lame  ewe;  they  agreed  to  give 
$4  per  head;  in  the  bargain  they  were  to  have  all  the  sheep 
except  two  bucks  and  a  lame  «hecp;  I  agreed  to  sell  the  sheep 
at  that  price;  nothing  was  said  about  the  wool;  they  got  ninety- 
two  old  sheep  and  seventy-one  lambs."  Andi  on  further  re- 
direct examination   he  said:     "When  they  made  the  oonitract 
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for  these  i^eep,  thiere  was  nothing  said  a:bout  the  wool."  And 
also:  "Some  of  the  lambs  came  in  March,  and  so  along,  and 
some  were  only  a  few  days  old;  some  time  in  August  is  the 
usual  and  proper  time  for  taking  lambs  from  sheep ;  they  had 
not  been  separated  from  the  sheep  on  the  19th  of  May;  the 
lambs  were  in  no  condition  to  be  separated  from  the  sheep  at 
that  time  without  ruining  the  lambs." 

The  preceding  statement  of  the  defendant's  evidence  contains 
all  that  relates  to  the  negotiation  and  making  of  the  agreement, 
and  fully  justifies  the  construction  given  to  it  by  the  learned 
judge  at  the  circuit.  It  is  clear  that  the  plaintiffs  intended  to 
buy  of  the  defendant,  and  that  it  was  his  intention  to  sell  to 
them  all  of  the  sheep  and  lambs  that  were  running  in  the  two 
lots  of  land  referred  to  by  him  (except  two  bueks  and  a  lame 
ewe,  as  to  the  identity  of  which  there  was  no  question),  at  $4 
per  head,  and  that  no  further  or  other  designation  or  selection 
was  contemplated.  All  the  parties  understood-  what  particular 
sheep  and  lambs  were  intended  to  be  sold,  and  there  is  no  doubt 
that  these  were  sufficiently  identified.  Indeed,  the  fact  does 
not  appear  to  have  been  disputed  on  the  trial.  Under  such 
circumstances,  when  the  terms  of  the  sale  were  agreed  on,  and 
the  payment  of  $25  was  made  to  the  defendant  on  account  of 
the  purchase  money  by  the  plaintiffs,  their  liafbility  became 
fixed  for  the  balance,  which  was  ascertainable  by  a  simple 
arithmetical  calculatnon'  based'  upon  a  count  of  the  sheep  and 
lambs  and  the  price  to  be  paid  per  head  for  them.  No  delivery 
of  them  or  other  act  whatever  in  relation  to  them  by  the  defend- 
ant was  required  or  intended.  The  plaintiffs  were  to  take 
them  without  any  agency  in  delivering  them  on  the  part  of  the 
defendant,  and  they,  from  the  time  the  agreement  was  made, 
became  the  owners  thereof.  The  defendant  subsequently  kept 
them  at  the  risk  of  the  plaintiffs.  Chameellor  Kent,  in  his 
Commentaries,  vol.  2,  p.  492,  in  stating  the  rule  governing  sales 
at  common  law,  says:  "When)  the  terms  of  sale  are  agreed 
on  and  the  bargain/  is  struck,  and  everything  that  the  seller 
has  to  do  with  the  goods  is  complete,  the  contract  of  sale  be- 
comes absolute  as  between  the  parties  without  actual  pajTnent 
or  delivery,  and  the  property  and  tihe  risk  of  accident  to  the 
goods  vest  in  the  buyer."     This  rule  ds  modified  by  our  statute 
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of  frauds  so  far  as  to  require  in  certain  eases  tliat  a  note  or 
memorandum  of  the  contract  shall  be  made  in  writing  and  sub- 
scribed by  the  parties  to  be  charged,  or  that  the  buyer  shall 
accept  and  receive  a  part  of  the  property  sold,  or  at  the  time 
pay  some  part  of  the  purchase  money;  and  in  such  cases  he 
says,  at  p.  499:  "When  the  bargain  is  made  and  is  rendered 
binding  by  gi'V'ing  earnest,  or  by  part  payment,  or  part  delivery, 
or  by  a  compliance  with  the  requisition  of  the  statute  of  frauds, 
the  property;  and  with  it  the  risk,  attach  to  the  purchaser;  but 
though  the  seller  has  parted  with  the  title,  he  may  retain  pos- 
session until  payment."  The  fact  that  the  number  of  the  sheep 
and  lamhs  sold  was  not  ascertained  at  the  time  the  terms  of  sale 
were  agreed  on  did  not  prevent  the  application  of  the  rule  re- 
ferred to  in  this  case.  It  is  true  that  the  same  learned  jurist, 
after  stating  that  "it  is  a  fundamental  principle,  pervading 
everj'where  the  doctrine  of  sales  of  chattels,  that  if  goods  of  dif- 
ferent values  be  sold  in  bulk  and  not  separately  and  for  a  single 
price,  or  per  aversionem,  in  the  language  of  the  civilians,  the 
sale  is  perfect  and  the  risk  with  the  buyer, ' '  adds,  ' '  but  if  they 
be  sold  by  number,  weight,  or  measure,  the  sale  is  incomplete, 
and  the  risk  continues  with  the  seller  until  the  specific  property 
be  separated  and  identified."  The  present  case  is  not  one  of 
the  latter  class.  That  rule  has  reference  to  a  sale,  not  of  spe- 
cific property  clearly  ascertained,  but  of  such  as  is  to  be  separ- 
ated from  a  larger  quantity,  and  is  necess'ary  to  be  identified 
before  it  is  susceptible  of  delivery.  The  rule  or  principle  does 
not  apply  where  the  nirniber  of  the  particular  articles  sold  is 
to  be  'ascertained  for  the  sole  purpose  of  ascertaining  the  total 
value  thereof  at  certain  specified  rates  or  a  designtated  fixed 
price.  This  distinction  is  recognized  in  Crofoot  v.  Bennett,  2 
X.  Y.  258 ;  Kimberly  v.  Patchin,  19  id.  330 ;  Bradley  v.  Wheeler, 
44  id.  495.  The  sale  in  question  was  in  fact  of  a  particular 
lot  of  sheep  and  lambs,  and  not  of  a  certain  undesignated 
immber  to  be  selected  and  delivered  at  a  future  time,  and  the 
postponement  of  the  time  for  taking  them  away  did  not  pre- 
vent the  title  passing  to  the  plaintiffs. 

A  sale  of  a  specified  chattel  may  pass  the  property  therein 
to  the  vendee  and  vests  the  title  in  him  without  deliveiy.     Se*' 
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Chitty  on  Contracts  (8th  Am.  ed.),  332,  and  Terry  v    Wheeler 
25  N.  Y.  520. 

All  the  parties  appear  to  have  understood  the  transaction,  at 
the  time  it  took  place,  as  a  present  absolute  sale  and  dhange  of 
title.  What  was  said  about  cutting  the  lambs'  tadls  off  and 
doctoring  the  sheep,  if  they  needed  it,  is  evidence  of  suoh  under- 
standing, and  there  is  nothing  in  what  is  said  to  have  been  the 
agreement  about  taking  them  away  inconsistent  with  it.  That 
gave  the  plaintiffs  the  privilege  of  leaving  them  in  the  defend- 
ant's pasture  till  the  time  specified  for  taking  them  away,  but 
did  not  deprive  them  of  the  right  to  take  them  before,  if  they 
chose  so  to  do.   .    .    . 

It  follows,  from  what  has  been  said,  that  there  was  no  error 
m  the  ruling  of  the  judge  that  the  title  to  the  sheep  passed  to 
the  plaintiffs  immediately  upon  the  completion  of  the  contract 
and  the  pajTiient  of  the  $25  by  them.  That  necessarily  carried 
with  it  the  right  to  the  wool  on  them,  it  being  shown  that  there 
was  no  reservation  thereof,  or  anything  said  about  it  during 
the  negotiation  or  at  the  time  the  contract  was  made.  It  is  not 
a  mere  presumption,  as  stated  in  the  prevailing  opinion  in  the 
Supreme  Court,  that  the  parties  "intended,  in  the  absence  of 
evidence  to  the  contrary,  that  the  title  to  the  wool  should  fol- 
low the  title  to  the  sheep."  As'  was  well  said  by  Justice  Ingalls 
in  his  dissenting  opinion,  ''W^hen  the  sheep  were  sold  the  wool 
was  g^o^vn  and  was  a  part  of  the  sheep,  adding  to  their  value," 
and  there  is  no  reason  or  principle  for  saying  that  such  particu- 
lar part  did  not  pass  to  the  purchaser  with  the  rest  of  the  ani- 
mals. The  sale  was  of  the  entire  animal  and  not  of  different 
parts  or  portions  constituting  it,  or  of  what  it  was  foraied. 

Assuming  then  that  the  legal  effect  of  the  agreement  of  the 
parties,  as  testified'  to  by  the  defend'ant  himself,  was  to  vest  the 
title  to  the  wool  in  the  plaintiffs,  it  was  clearly  incompetent  to 
show  a  custom  in  Columbia  County,  where  the  trans'action  took 
place,  that  the  wool  of  sheep  sold,  under  the  circumstances 
disclosed,  does  not  go  to  the  purchaser.  See  Wheeler  v.  New- 
bould,  16  N.  Y.  392,  401. 

All  concur. 

Order  reversed. 
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CUNNINGHAM  v.  ASHBROOK  ET  AL. 

20  Mo.  553.     1855. 

Action  for  the  price  of  a  di-ove  of  hogs  alleged  to  have  been 
sold  andl  delivered  to  defendants. 

The  defendants  slaughtered  and  packed  hogs  for  themselves, 
and  also  slaughtered  for  others.  They  had  an  arrangement 
with  McAllister  and  with  Whittaker,  packers,  that  each  should 
have  one-third  of  all  the  hogs  slaughtered  by  them  for  the  sale 
of  the  offal.  Plaintiff's  drove  of  hog's,  148  in  number,  was  en- 
gaged at  $4.15  per  hundred,  net  weight,  to  be  delivered  at  de- 
fendants' slaughter-house,  and  killed  and  weighed  by  the  buyer, 
by  a  m'an  who  bought  principally  for  the  defendants,  but  at 
times  for  McAllister  and  Whittaker.  On  this  occasion  he  did 
not  say  for  whom  he  was  buying,  but  the  seller  supposed  he  was 
buying  for  defend'ants.  The  hogs  were  delivered  at  defendants' 
slaughter-house,  and  were  killed  the  next  momanig.  Defendants 
then  notified  plaintiff  to  call  'at  McAllister's  packing-house  the 
following  day  and'  see  the  hogs  weighed,  and  get  his  pay.  That 
night  the  slaughter-house  and  hogs  were  burned.  The  plaintiff 
was  nonsuited,  and  sued  out  a  writ  of  error. 

Leonard,  J.  The  only  things  essential  to  a  valid  sale  of  per- 
sonal property  at  common  law  were  a  proper  subject,  a  price, 
and  the  consent  of  the  contracting  parties,  and  when  these  con- 
curred the  sale  was  complete,  and'  the  title  passed  without  any- 
thing more.  (2  Black.  Com.  447;  Bloxam  v.  Sanders',  4  Bam. 
&  Cres.  941.)  The  term  "sale,"  however,  in  its  largest  sense, 
may  include  eveiy  agreement  for  the  transferring  of  ownership, 
whether  immediate  or  to  be  completed  afterwards;  and  goods, 
in  reference  to  the  disposition  of  them  by  sale,  may  be  considered 
as  existing  separately,  and  ready  for  immediate  delivery,  or  as 
a  part  of  a  larger  mass  from  which  they  must  be  separated  by 
counting,  weighing,  or  measuring,  or  as  goods'  to  be  hereafter 
procured  and  supplied  to  the  buyer,  or  to  be  manufactured  for 
his  use.  Goods  of  the  first  sort  are  the  only  proper  subjects  of 
a  common  law  sale,  which  is  strictly  a  transaction  operating  as  a 
present  transfer  of  ownership,  and  does  not  includie  executory 
contracts  for  the  future  sale  and  delivery  of  personal  property, 
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although  there  are  some  apparently  anomalous  cases  in  our 
books  in  which  transactions  in  reference  to  goods  to  be  sepa- 
rated from  a  mass  seem  to  have  been  treated,  where  there  bad 
been  a  constructive  delivery,  as  valid  sales,  producing  a  present 
change  of  property. 

The  general  rule,  however,  is  otherw^ise,  and  all  the  different 
sorts  of  goods  to  which  we  have  referred,  except  the  first,  are 
under  our  law  the  proper  subjects  only  of  executory  agreements, 
— contracts  for  the  future  sale  and  delivery  of  them 

Although  at  common  law  consent  alone  was  sufficient  to  con- 
stitute a  valid  sa^le,  the  statute  of  frauds  has  now  intervened, 
and  other  formalities  are  prescribed  whioh  must  be  observed. 
or  what  was  before  a  valid  transfer  of  property  is  now  of  no 
\(alidity.  The  statute,  beginning  where  the  commom  law  stopped, 
requires  some  one  of  these  solemnities  to  be  added  to  the  trans- 
action before  it  shall  be  considered  as  complete,  so  as  to  effect 
a  change  of  ownership;  and  the  matter  here  relied  upon  as  the 
statute  evidence  of  the  completion  of  the  contract  was  the  change 
of  possession.  This  provision  of  the  statute  implies,  it  is  said, 
a  delivery  of  the  thing  sold  on  the  part  of  the  debtor,  and  an 
acceptance  of  it  by  the  buyer,  with  an  intention  on  the  one 
side  to  part  with,  and  on  the  other  to  accept,  the  ownership  of 
it ;  and  it  is  not  enough  that  the  mere  natural,  actual,  corporeal 
possession,  should  be  changed,  but  there  must  be  a  change  of 
the  civil  possession,  Avhich  is'  a  holding  of  the  thing  with  the 
design  of  keeping  it  as  owner ;  and  this  brings  us  to  an  examinia- 
tion  of  the  instruction  complained  of,  and  which  resulted  in  non- 
suiting the  plaintiff-   .    .    . 

It  is  to  be  remarked  that  this  is  the  sale  of  a  specific  com- 
modity,— the  w;hole  drove,  and  not  of  a  part,  to  be  ascertained  by 
♦counting  out  the  required'  number, — and  therefore  the  title 
passed  as  soon  as  the  bargain  was  completed  by  the  delivery. 
It  was  not  a  transaction  in  relation  to  the  sale  of  part  of  a  mass, 
which  could  not  take  effect  as  a  present  sale,  immediately  chang- 
ing the  property,  until  the  sieparation  was  actually  made;  and 
it  is  possible  some  confusion  may  have  arisen  here  by  not 
clearly  distinguishing  between  the  sale  of  a  specific  commodity, 
clearly  separated  and  distinguished  from  all  othei-s,  as  a  specific 
drove  of  stock,  and  of  an  indefinite  commodity,  as  a  hundred 
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barrels  of  corn  out  of  the  party's  crib,  or  a  hundred  mules  out 
of  his  drove,  when  the  seller  is  bound  to  separate  and  identify 
the  particular  part  sold,  before  it  can  pass  in  property  to  the 
purchaser.   .    .    . 

This,  then,  was  a  present  agreement  between  these  parties  for 
the  sale  of  a  specific  commodity  for  a  price  settled  between 
them,  so  as  to  be  capable  of  future'  ascertainment,  without  fur- 
ther reference  to  themselves,  immediately  passed  the  title  to  the 
buyer,  if  the  ceremony  of  delivery  required  by  the  statute  of 
frauds  was  complied  with,  and  there  having  been  a  delivery  in 
fact,  the  whole  question  was  with  what  intention  that  delivery- 
was  made, — whether  merely  that  the  hogs  might  be  weighed, 
neither  part>"  being  bound  in  the  meantime  by  what  had  passed 
between'  them,  or  as  the  formal  completion  of  the  bargain  to 
bind  the  parties  and  vest  the  ownership  in  the  purchaser. 

We  come  now  to  an  examination  of  the  instruction  complained 
cf,  the  substance  of  which  is,  that  if  the  hogs  were  sold  by  net 
weight,  to  be  ascertained  by  weighing  after  they  were  slaugh- 
tered and  cleaned,  then  the  presumption  that  the  sale  was  com- 
pleted by  the  deliver^'  is  met  and  repelled,  and  the  loss  falls  on 
the  plaintiff,  as  owner,  unless  he  shows  that  the  parties  intended 
the  sale  to  be  complete  upon  the  delivery.  The  jury  would,  no 
doubt,  have  so  understood  the  direction  when  they  came  to  apply 
it  to  the  case,  and  such  too,  we  suppose,  was  the  meaning  of 
the  court ;  but  we  do  not  concur  in  this  view  of  the  law.  Cer- 
tainly this  circumstance  was  proper  for  the  jury  upon  the  ques- 
tion of  the  intention  of  the  parties  in  changing  the  actual  pos- 
scssioni,  and  might  have  afforded  a  veiy  proper  topic  of  com- 
ment to  counsel  in  arguing  the  question  of  fact  before  them ; 
but  we  do  not  think  any  well  considered  case  has  gone  the  length 
of  declaring  that  it  changed  the  strong  natural  presumption  to 
be  derived  from  the  actual  delivery  of  the  property,  and  imposed 
upon  the  other  party  the  necessity  of  showin,g  that  "the  parties 
intended  the  sale  to  be  absolute  and  complete  before  the  weigh- 
ing," and  we  feel  well  assured  that  there  is  no  principle  upon 
which  this  position  can  be  maintained.  We  find  it  frequently 
repeated  in  the  books,  that  when  anything  remains  to  be  done 
by  the  seller,  such  as  counting,  weighing,  or  measuring,  the  title 
does  not  pass;  and  this  is  certainly  correct  when  this  operation 


CUNNINGHAM   v.  ASHBROOK.  9 

is  necessary  in  order  to  separate  the  goods  from  a  larger  mass 
of  which  they  are  a  part ;  but  that  is  not  this'  case,  and  we  think 
that,  by  keeping  the  distinction  between  a  specific  and  an  indefi- 
nite commodity  in  view,  miost  of  the  cases  upon  this  subject 
can  be  explained,  and  their  apparent  conflict  reconciled.  It  is 
also  certainly  true  that,  in  determining  the  question  as  to  the 
purpose  of  the  parties  in  changing  the  actual  possession,  the 
fact  that  the  price  is  to  be  subsequently  ascertained  by  refer- 
ence to  the  net  weight,  and  then  paid,  is  proper  to  go  to  the 
jury;  but  possession  is  so  much  of  the  essence  of  property,  as 
it  is  that  alone  which  enables  us  to  enjoy  a  thing  as  property, 
and  the  natural  connection  between  property  and  possession, 
especially  in  movables,  is  so  strong,  that  the  presumption  aris- 
ing from  a  change  of  actual  possession  that  it  was  intended  also 
as  a  change  of  the  property  is  not,  in  our  view,  overcome,  as  a 
matter  of  law,  by  the  fact  here  relied  upon,  that  the  thing  bar- 
gained for  was  to  be  paid  for  by  weight,  to  be  ascertained 
after  the  delivery.   .    .    , 

We  repeat  what  we  have  before  said,  it  is  a  question  for  the 
jury.  If  the  delivery  were  for  the  purpose  of  passing  the  prop- 
erty, it  had  that  etfect  although  the  price  was  to  be  afterwards 
ascertained  and  paid  according  to  net  weight;  and  there  is  no 
rule  of  llaw  that,  under  such  circumstances,  the  presumption 
arising  from  the  delivery  is  met  and  repelled,  and  that  other  evi- 
dence becomes  necessary  in  order  to  m'ake  out  a  prima  facie  case 
of  a  present  sale.  The  seller  has  a  right,  notwithstanding  his 
bargain,  to  retain  his  property  till  he  is  paid,  unless  he  agrees 
to  allow  the  purchaser  a  credit,  (the  bargain  for  an  immediate 
transfer  of  property  implying  a  present  payment  of  the  price,) 
and  hence,  when  there  is  no  understanding  as  to  the  time  of 
payment  other  than'  what  is  implied  in  the  postponement  of  it 
until  the  quantity  of  the  thing  sold  is  ascertained  in  the  manner 
indicated  in  the  contract,  this  circumstance  is  certainly  enti- 
tled to  consideration  with  the  jury  in  determining  the  character 
of  the  delivery,  w^hich,  if  intended  to  pass  the  thing  in  property, 
depriv&s  the  seller  of  his  security  upon  it  for  the  price  at  the 
same  time  that  it  throws  upon  the  buyer  the  future  risk. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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A     SALE     DISTINGUISHED     FROM     OTHER     TRANSACTIONS.* — FROM     A 
CONTRACT  FOR  LABOR  AND  MATERIALS. 

LEE  V.  GRIFFIN. 
1  Best  &  Smith,  272.     1861. 

Declaration  against  the  defendant,  as  the  executor  of  one 
Frances  P.,  for  goods  bargained  and  sold,  goods  sold  and  deliv- 
ered, and  for  work  and  labor  done  and  materials  provided  by 
the  plaintiff  as  a  surgeon-dentist  for  the  said  Frances  P. 

Plea,  that  the  said  Frances  P.  never  was  indebted  as  alleged. 

The  action  was  brought  to  recover  the  sum  of  £21  for  two 
sets  of  artificdal  teeth  ordered  by  the  deceased. 

At  the  trial,  before  Crompton,  J.,  at  the  sittings  £or  Middle- 
sex after  ^Michaelmas  term,  1860,  it  was  proved  by  the  plaintiff 
that  he  'had,  in  pursuance  of  an  order  from  the  deceased,  pre- 
pared a  model  of  her  mouth,  and  m<ade  two  sets  of  artificial 
teeth;  as  soon  as  thej^  were  ready  he  wrote  a  letter  to  the  de- 
ceased, requesting  her  to  appoint  a  day  when  he  oould  see  her 
for  the  purpose  of  fitting  them.  To  this  communication  the  de- 
ceased replied  as  follows: — 

My  Dear  Sir, — I  regret,  after  your  kind  effort  to  oblige  me, 
my  health  will  prevent  my  taking  advantage  of  the  early  day. 
I  fear  I  may  not  be  able  for  some  days.    Youre,  etc., 

Frances  P. 

Shortly  after  writing  the  above  letter  Frances  P.  died.  On 
these  facts  the  defendant's  counsel  contended'  that  the  plaintiff 
ought  to  be  nonsaiited,  on  the  ground  tliat  there  was  no  evidence 
of  a  delivery  and  aceeptanice  of  the  goods  by  the  deceased,  nor 
any  memorandum  in  writing  of  a  contract  within  the  m'eaning 
of  the  17th  section  of  the  .statute  of  frauds,  29  Car.  11.  c.  3,  and 
the  learned  judge  was  of  that  opinion.  The  plaintKlF's  couns(4 
then  contended  that,  on  the  authority  of  Clay  v.  Yates,  1  11. 
&  N,  73,  the  plaintiff  could  recover  in  the  action  on  the  count 
for  work  and  labor  dune,  and  materials  provided,  'i'iie  leai-ned 
judge  declined  to  nonsuit,  and  dirccte<l  a  verdict  for  the  amount 


*See  Sec.  1054,  Vol.  8,  Cyclopedia  of  Law. 
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claimed  to  be  entered  for  the  plaintiff,  with  leave  to  the  defend- 
ant to  move  to  enter  a  nonsuit  or  verdict. 

In  Hilary  term  following,  a  rule  nisi  having  been  obtained 
accordingly. 

Crompton,  J.  I  think  that  this  rule  ought  to  be  made  abso- 
lute. On  the  second  point  I  am  of  the  same  opinion  as  I  was 
at  the  trial.  Ttiere  is  not  any  sufficient  memorandum  in  writ- 
ing of  a  contract  to  satisfy  the  statute  of  frauds.   .    .    . 

The  main  question  which  arose  at  the  trial  was,  whether  the 
contract  in  the  second  count  could  be  treated  as  one  for  work 
and  labor,  or  whether  it  wias  a  eontraot  for  goods  sold  and 
delivered'.  The  distinction  between  tihese  two  causes  of  action 
is  sometimes  very  fine;  but  where  the  contract  is  for  a  chattel 
to  be  made  and  delivered,  it  clearly  is  a  contract  for  the  sale  of 
goods.  There  are  some  oases  in  which  the  supply  of  the  ma- 
terials is  ancillary  to  the  contract,  as  in  the  case  of  a  printer 
supplying  the  paper  on  which  a  book  is  printed.  In  such  a 
case  an  action  might  perhaps  be  brought  for  work  and  labor 
done  and  materials  provided,  asi  it  could  hardly  be  said  that  the 
subject  matter  of  the  contract  was  the  sale  of  a  chattel:  perhaps 
it  is  more  in  the  nature  of  a  contract  merely  to  exercise  skill 
and  labor.  Clay  v.  Yates,  1  H.  &  N.  73,  turned  on  its  owti  pe- 
culiar circumstances.  I  entertain  some  doubt  as  to  the  correct- 
ness of  that  decision;  but  I  certainly  do  not  agi-ee  to  the  prop- 
osition that  the  value  of  tlie  skill  and.  labor,  as  compared  to 
that  of  the  material  supplied,  is  a  criterion  by  which  to  decide 
whether  the  contract  be  for  work  and  labor,  or  for  the  sale  of  a 
chattel.  Here,  however,  the  subject  matter  of  the  contract  was 
the  supply  of  good®.  The  case  bears  a  strong  rasemblance  to 
that  of  a  tailor  supplying  a,  coat,  the  measurement  of  the  mouth 
and  fitting  of  the  teeth  being  analogous  to  the  measurement 
and  fitting  of  the  garment. 

Blackburn,  J.  On  the  second  point,  I  am  of  opinion  that 
the  letter  is  not  a  sutficient  memorandum  in  writing  to  take  the 
case  out  of  the  statute  of  frauds. 

On  the  other  point,  the  question  is  whether  the  contract  was 
one  for  the  sale  of  goods  or  for  work  and  labor.     I  think  that 
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in  all  cases,  in  order  to  ascertain  wliether  the  action  ouo^ht  to 
be  brought  for  goods  sold  and  delivered,  or  for  work  and  labor 
done  and  materials  provided,  we  must  look  at  the  particular 
contract  entered  into  between  the  parties.  If  the  contract  be 
such  that,  when  carried  out,  it  would  result  in  the  sale  of  a  chat- 
tel, the  party  cannot  sue  for  work  and.  laibor;  but  if  the  result 
of  the  contract  is  that  the  party-  has  done  work  and  labor  which 
ends  in  nothing  that  can  become  the  subject  of  a  sale,  the  party 
cannot  sue  for  goods  sold  and  delivered.  The  case  of  an  attor- 
ney employed  to  prepare  a  deed  is  an  illustration  of  this  latter 
proposition.  It  canuot  be  said  that  the  paper  and  ink  he  uses 
in  the  preparation  of  the  deed)  are  goods  sold  and  delivered. 
The  case  of  a  printer  printing  a  book  would  most  probably  fall 
within  the  same  categorJ^  In  Atkmson  v.  Bell,  8  B.  &  C.  277, 
the  contract,  if  carried  out,  would'  have  resulted  in  the  sale  of 
a  chattel.  In  Grafton  v.  Armitage,  2  C.  B.  340,  Tindal,  C.  J., 
lays  down  this  very  principle.  He  draws  a  distinction  between 
the  cases  of  Atkinson  v.  Bell,  8  B.  &  C.  277,  and  tihat  brfore 
liim.  The  reason  he  gives  is  that,  in  the  foi-mer  case  "the  sub- 
stance of  the  contract  was  goods  to  be  sold  and  delivered  by  the 
one  party  to  the  other;"  in  the  latter,  "there  never  was  any 
intention)  to  make  anything  that  could  properly  become  the 
subject  of  an  action  for  goods  sold  and  delivered."  I  think 
that  distinction  reconciles  those  two  casesi,  and  the  decision  of 
Clay  V.  Yates,  1  H.  &  N.  73,  is  not  inconsistent  with  them.  In 
the  present  case  the  contract  was  to  deliver  a  thing  which,  when 
completed,  would  have  resulted  in  the  sale  of  a  chattel ;  in  other 
words,  the  substance  of  the  contract  was  for  goods  sold  and 
delivered.  I  do  not  think  that  the  test  to  apply  to  these  cases 
is  whether  the  value  of  the  work  exceeds  that  of  the  materials 
used  in  its  execution ;  for,  if  a  sculptor  were  employed  to  exe- 
cute a  work  of  art,  greatly  as  his  skill  and  labor,  supposing  it 
to  be  of  the  highest  description,  might  exceed  the  value  of  the 
marble  on  which  he  worked,  the  contract  would,  in  my  opinion, 
nevertheless,  be  a  contract  for  the  sale  of  a  chattel. 

Rule  absolute. 
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GODDARD  V.  BINNEY. 
115  Mass.  450.     1874. 

Action  for  the  price  of  a  buggy.  Defend'ant  gave  an  order  to 
plaintiff,  a  carriage  nmnufactu'rer,  for  a  buggy,  with  special 
directions  as  to  materials  and  style  of  finish,  to  be  done  in 
about  four  months.  Before  defendant  took  it  from  plaintiff's 
premises  it  was  destroyed  by  fire  without  plaintiff's  fault.  The 
oMier  important  facts  appear  in  the  opinion. 

Ames,  J.  Whether  an  agreement  like  that  described  in  this 
report  should  be  considered  as  a  contract  for  the  sale  of  goods, 
within  the  meaning  of  the  statute  of  frauds,  or  la  oontraet  for 
labor,  services,  and  materials,  and  therefore  not  within  th'at 
statute,  is  a  question  upon  which  there  is  a  conflict  of  'authority. 
(After  stating  the  New  York  rule  and  the  miodern  English  rule, 
the  Judge  proceeded.) 

In  this  Commonwealth  'a  rule  avoiding  both  of  these  extremes 
was  established  in  Mixer  v.  Howarth,  21  Pick.  205,  and  has  been 
recognized  and  affirmed  in  repeated  decisions  of  more  recent 
date.  The  effect  of  these  decisions  we  understand  to  be  this, 
namely,  that  a  contract  for  the  sale  of  articles  then  existing  or 
such  as  the  vendoir  in  the  ordinary  course  of  his  business  manu- 
factures or  procures  for  the  general  market,  w-hether  on  hand 
at  the  time  or  not,  is  a  contract  for  the  sale  of  goods  to  which 
the  statute  applies.  But  on  the  other  hand,  if  the  goods  are  to 
be  manufactured  especially  for  the  purchaser,  and  upon  his 
special  order,  and  not  for  the  general  market,  the  case  is  not 
within  the  statute.  Spencer  v.  Cone,  1  Met.  283.  "The  dis- 
tinction," says  Chief  Justice  Shaw,  in  Lamb  v.  Crafts,  12  Met, 
353,  'Sve  believe  is  now  well  understood.  Wlien  a  person  stip- 
ulates for  the  future  sale  of  articles,  which  he  is  habitually  mak- 
ing, and  which  at  the  time  are  not  made  or  finished,  it  is  essen- 
tially a  contract  of  sale,  and  not  a  contract  for  labor;  other- 
wise when  the  article  is  made  pursuant  to  the  agreement."  In 
Gardner  v.  Joy,  9  Met.  177,  a  contract  to  buy  a  certain  number 
of  boxes  of  candles  at  a  fixed  rate  per  pound,  which  the  vendor 
said  he  would  manufacture  and  deliver  in  about  three  months, 
was  held  to  be  a  contraict  of  sale,  and  within  the  statute.     To 
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the  same  general  effect  are  Wiaterman  v.  Meigs,  4  Cush.  497, 
and  Clark  v.  Nichols,  107  Mass.  547.  It  is  true  that,  in  "the 
infinitely  various  shades  of  different  contracts,"  there  is  some 
practical  difficulty  in  disposing  of  the  questions  that  arise  un- 
der that  section  of  the  statute.  Gen.  Sts.  c.  105,  §  5.  But  we  see 
no  ground  for  holding  that  there  is  any  uncertainty  in  the 
rule  itself.  On  the  contrary,  its  correctness  and  justice  are 
clearly  implied  or  expressly  affirmed  in  all  of  our  decisions 
upon  the  subject  matter.  It  is  proper  to  say  also  that  the  pres- 
ent case  is  a  mucli  sti-onger  one  than  Mixer  v.  Howarth.  In 
this  ease  the  carriage  was  not  only  built  for  the  defendant,  but 
in  conformity  in  some  respects  with  his  directions,  and  at  his 
request  was  miarked  with  his  initials.  It  was  neither  intended 
nor  adapted  for  the  general  market.  As  we  are  by  no  means 
prepared  to  overrule  the  decision  in  that  case,  we  must  therefore 
hold  that  the  statute  of  frauds  does  not  apply  to  the  contraet 
which  the  plaintiff  is  seeking  to  enforce  in  this  action. 

Independently  of  that  statute,  and  in  cases  to  which  it  does 
not  apply,  it  is  well  settled  that  as  between  the  immediate  par- 
ties property  in  personal  chattels  may  pass  by  bargain  and  sale, 
without  actual  delivery-.  If  the  parties  have  agreed  upon  the 
specific  thing  that  is  sold  and  the  price  that  the  buyer  is  to 
pay  for  it,  and  nothing  remains  to  be  done  but  that  the  buyer 
should  pay  the  price  and  take  the  same  thing,  the  property 
passes  to  the  buyer,  and  Avith  it  the  risk  of  loss  by  fire  or  any 
other  accident.  The  appropriation  of  the  chattel  to  the  buyer 
is  equivalent  for  that  purpose  to  delivery  by  the  seller.  The 
assent  of  the  buyer  to  take  the  specific  chattel  is  equivalent  for 
the  same  purpose  to  his  acceptance  of  possession.  Dixon  v. 
Yates,  5  B.  »&  Ad.  313,  340.  The  property  may  welil  be  in  the 
buyer,  though  the  right  of  possessi<m,  or  lien  for  the  price,  is  in 
the  seller.  There  could  in  fact  be  no  such  lien  without  a  change 
of  ownership.  No  man  can  be  said  to  have  a  lien,  in  the  proper 
sense  of  the  term,  upon  his  own  property,  and  the  seller's  lien 
can  only  be  upon  the  buyer's  property.  It  has  often  been  de- 
cided that  assumpsit  for  the  price  of  goods  bargained  and  sold 
can  be  maintained  where  the  goods  have  been  selected  by  the 
buyer,  and  set  apart  for  him  by  the  seller,  though  not  actually 
delivered  to  him,  ami  where  nothing  remains  to  be  done  except 
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that  the  buyer  should  pay  t(he  agreed  price.  In  such  a  state  of 
tilings  the  property  vests  in  him,  and  witli  it  the  risk  of  any 
accident  that  may  happen  to  the  goods  in  the  meantime.  Noy's 
Maxims,  89;  2  Kent,  Com.  (12th  ed.)  492;  Bloxam  v.  Sanders, 
4  B.  &  C.  941 ;  Tarling  v.  Baxter,  6  B.  &  C.  360 ;  Hinde  v.' 
Whitehouse,  7  East,  571;  Macomber  v.  Parker,  13  Pick.  175, 
183 ;  Morse  v.  Sherman,  106  Mass.  430. 

In  the  present  ease  nothing  remained  to  be  done  on  the  part 
of  the  plaintiff.  The  price  had  been  agreed  upon;  the  specific 
chattel  had  been  finished  aiccording  to  order,  set  apart  and  ap- 
propriated for  the  defendant,  and  marked  with  his  initials. 
The  plaintiff  liad  not  undertaken  to  deliver  it  elsewhere  than 
on  his  own  premises.  He  gave  notice  that  it  was  finished,  and 
presented  his  bill  to  the  defendant,  who  promised  to  pay  it 
soon.  He  had  previously  requested  that  the  carriage  should  not 
l)e  sold,  a  request  which  substantially  is  equivalent  to  asking 
the  plaintiff  to  keep  it  for  him  Avhen  finished.  Without  con- 
tending that  these  circumstances  amount  to  a  delivery  and  ac- 
ceptance within  the  statute  of  frauds,  the  plaintiff  may  well 
claim  that  enough  has  been  done,  in  a  case  not  within  that  stat- 
ute, to  vest  the  general  o^vnership  in  the  defendant,  and  to  cast 
upon  him  the  risk  of  loss  by  fire  while  the  chattel  remained  in 
the  plaintiff's  possession. 

According  to  the  terms  of  the  reservation,  the  verdict  must 
be  set  aside,  and  Judgment  entered  for  the  plaintiff. 


CHAPTER  IL 

CONCERNING  THE  PARTIES  AND  MUTUAL  ASSENT* 


*Spe  Sees.  1056-1062,  Vol.  8,  Cyclopedia  of  Law.  and  cases  there  cited; 
also  cases  in  Case  Book  No.  'S,  under  the  subject  of  "Contracts." 
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CHAPTER  III. 

CONCERNING  THE  THING  SOLD  AND  THE  PRICE.* 

SALE  OF  THINGS  NOT  YET  IN  EXISTENCE.! 

LOW  ET  AL.  V.  PEW  ET  AL. 
108  Mass.  347.     1871. 

Replevin  by  A.  Low  &  Co.  of  a  lot  of  mackerel  from  the  as- 
signees of  J.  Low  &  Son.  In  April,  1869,  J.  Low  &  Son  received 
$1,500  from  A.  Low  «&  Co.,  and  signed  'and  gave  to  plaintiffs  a 
writing  declaring  that  they  thereby  siold,  assigned,  and  set  over 
to  plaintiffs  all  the  halibut  that  miglit  be  caught  by  the  master 
and  crew  of  the  swhooner  ' '  Florence  Reed ' '  on  the  voyage  upon 
which  she  was  about  to  proceed,  at  the  rate  of  5i/4  cents  per 
pound,  to  be  delivered  to  plaintiffs  on  arrival  of  the  schooner  at 
her  home  port;  and  that  the  $1,500  had  been  received  in  part 
payment  for  the  halibut  that  might  be  caught  by  the  said  mas- 
ter and  crew. 

Bankruptcy  proceedings  were  begun  against  J.  Low  &  Son  in 
July,  1869,  and  they  were  adjudged  bankrupts  August  6,  and 
defendants  were  appointed  assignees  August  20.  The  schooner 
reached  plaintiffs'  wharf  August  14,  was  taken  possession  of  by 
the  United  States  Marshal  under  a  wan^ant  from  the  bank- 
ruptcy court  of  August  6,  and  was  transferred  to  defendants 
upon  their  appointment.  Plaintiffs  demanded  the  halibut  on 
the  schooner ;  the  demand  was  refused,  and  this  suit  was  brought. 

Morton,  J.  By  the  decree  adjudging  John  Low  &  Son  bank- 
rupts, all  their  property,  except  such  as  is  exempted  by  the  bank- 
rupt law,  was  brought  within  the  custody  of  the  law,  and  by 
the  subsequent  assignment  passed  to  their  assignees.  Williams 
v.  Merritt,  103  Mass.  184.  The  firm  oould  not  by  a  subsequent 
sale  and  delivery  transfer  any  of  such  property  to  the  plaintiffs. 

*See  Sees.  1063-1066,  Vol.  8,  Cyclopedia  of  Law. 
tSee  Sec.  1064,  Vol.  8,  Cyclopedia  of  Law. 
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The  schooner  which  contained  the  halibut  in  suit  arrived  in 
Gloucester,  August  14,  1SG9,  which  was  after  the  decree  of  bank- 
ruptcy. If  there  had  been  then  a  sale  and  delivery  to  the  plain- 
tiffs of  the  property  replevied,  it  would  have  been  invalid.  The 
plaintiffs  therefor  show  no  title  to  the  halibut  replevied,  unless 
the  effect  of  the  contraxit  of  April  17,  1869,  was  to  vest  in  them 
the  propertj'  in  the  halibut  before  the  bankruptcy.  It  seems  to 
us  clear,  as  claimed  by  both  parties,  that  this  was  a  contract  of 
sale,  and  not  a  mere  executory  agreement  to  sell  at  some  future 
day.  The  plaintiffs  cannot  maintain  their  suit  upon  any  other 
construction,  because,  if  it  is  an  executory  agreement  to  sell, 
the  property  in  the  halibut  remained  in  the  bankrupts,  and, 
there  being  no  delivery  before  the  bankruptcy,  passed  to  the 
assignees.  The  question  in  the  case  therefore  is,  whether  a  sale 
of  halibut  afterwards  to  be  caught  is  valid,  so  ais  to  pass  to  the 
purchaser  the  property  in  them  when  caught. 

It  is  an  elementary  principle  of  the  law  of  sales  that  a  man 
cannot  grant  personal  property  in  which  he  has  no  interest  or 
title.  To  be  able  to  sell  property,  he  must  have  a  vested  right 
in  it  at  the  time  of  the  sale.   .    .    . 

It  is  equally  well  settled  that  it  is  sufficient  if  the  seller  has  a 
potential  interest  in  the  thing  sold  But  a  mere  possibility  or 
expectancy  of  acquiring  property,  not  coupled  with  any  inter- 
est, does  not  constitute  a  potential  interest  in  it,  within  the 
meaning  of  this  rule.  The  seller  moist  have  a  present  interest 
in  the  property  of  which  the  thing  sold  is  the  product,  growi^h, 
or  increase.  Having  such  interest,  the  right  to  the  thing  sold, 
when  it  shall  come  into  existence,  is  a  present  vested  right,  and 
the  sale  of  it  is  valid.  .    .    . 

In  the  case  at  bar,  the  sellei-s,  at  the  time  of  the  sale,  had  no 
interest  in  the  thing  sold.  There  was  a  possibility  that  they 
might  catch  halibut;  but  it  was  a  mere  possibility  and  ex- 
I)ectaney,  coupled  with  no  interest.  We  are  of  opinion  that 
they  had  no  actual  or  potential  possession  of,  or  interest  in,  the 
fish ;  and  that  the  sale  to  the  plaintiff's  was  void. 

The  plaintiff's  rely  upon  Gardner  v.  Iloeg,  IS  Pick.  168,  and 
Tripp  V.  Brownell,  12  Gush.  376.  In  both  of  these  cases  it  was 
held  that  the  lay,  or  share  in  the  profits,  which  a  seaman  in  a 
whaling  voyage  agreed  to  receive  in  lieu  of  wages,  was  assign- 
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able.  The  assignment  in  each  ease  wasi,  not  of  any  part  of  the 
oil  to  be  made,  but  of  the  debt  which  under  the  shipping  arti- 
cles would  become  dlie  to  the  seaman  from  the  owner-s  at  the 
end  of  the  voyage.  The  court  treated  them  as  cases  of  assign- 
ments of  choses  in  action.  The  question  upon  which  the  case 
at  bar  turns  did  not  arise,  and  was  not  considered. 

Judgtnent  for  the  defendants. 


EXISTING   AND   FUTURE    GOODS. 

GRANTHAM  v.   HAWLEY. 

Holart,  132.     1616. 

Robert  (xrantham  brought  an  action  of  debt  upon  an  obliga- 
tion of  £40  against  Edward  Hawley,  the  condition  whereof  was 
that,  if  a  certain  crop  of  com  growing  upon  a  certain  piece  of 
ground,  late  in  the  occupation  of  Richard  Saukee,  did  of  right 
belong  to  the  plaintiff,  then  the  plaintiff  should  pay  for  it  £20. 
Now  the  case  upon  pleading  and  demurrer  fell  out  thus.  That 
one  Sutton  was  seized  of  the  land,  and  30  Eliz.  in  April  made  a 
lease  of  it  to  Richard  Sankee  for  twenty-one  years  by  indenture, 
and  did  thereby  covenant,  grant  to  and  with  Sankee,  his  execu- 
tors and  assigns,  that  it  shall  be  Lawful  for  him  to  take,  and 
carry  away  to  his  own  use,  such  com  as  should  be  growing  upon 
the  ground  at  the  end  of  the  term.  Then  Sutton  conveyed  the 
reversion  to  the  plaintiff,  and  John  Sankee,  executor  to  Richard, 
having  sowed  the  com,  and  that  being  growing  upon  the  ground 
at  the  end  of  the  temi,  sold  it  to  the  defendant. 

And  it  w^as  argued  by  Hutton  for  the  plaintiff  that  it  was 
merelj''  contingent  whether  there  should'  'be  com  growing  upon 
the  ground  at  the  end  of  the  term  or  not.  Also  the  lessor  never 
had  property  in  the  com,  and  therefore  could  not  give  nor 
grant  it,  but  it  sounded  properly  in  covenant;  for  the  right  of 
the  com  standing  in  the  end  of  the  term  being  certain,  accrues 
with  the  land  to  the  lessor,  and  it  was  said  to  be  adjudged. 
And  it  was  agreed  by  the  court  that  if  A  seized  of  land  sow  it 
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with  corn,  and  then  convey  it  away  to  B  for  life,  remainder  to 
C  for  life,  and  then  B  die  before  the  com  reaped,  now  C  shall 
have  it  and  not  the  executors  of  B,  though  his  estate  was  uncer- 
tain. Note,  the  reason  of  industry  and  charge  in  B  fails,  yet 
judgment  in  this  ease  was  given  against  the  plaintiff;  that  is, 
thait  the  property  and  very  right  of  the  corn,  when  it  happened, 
was  passed  away ;  for  it  was  both  a  covenant  and  a  grant,  and 
therefore  if  it  had  been  of  natural  fruits,  as  of  grass  or  hay, 
which  run  merely  with  the  land,  the  lilve  grant  would  have  car- 
ried them  in  property  after  the  term.  Now,  though  corn  be 
fructus  industrialis,  so  that  he  that  sows  it  may  seem  to  have  a 
kind  of  property  ipso  facto  in  it  divided  from  the  land,  and 
therefore  the  executor  shall  have  it  and  not  the  heii^s ;  yet  in  this 
case  all  the  color  that  the  plaintiff  hath  to  it  is  by  the  land  which 
he  olaimsi  from  the  lessor  which  gave  the  corn.  And  though 
the  lessor  had  it  not  actually  in  him,  nor  certain,  yet  he  had  it 
potentially;  for  the  land  is  the  mother  and  root  of  all  fruits. 
Therefore  he  that  hath  it  may  grant  all  fruits  that  may  arise  upon 
it  after,  and  the  property  shall  pass  as  soon  as  the  fruits  are 
extant,  as  21  Hen.  VI.  A  person  may  grant  all  the  tithe  wool 
that  he  shall  have  in  such  a  year,  yet  perhaps  he  shall  have  none ; 
but  a  man  cannot  grant  all  the  wool  that  shall  grow  upon  his 
sheep  that  he  shall  buy  hereafter;  for  there  he  hath  it  neither 
actually  nor  potentially.  And  though  the  words  are  here  not 
by  words  of  gift  of  the  com,  but  that  it  shall  be  lawful  for  him 
to  take  it  to  his  own  use,  it  is  as  good  to  transfer  the  property, 
for  the  intent  and  common  use  of  such  words,  a&  a  lease  without 
impeachment  of  waste,  for  the  like  reason,  and  not  ex  vi  termini, 
gives  the  trees. 


Mccarty  v.  bdevins. 

5  Yerger  (Tenn.),  195.    1833. 

Rogers  ajgreed  with  Buler  that  his  stallion  should  serve  the 
mare  of  Buler  gratis,  provided  the  produce  should  be  the  prop- 
erty of  Pleasant  Blevins,  an  infant.  The  mare  was  served  and 
brought  a  colt.  Thereafter  McCarty,  the  defendant  below,  pur- 
chased the  mare  and  colt  from  Buler.     Blevins,  the  infant,  by 
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his  next  friend,  sued  MeCarty  in  trover  for  the  oolt,  and  upon 
the  trial  in  the  court  below  had  a  verdict.  The  defendant 
moved  for  a  new  trial,  which  being  overruled,  he  appealed. 

Catron,  C.  J.  It  is  insisted  that  no  title  vested  by  the  con- 
tract between  Rogers  and  Buler,  no  colt  then  being  in  existence; 
that  no  right  can  be  oommunioated  to  property  of  which  the 
bargainer  has  no  title  in  possession,  actually  or  potentially. 
This,  as  a  general  proposition,  is  true;  yet,  during  the  time  of 
gestation,  surely,  the  owner  of  a  female  domestic  animal  has  a 
potential  right  to  contract  for  the  sale  of  the  increase,  to  vest 
in  possession  of  the  bargainee  when  parturition  from  ihe  mother 
takes  place.  The  growing  fleece  of  the  sheep,  and  the  crop  of 
fruit  or  grain  of  the  soil  are  the  subjects  of  sale ;  and  why  the 
issues  or  profits  in  colts  or  lambs  should  not  be,  it  is  difficult  to 
apprehend.   .    .    . 


MAJSTLY  V.  BITZER. 
91  Ky.  596.     1891. 

Holt,  C.  J.  This  is  a  controversy  over  the  wages  of  Frank 
Manly  as  a  policemian  of  the  city  of  Louisville.  It  Ls  between  a 
creditor  and  a  purchaser.  The  claims  of  both  are  bona  fide.  The 
former,  the  appellant,  Mary  Manly,  having  a  judgment  for  her 
debt  and  a  return  of  nulla  bona,  sued  out  ^attachments  during 
several  months,  and  garnished  the  wages  of  Manly  in  the  hands 
of  the  city.  He  had,  however,  on  or  near  the  first  'of  each  month, 
and  prior  to  the  attachment  in  each  instance,  sold  the  claim  for 
the  wages  of  that  month  to  the  appellee,  Peter  Bitzer.  In  one 
instance  the  sale  was  on  the  second  day  of  the  month,  and  when 
]\ranly  had  earned  one  day's  wages.  In  another  it  was  on  the 
fourth  day  of  the  month,  and  when  three  days'  wages  were  ow- 
ing; but  in  all  the  other  cases  it  was  m'ade  on  the  first  day  of 
the  month,  and  was  a  sale  of  the  then  imeamed  wages  of  that 
month. 

The  claim  of  the  purchaser  to  them  is  not  resisted  by  Frank 
Manly.  The  policemen  of  the  city  are  elected  by  the  police  com- 
missioners for  a  term  of  four  years,  and  until  their  successors 
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shall  be  chosen.     They  are  paid  at  the  rate  of  two  dollars  per 
day  Tor  the  days  they  in  fact  serve,  payable  at  the  end  of  eaieh 
month  upon  monthly  pay  rolls.    It  is  a  per  diem  allowance,  but 
payable  monthly.    The  services  are  rendered  under  a  contract  for 
four  years'  service.   ...     If  there  be  an  existing  or  subsisting 
contract,  then  a  right  exists  out  of  which  that  which  is  assigned 
may  be  derived,  and,  as  it  may  reasonably  be  anticipated  as 
the  outcome,  it  may  be  transfen-ed  for  value,  and  vest  the  right 
to  it  in  the  assignee.     There  is  in  such  a  case  a  potential  ex- 
istence of  that  which  is  assigned.     In  the  ease  now  presented 
there  was  an  existing,  subsisting  contract  for  the  rendition  of 
the  services.     The  debtor's  tenn  of  office  extended  beyond  the 
time  when  it  could  fairly  be  presumed,  because  of  the  existence 
of  the  contract,  the  wages  would  be  earned.     Thej^  had  such  a 
potential  existence  that  he  had  a  right  to  transfer  them,  and, 
having  done  so  for  value,  it  invested  the  assignee  with  an  equity 
which,  being  elder  in  time  to  that  of  the  attaching  creditor,  must 
prevail.    It  was  not  the  assignment  of  a  mere  naked  possibility, 
coupled  with  no  interest.     There  was  an  expectation  of  wages 
under  an  emplojonent  entered,  upon  under  a  subsisting  contract. 
Whatever  IManly  might,   therefore,  earn,   had   a  potential  ex- 
istence, because  the  wages  would  be  the  expected  and  natural 
product  of  his  existing  contract  right.     It  made  no  difference 
whether  they  were  fixed  at  so  much  by  the  day,  or  week,  or 
month.    Whatever  he  might  earn  upon  the  first  day  of  the  month 
was  not  so  independent  of  what  he  might  earn  during  the  re- 
mainder of  the  month  that  he  could  not  assign  the  entire  month's 
wages.    Whatever  may  be  said  as  to  the  right  in  equity  to  assign 
mere  possible  interests,  however  much  the  authorities  may  dilTer 
as  to  the  extent  of  the  power,  yet  here  was  a  reasonable  expecta- 
tion of  means  founded  upon  an  existing  right;  a  subsisting  con- 
tract; an  existing  employment;  and  in  such  a  case  the  trans- 
feree for  value  undoubtedly  acquires  an  equity.     A  right  was 
in  es^e,  under  which  it  could  reasonia.bly  be  expected  the  party 
would  became  entitled  to  what  was  transferred.     There  was 
ground  for  a  rea.somiible  expectation  of  means  based  upon  an 
existing  right;  it  was  as  if  the  seed  of  a  crop  had  been  so^vn, 
and  constituted  a  subject  for  a  valid  contraet. 

Til  Hk'  f-nso  of  r.riffin  &  Son  v.  Mullikciis  (MS.  opin.,  Septem- 
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ber  13,  1876,)  an  attaching  creditor  sought  to  subject  the  monthly 
salary  of  a  city  officer  to  his  debt,  which  had  been  assigned  be- 
fore it  was  earned,  and  it  was  held  that  the  equity  of  the  as- 
signee wan  superior.  So  it  seems  to  us  in  this  imrtance,  and  the 
judgment  is  therefore  affirmed. 


ROCHESTER  DISTILLING  CO.  v.  RASEY. 

143  N.  Y.  570.     1894. 

In  February,  1890,  the  plaintiff  recovered  a  judgment  against 
one  Lovell  for  $147.44.  In  April,  1890,  Lovell,  being  the  lessee 
of  certain  farm  lands,  in  order  to  secure  one  Page  as  lan  accom- 
modation indorser  and  for  the  repayment  of  money  borrowed 
from  him,  executed  andi  delivered  to  him  a  chattel  mortgage 
which  covered  "the  grass  now  growing  upon  the  premises  leased, 
etc. ;  also  all  the  com,  potatoes,  oats,  and  beans  which  are  now 
sown- or  planted,  or  which  are  hereafter  sown  or  planted  during 
the  next  year,  etc."  At  the  time  but  a  small  part  of  the  land 
had  been  planted  with  potatoes,  and  the  greater  part  of  the 
planting  of  potatoes  and  all  that  o^f  the  beans  was  done  in  the 
following  month.  On  July  5th  an  execution  was  issued  upon 
plaintiff's  judigment,  and  the  siheriff  levied  upon  the  growing 
crops,  and  advertised  their  sale  in  August ;  at  which  sale  plain- 
tiff' purchased  them.  After  the  levy  by  the  sheriff*.  Page,  the 
chattel  mortgagee,  on  July  15th,  foreclosed  undier  his  mortgage, 
gave  notice,  and  sold  the  growing  crops  to  the  defendant.  De- 
fenidant  took  possession  of  the  property  so  purchased,  and  this 
action  was  brought  to  recover  its  possession.  The  trial  judge, 
being  moved  by  each  of  the  parties  for  a  verdict  in  his  favor, 
directed  it  for  the  plaintiff  as  to  the  beans,  and  for  the  defend- 
ant as  to  the  potatoes,  and  ordered  the  exception  taken  to  that 
direction  to  be  heard  in  the  first  instance  at  the  General  Term. 
That  court  sustained  the  plaintiff's  exception  to  the  ruling  of 
the  trial  judge,  and  ordered  a  new  trial,  but  allowed  an  appeal 
to  this  court,  on  the  ground  that  a  question  of  law  was  involved 
which  ought  to  be  reviewed. 
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Gray,  J.  I  think  this  case  does  not  in  principle  differ  from 
any  other  case  where  a  chattel  mortgage  has  been  given  upon 
property  in  expeotaney,  and  which  has  no  potential  existence  at 
the  time  of  its  execution.  The  fact  that  the  subject  of  the  mort- 
gage is  a  crop  to  be  planted  and  raised  in  the  future  upon  land 
does  not  affect  the  determination  of  this  question  upon  estab- 
lished principles.  It  may  be  that  precisely  such  a  case,  in  its 
facts,  has  not  been  passed  upon  in  this  court ;  but  there  are  ex- 
pressions of  opinion  in  several  cases  of  a  kindred  nature  in  the 
Reports  of  this  court  and  of  other  courts  in  this  State  which 
leave  us  in  no  doubt  as  to  the  doctrine  which  should  govern. 
The  proposition  that  a  mortgage  upon  chattels  having  no  actual 
or  potential  existence  can  operate  to  charge  them  with  a  lien 
Avhen  they  come  into  existence,  as  against  an  attaching  or  an 
execution  creditor,  has  frequently  been  discountenanced  and  re- 
pudiated. Grantham  v.  Hawley,  Hob.  133,  is  the  general  source 
of  authority  for  the  proposition  that  one  may  grant  what  he  has 
only  potentially,  and  there  is  no  good  reason  for  doubting  that 
that  which  has  a  potential  or  jwssible  existence,  like  the  spon- 
taneous product  of  the  earth  or  the  increase  of  that  which  is  in 
existence,  may  properly  be  the  subject  of  sale  or  of  mortgage. 
The  right  to  it  when  it  comes  into  existence  is  regarded  as  a 
present  vested  right.  That  which  is,  however,  the  annual 
product  of  labor  and  of  the  cultivation  of  the  earth  cannot  be 
said  to  have  either  an  actual  or  a  potential  existence  before  a 
planting.  This  action  being  one  at  law,  the  inquiry  is  limited 
to  ascertaining  the  strictly  legal  rights  of  two  contending  cred- 
itors to  Uie  property  of  their  debtor,  Powell,  in  the  crops  which 
he  had  raised.  It  is  unlike  some  of  the  cases  which  have  arisen 
between  the  lessor  of  land  and  his  lessee.  In  such  a  case,  a  dif- 
ferent principle  might  operate  to  create  and  support  the  lien  of 
the  landlord  upon  the  crops  as  they  come  into  existence  upon 
the  land.  The  title  to  the  land  being  in  him,  an  agreement  be- 
tween him  and  the  lessee  for  a  lien  upon  the  crops  to  be  raised 
to  secure  the  payment  of  the  rent  would  operate  and  be  given 
legal  effect  as  a  resci'vation  at  the  time  of  the  title  to  the  product 
of  the  land.  That  was  the  case  of  Andrew  v.  Newcomb,  32  N. 
Y.  417,  where  the  owner  of  land  agreed  with  another  that  he 
might  cultivate  it  at  a  certain  rent,  the  crop  to  remain  the 
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property  of  the  landlord  until  the  tenant  should  give  him  se- 
curity for  the  rent.  Judge  Denio  repudiated  the  idea  that  the 
arrangement  could  be  called  a  conditiomal  sale  of  the  flax,  be- 
cause the  subject  was  not  in  existence.  He  held  that  the  idea 
of  a  pledge  or  of  a  sale  had  no  application,  and  that  the  effect 
of  the  contract  was  to  give  to  the  landlord  the  original  title  to 
the  crop.  His  remarks  upon  the  subsequent  vesting  of  the  title 
to  crops,  when  they  come  into  being,  have  reference  to  such  an 
arrangement  between  landlord  and  tenant,  and  not  to  the  case 
of  a  mortgage  or  conditional  sale  to  some  third  person  of  crops 
yet  to  be  planted.   .    .    . 

McCaffrey  v.  Woodin,  65  N.  Y.  459,  was  an  action  in  trover. 
Plaintiff  was  lessee  and  defendant  was  agent  for  the  lessor.  The 
former  oovenanted  in  t-he  lease  that  the  latter  should  have  "a 
lien,  as  security  for  the  payment  of  the  rent,''  on  all  the  per- 
sonal property,  etc.,  which  should  be  put  upon  the  premises, 
"and  such  lien  to  be  enforced,  on  the  nonpayment  of  the  rent, 
by  the  taking  and  the  sale  of  such  property  in  the  same  manner 
as  in  cases  of  chattel  mortgages  on  default  thereof."  By  virtue 
of  this  provision  in  the  lease,  the  defendant  took  the  farm  pro- 
dli^e.  The  decision  upheld  the  rights  of  the  landlord  to  do  so, 
holding  that  as  the  crops  came  into  existence  they  vested  in  the 
landlord.  It  is  to  be  noted  that  the  court  considered  the  case  as 
one  to  be  governed  by  equitable  principles,  observing  that  "the 
matter  comes  up  solely  between  the  parties,  there  being  no  in- 
tervening rights  of  creditors."  Referring  to  Gardner  v.  Mc- 
Ewen,  19  N.  Y.  123,  it  was  remarked  that  that  "is  a  case  be- 
tween the  mortgagee  and  creditors,  and  was  affected  by  our  act 
concerning  filing  chattel  mortgages."  Treating  the  question 
as  one  for  the  application  of  equitable  principles,  it  was  held 
that  the  lessor  was  entitled  to  set  up  her  equitable  rights  as  a 
defense  to  the  plaintiff's  (the  lessee's)  action  of  trover.  In  the 
same  case.  Gray,  C,  observed  that,  if  the  relation  of  mortgagor 
and  mortgagee  had  been  created  between  the  parties,  "it  was 
inoperative  upon  any  property  which  at  the  time  of  its  execu- 
tion was  not  actually  or  potentially  either  possessed  or  owned  by 
McCaffrey."  In  Cressey  v.  Sabre,  17  Hun,  120,  where  ttie 
opinion  was  delivered  by  Boardman,  J.,  and  was  concurred  in 
by  Learned  and  Bockes,  JJ.,  a  chattel  mortgage  upon  potatoes 
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(among  other  articles  of  property)  which  were  not  yet  planted, 
was  held  inoperative.  The  distinction  was  there  mentioned  be- 
tween a  case  like  McCatierey  v.  Woodin,  where  the  question  of 
title  was  between  the  parties  to  the  contract,  and  one  where  it 
arose  between  the  mortgagee  and  a  third  person.  In  Coats  v. 
Donnell,  94  N.  Y.  168,  Andrews,  J.,  observed  that  "a  contract 
for  a  lien  on  property  not  in  esse  may  be  effectual  in  equity  to 
give  a  lien  as  between  the  parties,  when  the  property  oomes  into 
existence,  and  where  there  are  no  intervening  rights  of  creditors 
or  third  persons."  Kribbs  v.  Alford,  120  N.  Y.  519,  recognizes 
the  invalidity  at  law  of  a  chattel  mortgage  of  property  there- 
after to  be  acquired,  bnt  holds  that,  as  between  the  parties,  their 
contract  would  be  construed  in  equity  as  creating  an  equitable 
lien,  which  could  be  enforced. 

The  idea  of  a  chattel  mortgage  is  that  of  a  conveyance  of  per- 
sonal property  to  secure  the  debt  of  the  mortgagor,  which,  be- 
ing conditional  at  the  time,  becomes  absolute  if  at  a  fixed  time 
the  property  is  not  redeemed';  and  the  statute  makes  it  valid 
as  against  creditors  of  Ilia  mortgagor  ouiy  when  filed  as  directed. 
The  statute  provides  for  the  filing  as  a  siibvstitute  for  "an  imme- 
diate delivery,"  or  "an  actual  and  continued  change  of  pos- 
session of  the  things  mortgaged."  Such  provisions  seem  to  me 
to  exclude  the  idea  of  a  chattel  mortgage  upon  non-existent 
things,  or  that  such  an  instrument  could  operate  to  defeat  the 
lien  of  an  attaching  or  an  execution  creditor  upon  subsequently 
acquired  property.  Regarding  the  chattel  mortgage  in  question 
as  a  mere  executory  agreement  to  give  a  lien  when  the  property 
came  into  existence,  some  further  act  was  necessary'  in  order  to 
make  it  an  actual  and  effectual  lien  as  against  creditors.  But 
there  was  no  further  act  by  the  parties  to  the  instrument  to 
create  such  an  actual  lien,  and  the  levy  of  the  execution  upon 
the  crops  operated  to  traas^fer  their  possession,  from  the  owner 
to  that  of  the  sheriff'.  As  against  his  possession,  the  equities 
of  the  mortgagee  are  unavailing  for  any  purpose.  Between  the 
two  creditors,  it  is  a  question  of  who  had  gained  the  legal  right 
to  have  the  crops  in  satisfaction  of  his  claim,  and  the  equitable 
right  of  the  mortgagee  to  them  as  against  his  debtor  was  de- 
feated by  the  seizure  at  the  instance  of  the  judgment  creditor. 
We  are  satisfied  as  to  the  correctness  of  the  conclusion  roached  by 
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the  General  Term  below  that  there  should  have  been  a  direction 
of  a  verdict  for  the  plaintiff  for  the  potatoes  and  beans  obtained 
from  the  planting  done  after  the  execution  an/d  d-elivery  of  the 
mortgage.  The  order  aippealed  from  should  be  affirmed,  and, 
under  the  stipulation,  judgment  absolute  should  be  ordered  for 
the  plaintiff,  with  costs  in  all  the  courts. 
All  concur,  except  E.vkl,  J.,  not  voting. 

Ordered  accordingly. 


THE   PRICE — MAY   BE   EXPRESS   OR   IMPLIED, — WHAT   CONSTITUTES   A 

FIXED  PRICE.* 

McCONNELL  v.  HUGHES  ET  AL. 
29  Wis.  537.     1872. 

The  plaintiff  alleged,  in  his  complaint,  that  on  February  7, 
1870,  he  bargained  and  sold  to  the  defendants  855  53-60  bushels 
of  wheat  at  the  agreed  price  of  ten  cents  per  bushel  less  than 
the  Milwaukee  price  on  any  day  thereafter  which  the  plaintiff 
should  name;  that  defendants  paid  to  plaintiff  $75  on  account 
of  the  wheat,  that  he  delivered  the  wheat  to  the  defendants, 
who  received  it  at  their  mill,  soon  after  February  7;  that  he 
afterwards  named  March  24  to  the  defendants  as  the  day  fixing 
the  price,  and  demanded  payment  of  the  balance ;  that  the  price 
eo  fixed  was  73  cents  per  bushel;  and  that  defendants  refused 
to  pay  the  balance.  Defendamts  contended  that  the  contract 
\vas  one  for  the  purchase  of  the  wheat,  whenever  the  plaintiff 
should  elect  to  sell  at  ten  cents  less  than  the  Milwaukee  price 
on  the  day  of  sale,  and  that  on  May  11,  and  before  plaintiff 
named  the  day  fixing  the  price,  defendants'  mill  and  plaintiff's 
wheat  wTre  destroyed  by  fire  without  their  fault. 

Judgment  for  the  plaintiff,  from  which  defendants  appealed. 

Lyon,  J.  .  .  .  We  think  that  the  complaint  does  state  a  valid 
cause  of  action.  It  avers  that  an  executory  contract  for  the  sale 
and  purchase  of  wheat  was  made  by  the  parties,  and  that,  in 
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pursuance  thereof,  the  plaintiff  delivered  to  the  defendants  and 
the  defendants  accepted  and  received  the  wheat.  It  must  be 
true  that  by  such  delivery  and  acceptance  the  title  to  the  wheat 
became  vested  in  the  defendants,  and  the  right  to  have  the  price 
therefor,  when  the  same  should  be  determined  as  provided  in  the 
contract,  in  like  manner  became  vested  in  the  plaintiff. 

But  it  is  urged  on  behalf  of  the  defendants  that  the  transac- 
tion was  invalid  as  a  sale,  because  the  contract  did  not  limit  the 
plaintiff  to  the  selection  of  any  particular  day,  or  of  a  day 
within  a  specified  time,  on  which  the  market  price  of  wheat  in 
Milwaukee  should  control  the  price  of  the  wheat  in  question, 
but  left  him  the  option  to  select  any  day  in  the  future  for  the 
purpose  of  fixing  the  price. 

The  contract  furnishes  a  criterion  for  ascertaining  the  price 
of  the  wheat,  leaving  nothing  in  relation  thereto  for  further 
negotiation  between  the  parties.  This  is  all  that  the  law  re- 
quires. (Story  on  Sales,  §  220.)  No  ease  has  been  cited,  and 
we  are  unable  to  find  one,  which  holds  that  it  is  essential  to 
the  validity  of  a  sale  in  such  cases  that  the  criterion  agreed 
upon  should,  by  the  terms  of  the  contract  of  sale,  be  applied, 
and  the  price  thereby  determined,  on  any  specified  day  or  within 
a  specified  time.  Judge  Story,  in  the  section  of  his  treatise 
above  cited,  evidently  does  not  intend  to  lay  down  any  such  rule. 
It  may  be  that,  if  the  plaintiff  had  delayed  unreasonably  to 
make  such  selection  after  being  requested  to  make  the  same, 
he  might  be  compelled  to  do  so.    But  we  do  not  decide  this  point. 

It  is  further  argued  that,  after  a  valid  sale  and  before  pay- 
ment of  the  price,  there  m'ust  be  a  debt  owing  by  the  vendee  to 
the  vendor,  while  in  this  case,  until  the  price  of  the  wheat  was 
ascertained,  there  was  no  indebtedness.  The  latter  part  of  this 
proposition  is  erroneous.  As  soon  as  the  wheat  was  delivered, 
the  defendants  owed  the  plaintiff  therefor.  There  was  there- 
fore a  debt,  but  the  amount  thereof  was  not  ascertained.  It  re- 
mained unliquidated  until  the  price  of  the  wheat  was  deter- 
mined.    .     .     .  Judgment  affirmed. 


CHAPTER  IV. 

EFFECT  OF  THE  STATUTE  OF  FRAUDS  ON  SALES. 

THE   17th   section   OF   THE  STATUTE. — WHAT  CONTRACTS  ARE  EM- 
BRACED THEREUNDER?* 

HARMAN  V.  REEVE. 
25  L.  J.  C.  P.  357.     1856. 

The  declaration  stated  that  on  June  28,  1855,  im  consideration 
that  the  plaintiff  bargained  with  the  defendant  to  sell,  and  then 
sold  to  him,  a  certain  mare  and  foal,  and  that  the  plaintiff 
would  at  his  own  expense  keep  and  feed  the  said  mare  and  foal 
for  a  certain  time,  to-wit,  until  Michaelmas  then  next  ensuing, 
and  that  the  plaintiff  would  at  his  own  expense  maintain,  feed, 
and  keep  a  certain  other  mare  and  foal  belonging  to  the  defend- 
ant for  and  during  the  period  of  six  weeks ;  the  defendant  agreed 
to  purchase  from  the  plaintiff  the  mare  and  foal  first  mentioned, 
and  to  fetch  the  same  away  from  the  plaintiff's  at  Michaelm'as 
aforesaid,  and  pay  to  the  plaintiff  the  sum  of  £30.  Averment 
of  performance  by  the  plaintiff  and  that  all  things  had  hap- 
pened to  entitle  the  plaintiff  to  have  the  contract  performed  on 
the  defendant's  part.  Breach,  that  the  defendant  did  not  nor 
would  fetch  away  the  mare  and  foal  so  agreed  to  be  purchased 
and  fetched  away,  or  either  of  them,  or  pay  to  the  plaintiff  the 
said'  sum  of  £30.    Special  damage. 

Plea  denying  the  contract. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  last  spring 
assizes  for  Norfolk,  when,  the  plaintiff  having  proved  his  case 
as  stated  in  the  declaration,  it  was  objected  on  behalf  of  the 
defendant  that  the  contract  was  not  in  writing,  as  required  by 
the  17th  section  of  the  statute  of  frauds;  whereupon  his  lord- 
ship nonsuited  the  plaintiff,  and  reserved  leave  to  him  to  move 
to  enter  a  verdict  for  £30. 


*See  Sec.  1066,  et  seq.,  Vol.  8,  Cyclopedia  of  Law.  See  also  Lee 
Griffin,  ante.  Chapter  I. 
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Jervis  C.  J.  I  am  of  opinion  that  this  rule  should  be  dis- 
charged. It  is  now  well  settled  that  the  7th  section  of  Lord 
Tent'erden's  Act,  9  Geo.  IV.  c.  14,  and  the  17th  section  of  the 
statute  of  frauds,  are  to  be  read  together,  and  the  enactments 
of  the  latter  statute  are  extended  to  all  contracts  for  the  sale  of 
goods  of  the  value  of  £10  and  upwards.  The  effect  of  that  is  to 
substitute  the  word  "value"  for  the  word  "price"  in  the  17th 
section  of  the  statute  of  frauds,  so  as  to  adopt  one  uniform  rule 
in  all  cases;  and  the  17th  section  must  now  be  read,  "no  con- 
tract for  the  sale  of  any  goods,  &c.,  of  the  value  of  £10  or  up- 
wards, shall  be  allowed  to  be  good,  except  the  buyer  shall  accept 
part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain  or  in  part  payment,  or 
that  some  note  or  memorandum  in  writing  of  the  said  bargain 
be  made,"  &c.  Now,  the  present  is  the  case  of  a  contract  for 
the  sale  of  goods  above  the  value  of  £10,  for  there  is  no  doubt 
that  the  plaintiff's  mare  and  foal  were  worth  more  than  £10; 
and  although  that  may  not  very  distinctly  appear  upon  the 
face  of  the  contract,  still  it  might  and  would  have  been  shown 
by  parol  evidence.  Then  it  is  a  contract  for  the  sale  of  the 
plaintiff's  mare  and  foal  above  the  value  of  £10;  and  it  is  not 
the  less  so  because  something  else  is  included  in  it ;  and  there  is 
no  note  or  memorandum  in  writing.  Prima  facie,  therefore,  the 
case  is  within  the  statute,  the  principal  subject  matter  of  the 
contract  being  the  sale  of  the  plaintiff's  mare  and  foal  to  the 
defendant,  the  rest  being  merely  ancillary  to  it ;  but  even  if  this 
be  not  so,  it  is  still  a  contract  for  the  sale  of  goods  above  the 
value  of  £10,  and  as  such  I  think  cannot  be  enforced.  But  then 
it  is  argued  that  there  has  been  an'  acceptance,  which  takes  the 
case  out  of  the  statute.  I  think  not,  for  there  has  been  no  ac- 
ceptance of  the  "goods  so  sold," — that  is,  of  the  plaintiff's  mare 
and  foal, — but  the  defendant  has  had  the  enjoyment  of  some- 
thing else  engrafted  upon  the  contract,  and  that  does  not  satisfy 
the  statute.  And  there  is  no  hardship  in  our  so  deciding,  for 
the  plaintiff  is  still  at  liberty  to  recover  for  the  price  of  the 
agistment  of  the  defendant's  mare  and  foal.  The  answer  given 
to  this  suggestion  by  Mr.  Couch  is,  that  the  plaintiff  would  not 
have  contracted  for  the  agistment  of  the  defendant's  mare  and 
foal  unless  the  whole  contract  had  been  entered  into,  and  that  it 
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is  unfair  that  he  should  recover  for  part  only.  But  that  is  a 
sort  of  thing  that  occurs  daily.  I  agree  to  let  a  house  to  a  man 
for  a  term  of  years,  and  he  enters  under  a  promise  of  a  lease 
and  occupies  for  a  year,  when  I  sue  him  for  use  and  occupation. 
It  would  be  no  answer  for  him  to  say,  "I  should  not  have  en- 
tered at  all,  unless  you  had  agreed  to  gi-ant  me  a  lease."  If 
entitled  to  a  lease,  it  is  his  own  fault  if  he  does  not  get  it;  and 
it  is  no  reason  because  by  his  own  fault  he  has  failed  to  get  all 
he  was  entitled  to,  that  he  should  not  pay  for  what  he  has  had. 
In  this  case  the  plaintiff  may  recover  for  the  agistment  of  the 
defendant's  mare  and  foal  when  he  properly  sues  for  it;  but  he 
cannot  recover  the  price  of  his  own  mare  and  foal.  "It  by  no 
means  follows,"  as  said  by  Bayley,  B.,  "because  you  cannot 
sustain  a  contract  in  the  whole,  you  cannot  sustain  it  in  part, 
provided  your  declaration  be  so  framed  as  to  meet  the  proof  of 
that  part  of  the  contract  which  is  good."      Rule  discharged. 


EDGERTON  v.  HODGE. 

41  Vt.  676.     1869. 

Assumpsit  for  breach  of  contract  by  defendant  to  sell  and 
deliver  all  the  new  milk  cheese  he  then  had  on  hand,  about  975 
pounds,  and  what  he  should  make  during  the  season  of  1864,  at 
151/^  cents  a  pound.  To  a  judigment  for  $306.62  and  costs  in 
favor  of  the  plaintiff  the  defendant  excepted. 

Wilson,  J.  The  parol  agreement  entered  into  by  the  parties, 
June  30th,  being  for  the  sale  of  goods,  wares,  and  merchandise 
for  the  price  of  forty  dollars  and  more,  is  within  the  statute  of 
frauds,  and  inoperative,  unless  taken  out  of  the  statute  by  the 
subsequent  acts  of  the  parties.  It  is  claimed  by  the  plainiiff 
that  the  defendant's  letter  under  date  of  July  1st,  and  the  de- 
positing of  the  plaintiff's  letter  with  the  fifty  dollars  in  the  post 
office  on  the  2d  of  that  month,  constitute  a  payment  of  part  of 
the  purchase  money  within  the  meaning  of  the  statute.  It  will 
be  observed  that,  when  those  letters  were  written,  no  binding 
agreement  had  been  concluded.  The  defendant,  in  his  letter  of 
July  1st,  says:     "According  to  our  talk  yesterday,  you  bought 
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my  cheese  for  the  season.  I  shall  stand  to  it,  but  shall  want 
fifty  dollars  to  bind  it."  By  that  letter  the  plaintiff  was  notified 
that  he  could  make  the  bargain  binding  upon  himself  as  well 
as  the  defendant,  by  paying  to  the  defendant  the  sum  demanded 
for  that  purpose.  The  plaintiff  on  the  2d  day  of  July  enclosed 
fifty  dollars  in  a  letter,  directed  to  the  defendant  and  deposited 
it  in  the  post  office,  which  letter  was  delivered  to  the  defendant 
on  the  8th  of  that  month.  He  did  not  accept  the  money,  but 
returned  it  to  the  plaintiff.  It  is  clear  that  the  act  of  depositing 
the  letter  and  the  money  in  the  post  office  w^  not  a  payment  to 
the  defendant.  His  letter  did  not  direct  the  money  to  be  sent 
by  mail;  it  contains  nothing  that  would  indicate  that  the  defend- 
ant expected  the  plaintiff  would  reply  by  letter,  or  accept  the 
proposition  by  depositing  the  money  in  the  post  office ;  and  the 
fact  that  the  defendant  by  letter  offered  to  allow  the  plaintiff  to 
perfect  the  agreement  by  paying  part  of  the  purchase  money 
did  not  authorize  or  invite  the  plaintiff  to  send  the  money  by 
mail,  or  make  the  mail  the  defendant's  carrier  of  the  money. 
The  language  of  the  defendant's  letter  is:  "I  shall  want  you 
to  pay  me  fifty  dollars  to  bind  it,"  that  is,  to  make  it  a  valid 
contract. 

The  money,  when  deposited  in  the  post  office,  belonged  to  the 
plaintiff ;  it  belonged  to  the  plaintiff  while  being  carried  by  mail 
to  the  defendant,  and  it  would  continue  the  property  of  the 
plaintiff  unless  accepted  by  the  defendant.  The  plaintiff  took 
the  risk,  not  only  of  the  safe  conveyance  of  the  money  to  the 
defendant,  but  also  as  to  the  willingness  of  the  defendant  to 
accept  it.  The  defendant's  letter,  not  constituting  such  a  note 
or  memorandum  of  the  agreement  as  the  statute  required,  left 
it  optional  with  the  defendant  to  accept  or  refuse  part  payment 
when  offered  to  him,  the  same  as  if  the  defendant  had  sent  to 
the  plaintiff'  a  verbal  communication  of  the  same  import  as  the 
dt^fendant's  letter.  A  point  is  made  by  counsel  as  to  whether 
the  money  was  conveyed  and  delivered  or  offered  to  the  defend- 
ant, within  a  reasonable  time  after  his  letter  was  received  by 
the  plaintiff,  but  it  seems  to  us  that  the  time  the  money  was 
offered  is  not  material.  We  think,  even  if  the  plaintiff  had  gone 
immediately  after  receiving  the  defendant's  letter,  and  offered 
and  tendered  to  him  the  fifty  dollars,  the  defendant  would  have 
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been  under  no  legal  obligation  to  accept  it.  The  mere  offer  of 
the  defendant  to  receive  the  money  would  not  estop  him  from 
refusing  to  accept  it;  but  in  order  to  take  the  case  out  of  the 
operation  of  the  statute,  it  required  the  agreement  or  consent 
of  both  parties,  as  to  payment  by  the  plaintiff  and  acceptance  of 
it  by  the  defendant.  Upon  the  facts  of  this  case,  we  think  the 
rights  of  the  parties  rest  upon  and  are  to  be  determined  by  the 
verbal  agreement  entered  into  by  them  on  the  30th  of  June,  and 
that  their  subsequent  attempts  to  make  that  agreement  a  valid 
contract  cannot  aid  the  plaintiff.  The  statute  provides  that  "no 
contract  for  the  sale  of  any  goods,  wares,  or  merchandise  for  the 
price  of  forty  dollars  or  more  shall  be  valid,  unless  the  pur- 
chaser shall  accept  and  receive  part  of  the  goods  so  sold,  or  shall 
give  something  in  earnest  to  bind  the  bargain,  or  in  part  pay- 
ment, or  unless  some  note  or  memorandum  of  the  bargain  be 
made  in  writing,  and  signed  by  the  party  to  be  charged  thereby, 
or  by  some  person  thereunto  by  him  lawfully  authorized." 

The  very  language  of  the  statute  above  quoted  implies  that, 
in  whichever  way  the  parties  verbally  agree  or  propose  that 
contract  for  the  sale  of  goods,  wares',  or  merchandise  for  the 
price  of  forty  dollars  or  more,  shall  be  m'ade  exempt  from  the 
statute  of  frauds,  whether  it  be  by  the  purchaser  accepting  and 
receiving  part  of  the  goods  so  sold  by  giving  something  in  earnest 
to  bind  the  bargain,  or  in  part  payment,  or  by  making  a  note  or 
memorandum  of  the  bargain,  it  must  be  done,  if  done  at  all,  by 
the  consent  of  both  parties.  It  is  obvious  that  it  would  require 
the  consent  of  the  purchaser  to  accept  and  receive  part  of  the 
goods,  and  he  could  not  receive  them  unless  by  consent  of  the 
seller;  the  purchaser  could  not  give  something  in  earnest  to 
bind  the  bargain,  or  in  part  pajnnent,  unless  the  seller  accept 
and  receive  it;  nor  could  a  note  or  memorandum  of  the  bargain 
be  made  and  signed  unless  by  the  consent  of  the  party  to  be 
charged  thereby.  A  valid  contract  is  an  agreement  or  covenant 
between  two  or  more  persons,  in  which  each  party  binds  himself 
to  do  or  forbear  some  act ;  and  each  acquires  a  right  to  what  the 
other  promises;  but  if  the  parties  in  making  a  contract  like 
the  present  one,  omit  to  do  what  the  statute  requires  to  be  done 
to  make  a  valid  contract,  it  would  require  the  consent  of  both 
parties  to  supply  the  thing  omitted.     Suppose  it  had  been  one 
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stipulation  of  the  verbal  agreement  on  the  30th  of  June  that 
the  plaintiff  should  give  and  the  defendant  receive  something 
in  earnest  to  bind  the  bargain,  and  in  pursuance  of  such  stipula- 
tion the  plaintiff  had  then  offered  to  give  or  pay  the  amount 
so  stipulated,  and  the  defendant  had  refused  to  receive  it,  say- 
ing that  he  preferred  not  to  receive  any  money  until  he  had 
delivered  the  whole  or  part  of  the  property,  or  had  refused  to 
accept  the  money  so  offered,  or  do  any  other  act  to  bind  the 
bargain,  without  giving  any  reason  for  such  refusal,  it  would 
be  evident  that  he  did  not  intend  to  make  a  binding  contract. 
But  the  fact  that  he  had  made  such  verbal  agreement  to  receive 
something  or  to  do  some  other  act  to  bind  the  bargain,  and  that 
the  plaintiff  was  ready  and  offered  to  comply  on  his  part,  would 
not  take  the  agreement  out  of  the  statute.  A  verbal  stipulation 
to  give  and  to  receive  something  in  earnest  to  bind  the  bargain 
or  in  part  pajonent,  or  a  verbal  promise  to  make  a  note  or  mem- 
orandum in  writing  necessary  to  exempt  the  agreement  from  the 
operation  of  the  sta,tute,  is  as  much  within  the  statute  of  frauds 
as  is  the  agreement  or  contract  taken  as  a  whole ;  and  a  note  or 
memorandum  in  relation  to  giving  something  in  earnest  to  bind 
the  bargain,  or  in  part  paj"ment,  which  is  insufficient  of  itself 
to  take  the  contract  out  of  the  statute,  is  also  insufficient  to  make 
the  contract  binding  upon  either  party. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
for  the  defendant  for  his  costs. 


STUART  V.  PENNIS. 

91  Va.  688.     1895. 

Rbely,  J.  This  was  a  suit  in  equity  to  compel  the  specific 
performance  of  a  contract  in  writing  for  the  sale  of  growing 
timber  trees.  Upon  a  demurrer  to  the  bill,  it  was  dismissed  by 
the  court. 

There  was,  and  could  be,  no  objection  urged  against  the  relief 
sought,  growing  out  of  any  indefiniteness  as  to  the  terms  of  the 
contract,  or  as  to  its  subject  matter.  The  defense  of  the  appellee 
was  that  the  subject  of  the  contract  was  personal  property,  and 
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not  an  interest  in  real  estate ;  and  being  personal  property,  and 
there  also  being  an  adequate  remedy  at  law  for  the  breach  of 
the  contract,  a  court  of  equity  would  not  specifically  enforce  it. 

On  the  other  hand,  counsel  for  the  appellant  claimed  that 
standing  trees  so  pertain  to  the  soil  that  a  contract  for  their 
sale  is,  in  law,  a  sale  of  an  interest  in  land,  and  that  under  the 
general  mle  that  a  court  of  equity  will  always  enforce,  in  a 
proper  case,  the  specifie  performance  of  a  contract  for  the  sale 
of  land  (2  Minor,  Inst.  867;  Pom.  Spec.  Perf.  §  10),  such  relief 
should  have  been  granted  in  this  case. 

We  have  been  cited  by  counsel  to  no  decision  of  this  court  on 
this  subject,  and  are  ourselves  aware  of  none.  Our  attention 
was  called  to  the  case  of  McCoy  v.  Herbert,  9  Leigh,  548,  but 
an  examination  of  it  shows  that  the  question  in  controversy  here 
was  not  there  raised  or  decided.  The  sole  question  there  was  as 
to  the  validity  of  an  assignment  of  a  contract  of  sale  of  certain 
trees  standing  in  the  wroodis,  which  had  been  bought  for  ship 
timber,  and  not  whether  the  subject  of  the  contract  was  an  in- 
terest in  land  or  chattels.  There  is  scarcely  any  other  subject 
upon  which  there  is  so  great  diversity  of  judicial  decision. 
Whenever  required  to  pronounce  upon  a  contract  for  their  sale, 
courts  have  seemed  uncertain  as  to  whether  standing  or  growing 
trees  should  be  classed  as  real  or  personal  property.  Not  only 
have  the  courts  of  different  jurisdictions  decided  differently, 
but  the  decisions  of  the  same  court  within  the  same  jurisdiction 
have  not  always  been  uniform.  Particularly  has  this  been  the 
case  with  the  courts  of  England,  and  their  latest  declaration  on 
this  question  (Marshall  v.  Green,  1  C.  P.  Div.  35)  has  not  es- 
caped criticism  from  very  high  authority.  Hirth  v.  Graham. 
50  Ohio  St.  57  (40  Am.  St.  R.  641),  Benj.  Sales  (ed.  1892), 
§  126,  and  an  article  by  Prof.  Washburn  (the  learned  author  of 
the  work  on  Real  Property)  published  in  the  Albany  Law  Jour- 
nal, and  to  be  found  in  the  note  to  the  case  of  Purner  v.  Piercy, 
17  Am.  Rep.  595.  The  decisions  of  the  highest  courts  in  the 
several  States  of  the  Union  have  also  been  greatly  at  variance 
with  respect  to  this  subject.  It  will  be  found,  however,  upon  an 
examination  of  them,  that  the  weight  of  authority  preponder- 
ates in  favor  of  the  view  that  a  contract  for  the  sale  of  growing 
trees  is  a  contract  for  the  sale  of  an  interest  in  land,  and  is  to  be 
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SO  treated.  Hirtli  v.  Graham,  supra;  Owens  v.  Lewis,  46  Ind. 
48S  (15  Am.  R.  295) ;  Green  v.  Armstrong,  1  Denio,  550;  Slo- 
cum  V.  Seymour,  36  N.  J.  Law,  138  (13  Am.  Rep.  432)  ;  Kings- 
ley  V.  Hoi:brook,  45  N.  H.  313  (86  Am.  Dec.  173)  ;  Buck  v.  Pick- 
well,  27  Vt.  157;  Harrell  v.  Miller,  35  Miss.  700;  Bish.  Cent. 
§  1294;  and  Washb.  Real  Prop.  366,  367. 

Land  includes  everything  belonging  or  attached  to  it,  above 
and  below  the  surface.  It  includes  the  minerals  buried  in  its 
depths,  or  which  crop  out  of  its  surface.  It  equally  includes  the 
woods  and  trees  growing  upon  it.  Rooted  and  stand- 
ing in  the  soil,  and  drawing-  their  support  from  it, 
they  are  regarded  as  an  integral  part  of  the  land,  just  as  the 
coal,  the  iron,  the  g-j-psum,  and  the  building  stone  which  enter 
so  largely  into  the  business  of  commerce.  Attached  to  the  soil, 
they  pass  with  the  land,  as  a  part  of  it.  A  conveyance  of  the 
land  carries  with  it  to  the  grantee  the  right  to  the  forests  and 
trees  growing  upon  it.  In  the  dealings  of  men,  growing  timber 
is  ever  regarded  as  a  part  of  the  realty.  Upon  the  death  of  the 
ancestor,  they  pass  with  it  to  his  devisee,  or  descend  with  it  to 
his  heir,  and  not  to  his  executor  or  administrator.  They  are 
not  treated  as  personalty.  They  are  not  subject  to  levy  and 
sale  under  execution.  And  so,  upon  principle,  sound  reason, 
and  authority,  we  ai-e  of  opinion  that  they  constitute  an  interest 
in  or  a  part  of  the  land,  and  must  be  so  treated  by  the  courts. 
"We  are  the  better  satisfied  with  the  conclusion  reached,  in  that 
it  has  the  merit  of  being  easily  understood  and  readily  applied, 
not  only  to  this  particular  industry,  but  to  the  many  other 
useful,  varied,  and  boundless  natural  products  of  a  similar 
kind,  of  the  section  of  the  State  whence  this  case  comes,  in 
whose  development  its  people  are  becoming  more  largely  engaged 
y^iar  by  year. 

For  the  foregoing  reasons,  we  are  of  opinion  that  the  court 
erred  in  sustaininjz'  the  demurrer  to  the  bill,  and  the  decree  com- 
plained of  must  be  reversed. 
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CONSTRUCTION   OF   THE   WORDS   "  PRICE   OR   VALUE   OF   TEN   POUNDS 

OR  UPWARDS."* 

ALLARD  V.  GREASERT. 
61  N.  Y.  1.     1874. 

Action  for  the  price  of  the  followin-g  bill  of  hats  and  caps,  as 
goods  sold  and  delivered : — 

Of  case  No.  361,  half  doz.  child's  Leghorn  sylvans, 

at  $11  per  doz $5.50 

Of  case  No.  312,  one  doz.  harvest  hats,  at 4.50 

Of  case  No.  371,  half  doz.  Panama  hats,  at 28.50  a  doz. 

Of  case  No.  372,  half  doz.  Panama  hats  at 36.00  " 

Of  ease  No.  326,  one  doz.  palm  leaf  hats,  at 2.50  " 

Of  case  No.  324,  one  doz.  palm  leaf  hats,  at 3.00  ' ' 

Of  case  No.  329,  one  doz.  white  Glenwood,  at 15.00  " 

Of  case  No.  159,  one  doz.  black  Alpine,  at 24.00  ' ' 

Of  case  No.  309,  one  doz.  Leg.  harvest,  at 3.25  " 

Defendants  moved  for  a  nonsnit  because  (1)  "that  the  agree- 
ment under  which  the  plaintiffs  seek  to  recover  is  within  the 
statute  of  frauds,  and  void;  (2)  that  the  order  for  the  goods 
constitutes  one  entire  contract,  and  the  plaintiffs  have  failed  to 
fulfil,  on  their  part,  to  deliver  the  harvest  hats  of  the  descrip- 
tion ordered ;  that,  by  reason  of  said  failure,  the  defendants  had 
a  right  to  refuse  to  receive  any  of  the  goods  sent."  The  court 
nonsuited  plaintiffs  on  the  last  ground. 

Earl,  C.  The  judge  at  the  circuit  regarded  this  as  an  entire 
contract  of  sale,  and  not  severable ;  and  if  he  was  right  in  this, 
he  properl}^  nonsuited  the  plaintiffs  upon  that  ground.  If  it 
was  an  entire  contract,  within  the  meaning  of  the  law,  the  plain- 
tiffs could  recover  only  by  showing  entire  performance,  by  a 
full  delivery  of  all  the  articles  purchased.  But  it  is  not  neces- 
sary, in  this  case,  to  determine  whether  this  was  an  entire  or  a 
severable  contract,  because  the  defendants  also  moved  for  a  non- 
suit upon  the  ground  that  the  contract  of  sale  was  void  under 
the  statute  of  frauds.  Although  the  judge  did  not  place  the 
nonsuit  upon  this  ground,  it  may  be  considered  here.     He  non- 


*See  Sec.  1072,  et  seq.  Vol.  8,  Cyclopedia  of  Law,  and  cases  there  cited. 
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suited  the  plaintiffs,  and  even  if  he  gaxe  a  wron^^  reason  for  it, 
and  placed  it  upon  the  wrong  ground,  the  nonsuit  may  be  up- 
held upon  any  ground  appearing  in  the  case.  Curtis  v.  Hub- 
bard, 1  HiU,  336 ;  Simar  v.  Canaday,  53  N.  Y.  298 ;  Deland  v. 
Richardson,  4  Den.  95. 

Even  if  this  were  a  severable  contract  so  far  as  relates  to  the 
performance  of  the  same,  within  the  meaning  of  the  statute  of 
frauds  it  is  an  entire  contract.  The  reasons  for  holding  it  to  be 
such  are  dearly  set  forth  in  Baldey  v.  Parker,  2  B.  &  C.  41,  and 
Story,  Sales,  §  241.  This,  within  the  meaning  of  the  statute  of 
frauds,  is  a  contract  for  the  sale  of  goods  for  the  price  of  $50 
or  more,  and  as  there  was  no  note  or  memorandum  or  payment, 
the  question  to  be  determined  is,  whether  the  goods  were  ac- 
cepted and  received  by  the  buyers  so  as  to  satisfy  the  statute. 
By  the  terms  of  the  contract,  the  goods  were  to  be  delivered  to 
the  Merchants'  Union  Express,  to  be  carried  to  the  defendants, 
and  they  were  so  delivered.  It  is  well  settled  that  when  there 
is  a  valid  contract  of  sale,  a  delivery  to  a  carrier,  according  to 
the  terms  of  the  contract,  vests  the  title  to  the  property  in  the 
buyer.  It  was  decided  in  Rodgers  v.  Phillips,  40  N.  Y.  519, 
that  a  delivery,  according  to  the  contract,  to  a  general  carrier, 
not  designated  or  selected  by  the  buyer,  does  not  constitute  such 
a  delivery  and  acceptance  as  to  answer  the  statute  of  frauds. 
But  it  has  been  hekl  that  when  the  goods  have  been  accepted  by 
the  buj'er,  so  as  to  answer  that  portion  of  the  statute  which  re- 
(inires  acceptance,  a  delivery  to  a  carrier  selected  by  the  buyer 
will  answer  that  portion  of  the  statute  which  requires  the  buyer 
to  receive.  Cross  v.  O'Donnell,  44  N.  Y.  661.  So  far  as  I  can 
discover,  it  has  never  yet  been  decided  in  any  case  that  is  en- 
titled to  respect  as  authority,  that  a  mere  carrier  designated  by 
the  buyer  can  both  accept  and  receive  the  goods  so  as  to  an- 
swer the  statute.  Benj.  Sales,  124.  The  cases  upon  this  sub- 
ject are  cited  and  commented  upon,  and  the  principles  applica- 
ble to  the  question  are  so  fully  set  forth  in  the  two  recent  cases 
alxive  referred  to  that  no  further  citation  of  authorities  or  ex- 
tended diiscusKions  at  this  time  is  important.  It  will  be  found 
by  an  examination  of  the  authorities,  that  in  most  of  the  cases 
v\-'h*»re  a  delivery  to  a  carrier  has  been  held  to  justify  the  statute 
of  frauds,  there  li;ul  ho<m  a  prior  acceptance  of  the  goods  by  the 
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buyer  or  his  agent.  A  buyer  may  accept  and  receive  through  an 
agent  expressly  or  impliedly  appointed  for  that  purpose.  There 
is  every  reason  for  holding  that  a  designated  carrier  may  receive 
for  the  buyer,  because  he  is  expressly  authorized  to  receive,  and 
the  act  of  receiving  is  a  mere  formal  act  requiring  the  exercise 
of  no  discretion.  But  there  is  no  reason  for  holding  that  the 
buyer  in  such  case  intended  to  clothe  the  carrier,  of  whose 
agents  he  may  know  nothing,  with  authority  to  accept  the  goods, 
so  as  to  conclude  him  as  to  their  quality,  and  bind  him  to  take 
them  as  a  compliance  with  a  contract  of  which  such  agents  can 
know  nothing.  This  case  furnishes  as  good  an  illustration  as 
any.  The  goods  were  boxed ;  the  carrier  could  know  nothing 
about  them ;  and  its  agents  had  no  right  to  unpack  and  handle 
them.  Its  sole  duty  and  authority  was  to  receive  and  transport 
them.  In  such  ^a  case,  it  would  be  quite  absurd  to  hold  that  the 
carrier  had  an  implied  authority  from  the  buyer  to  accept  the 
goods  for  him.  If  the  buyer  does  not  accept  in  person,  he  must 
do  it  through  an  authorized  agent.  Here  it  is  not  claimed  that 
there  was  express  authority  conferred  upon  the  carrier  to  accept, 
and  the  circumstances  are  not  such  that  such  authority  can  be 
implied. 

Upon  this  last  ground  therefore  the  nonsuit  was  proper,  and 
the  judgment  must  be  affirmed,  with,  costs. 

All  concur. 


SCOTT  V.  EASTERN  COUNTIES  RAILWAY  CO. 
12  M.  &  W.  33.   1843. 

At  the  trial  before  Lord  Abinger,  C.  B.,  it  appeared  that  in 
May,  1841,  ]\Ir.  Braithwaite,  the  defendants'  agent  went  to  the 
plaintiff 's  manufactory  to  order  the  lamps  mentioned  in  the  dec- 
laration, all  of  which  were  of  a  well-known  and  ordinary  des- 
cription, ^YiXh.  the  exception  of  the  triangular  lamp,  which  was 
very  peculiar.  The  moaler,  the  square,  and  the  new  side  lamps 
were  delivered  with  a  separate  invoice,  and  paid  for  in  IMay, 
1841 ;  but  the  triangulaa'  lamp  was  not  finished  until  the  month 
of  April,  1843,  when  the  defendants,  being  dissatisfied  with  it, 
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refused  to  receive  or  pay  for  it,  whereupon  the  present  action 
was  brought.  Under  these  circumstances,  it  was  objected  for 
the  defendants  that  the  contracts  for  these  articles  were  distinct, 
and  that  the  delivery  and  acceptance  of  the  common  lamps  did 
not  constitute  a  part  acceptance  within  the  statute  of  frauds,  so 
as  to  bind  the  defendants  to  receive  and  pay  for  the  triangular 
lamp  which  was  afterwards  manufactured.  The  learned  judge, 
reserving  leave  to  the  defendants  to  move  to  enter  a  nonsuit,  left 
the  case  to  the  jury,  who  found  for  the  plaintiffs  for  £248,  the 
amount  claimed  by  him. 

Erie  now  moved  accordingly  either  for  a  nonsuit  or  a  new 
trial. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  there  ought  to 
be  no  rule.  I  think  the  order  for  the  ready-made  lamps,  and 
that  given  for  the  triangular  one,  amounted  but  to  one  contract. 
Can  it  be  said  that,  if  a  man  goes  to  a  tailor's  shop  and  buys  a 
suit  of  clothes  which  are  ready-made,  and  at  the  same  time  or- 
ders another  suit  to  be  made  for  him,  and  the  former  are  sent 
home  to  and  accepted  by  him  he  is  not  bound  to  pay  for  the  latter  ? 
The  two  statutes  that  have  been  referred  to  must  be  construed 
as  incorporated  together;  and  then  it  is  plain  that,  when  an 
order  for  goods  made  and  for  others  to  be  made  forms  one  entire 
contract,  acceptance  of  the  fonner  goods  will  take  the  case  out 
of  the  statutes  as  regards  the  latter  also. 

Alderson,  B.  I  am  of  the  same  opinion.  The  transaction 
constituted  but  one  contract.  There  is  no  distinction  between 
this  case  and  that  of  a  party  who  goes  into  a  shop  and  buys 
fifty  different  articles  at  the  same  time.  It  is  clear  that  such  a 
person  does  not  make  fifty  different  contracts.  If  a  man  enters 
into  an  entire  agreement  for  goods  made  and  for  others  to  be 
made,  Ms  accepting  part  of  the  goods  made  is  evidence  of  his 
having  entered  into  the  agreement.  That  is  the  true  object  and 
meaning  of  the  statute.  The  articles  bargained  to  be  made  are 
treated  for  (this  purpose  as  goods  actually  made,  although  they 
are  not  in  existence  at  the  time  of  the  agreement 
GuRNEY,  B.,  andi  Rolfe,  B.,  concurred. 

Rule  refused. 
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EXCEPTIONS  UNDER  THE  STATUTE  OF  FRAUDS. — 1.  ACCEPTANCE 
AND  RECEIPT  OF  PART  OF  GOODS.* 

]!*IARVIN  V.  WALLIS. 
6  E.  &  B.  726.     1856. 

On  the  trial  before  Lord  Campbell,  C.  J.,  it  appeared'  that 
the  action  was  brought  to  recover  the  price  of  a  horse.  It  was 
ag'reed  that  there  had  been  a  complete  verbal  bargain  for  the 
sale  of  the  horse  by  the  plaintiff  to  the  defendant  for  a  price 
above  £10,  and  that  about  a  fortnight  afterwards  the  plaintiff 
sent  the  horse  to  the  defendant,  who  refused  to  take  or  pay  for 
him;  alleging  that  the  horse  had  been  ill-used  in  the  inter\'al. 
The  plaintiff's  evidence  was  that  the  bargain  was  complete  for 
immediate  deliven,- ;  that  after  it  was  complete  the  plaintiff 
asked  the  defendant  to  lend  him  the  hoi'^e  for  a  few  weeks  till 
he  got  another,  to  which  the  defendant  agreed  if  the  plaintiff 
would  take  care  of  it :  and  that  in  consequence  the  plaintiff  kept 
the  horse  from  time  to  time,  not  as  vendor,  but  as  borrower  of 
the  horse.  There  was  no  part  pa}*ment,  nor  any  memorandum 
in  writing.  It  was  objeeted  that  there  was  no  evidence  to  go  to 
the  jury  of  any  acceptance  and  actual  receipt  of  the  horse.  The 
Lord  Chief  Justice  refused  to  stop  the  case.  The  defendant 
then  gave  evidence,  according  to  which  the  original  verbal  bar- 
gain was  that  the  horse  should  not  be  delivered  for  a  month; 
and  the  plaintiff'  retained  possession,  not  as  a  borrower,  but  in 
virtue  of  the  original  bargain.  The  Lord  Chief  Justice  left 
the  question  to  the  jurj',  whether  the  verbal  contract  for  the  sale 
of  the  horse  was  complete  before  there  was  any  agreement  about 
the  horse  being  retained  by  the  plaintiff,  and  the  horse  was  lent 
to  the  plaintiff  h\  the  defendant  as  his  owner;  or  whether  the 
retainer  of  the  hoi*se  was  part  of  the  bargain.  The  jury  found 
that  the  contract  was  complete  before  the  permission  to  keep  the 
horse  was  given  to  the  plaintiff,  and  that  the  horse  was  lent  by 
the  defendant  as  his  owner. 

The  Lord  Chief  Justice  then  directed  a  verdict  for  the  plain- 
tiff, with  leave  to  move  for  a  rule  to  show  cause. 


■See  Sees.  1073-1074,  et  seq.  Vol.  8,  Cyclopedia  of  Law. 
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Coleridge,  J.  I  am  of  opinion  that  we  ought  to  discharge 
this  rule.  The  question  is,  whether  on  the  facts  found  by  the 
jury  the  statute  of  frauds  is  satisfied,  and  whether  there  is  any 
evidence  for  that  finding.  The  statute  of  frauds  requires  an 
actual  receipt,  which  implies  delivery,  and  acceptance.  It  is  ad- 
mitted that  if  there  be  an  actual  visible  possession  in  the  vendee 
for  a  single  moment,  that  is  enough:  the  question  cannot  turn 
on  time.  It  must  also  be  admitted  that  it  is  enough  if  a  third 
party  has  such  possession  for  the  vendee.  It  is  said  that  nothing 
short  of  that  will  do;  and  &s  I  understand  Mr.  Field,  he  con- 
tends that  there  must  be  some  positive  act,  amd  that  without 
that  words  alone  will  not  satisfy  the  statute.  Here  it  is  found 
that  the  bargain  was  complete,  and  that  after  that  the  vendor 
asked  the  vend'ee  to  lend  him  the  horse  for  a  specific  purpose,  to 
which  the  vendee  assented.  The  vendor  retains  the  apparent 
possession,  but  holds  for  the  vendee,  unless  there  be  a  distinc- 
tion between  this  state  of  things  and  what  is  admitted  to  be  suffi- 
cient to  satisfy  the  statute  of  frauds.  Try  then  how  that  is. 
Must  there  be  an  actual  transfer  ?  The  case  of  Elmore  v.  Stone, 
1  Taunt.  458,  furnishes  an  answer  to  that  question ;  for  there, 
there  was  a  removal  of  the  horse  from  one  stable  of  the  vendor 
to  another  stable  of  the  vendor ;  in  the  first  of  these  the  vendor 
kept  his  own  horses,  in  the  other  the  horses  belonging  to  other 
people:  so  that  the  horse  still  continued  in  his  apparent  pos- 
session, but  the  character  of  the  possession  was  altered.  So 
here  there  is  the  same  apparent  possession  throughout,  but  the 
evidence  shows  that  its  character  was  changed.  Much  has  been 
said  as  to  whether  the  lien  here  was  retained  or  not ;  but  it  seems 
to  me  that  this  is  not  material  to  the  argument,  and  that  the  legal 
result  arises  from  the  preceding  part  of  the  transaction.  Had 
the  plaintiff  retained  the  horse  in  the  character  of  an  unpaid 
vendor,  there  would  not  have  been  a  delivery;  but  the  verdict 
negatives  that  supposition. 

Erle,  J.  I  also  am  of  opinion  that  the  rule  should  be  dis- 
charged. The  question  is,  whether  the  buyer  has  laocepted  the 
horse,  and  actually  received  it.  All  that  passed  has  been  merely 
by  word  of  mouth :  there  has  been  nothing  which,  according  to 
the  language  of  many  eases,  amounts  to  manual  delivery.  The 
s-tatut^  for  many  yearS'  was  very  much  praised.     I  believe  that 
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the  party  who  inserted)  the  words  had  no  idea  what  he  meant  by 
"acceptance:"  that  opinion  I  found  on  the  everlasting  discus- 
sion which  has  gone  on,  as  if  possession  according  to  law  could 
mean  only  manual  prehension.  It  may  mean  that  or  it  may 
mean  a  handing  over  to  a  servant;  but  the  question  is,  whether 
there  has  been  an  exercise  of  the  right  inconsistent  with  any 
supposition  but  that  of  ownership;  whether  there  is  an  actual 
sale,  and  an  act  which  is  inconsistent  with  anything  but  owner- 
ship. When  you  apply  that  here,  you  have  the  finding  of  the 
jury  that  there  was  an  actual  sale,  and  that  the  purchaser  as- 
sumed to  be  in  actual  possession.  He  permitted  the  other  party 
to  retain  the  horse.  All  indeed  passed  by  word  of  mouth;  but 
to  my  mind  it  is  a  most  dtecisive  case  of  possession,  and  one  in 
which  the  vendor  had  lost  his  claim  to  lien. 

Rule  discharged. 


CHAPLIN  V.  ROGERS. 

1  East,  192.     1800. 

In.  an  action  for  goods  sold  and  delivered  the  case  proved  was 
that,  the  parties  being  together  in  the  plaintiff's  farm-yard,  the 
defendant,  after  some  objections  and  doubts  upon  the  quality  of 
a  stack  of  hay  (particularly  the  inside  part)  then  standing  in 
the  yard,  agreed  to  take  it  at  2s.  Qd.  per  hundred  weight.  Soon 
after  he  sent  a  fanner  to  look  at  it,  whose  opinion  was  unfavor- 
able. But  about  two  months  afterwards  another  farmer  of  the 
name  of  Loft  agreed  with  the  defendant  for  the  purchase  of 
some  of  this  hay  still  standing  untouched  in  the  plaintiff's 
yard,  and  the  defendant  told  Loft  to  go  there  and  ask  what 
condition  it  was  in,  sajnng  he  had  only  agreed  for  it  if  it  were 
good.  The  plaintiff  having  informed  Loft  it  was  in  a  good 
state,  he  agreed  to  give  the  defendant  35.  9d.  per  hundred 
weight  for  it,  the  defendant  having  told  him  that  he  had  agreed 
to  give  the  plaintiff  3s.  &d.  for  it.  Loft  thereupon  brought 
away  thirty-six  hundred  weight ;  but  this'  latter  fact  was  with- 
out the  knowledge  and  against  the  direction  of  the  defendant. 
There  was  a  contrariety  of  evidence  as  to  the  quality  of  the  hay 
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when  the  stack  was  afterwards  cut.  At  the  trial  before  Hot- 
ham,  B.,  on  the  last  Norfolk  circuit,  Sellon,  Serjt.,  for  the  de- 
fendant, objected  that  the  contract  of  sale  was  fraudulent  and 
void  by  the  statute  of  frauds,  being  for  the  sale  of  a  commodity 
no  part  of  which  was  delivered,  and  of  which  there  was  no  ac- 
ceptance by  the  defendant.  But  the  learned  judge  left  it  to  the 
jury  to  decide  whether  the  sale  had  been  fraudulent,  and 
whether  under  the  circumstances  there  had  been  an  acceptance 
by  the  defendant;  and  they  found  for  the  plaintiff  on  both 
points,  and  gave  him  £50  damages,  being  the  value  of  the  hay  at 
the  price  agreed  for.  In  the  last  term  a  rule  was  obtained  call- 
ing on  the  plaintiff  to  show  cause  why  the  verdict  should  not  be 
set  aside  and  a  new  trial  had,  on  the  grounds  that  the  learned 
judge  had  left  that  as  a  question  of  fact  to  the  jury  which  he 
himself  ought  to  have  decided  as  an  objection  in  point  of  law 
arising  on  the  statute  of  frauds ;  and  because  the  evidence  did 
not  warrant  the  verdict. 

Lord  Kenyon,  C.  J.  It  is  of  great  consequence  to  preserve 
unimpaired  the  several  provisions  of  the  statute  of  frauds, 
which  is  one  of  the  wisest  laws  in  our  statute  book.  My  opinion 
will  not  infringe  upon  it ;  for  here  the  report  states  that  the 
question  was  specifically  left  to  the  jury  whether  or  not  there 
was  an  acceptance  of  the  hay  by  the  defendant,  and  they  have 
found  that  there  was,  which  puts  an  end  to  any  question  of  law. 
I  do  not  mean  to  disturb  the  settled  construction  of  the  statute, 
that  in  order  to  take  a  contract  for  the  sale  of  goods  of  this 
value  out  of  it  there  must  be  either  a  part  delivery  of  the  thing, 
or  a  part  payment  of  the  consideration,  or  the  agreement  must 
be  reduced'  to  writing  in  the  manner  therein  specified.  But  I 
am  not  satisfied  in  this  case  that  the  jury  have  not  done  rightly 
in  finding  the  fact  of  a  delivery.  Where  goods'  are  ponderous, 
and  incapable  as  here  of  being  handed  from  one  to  another, 
there  need  not  be  an  actual  delivery;  but  it  may  be  done  by 
that  which  is  tantamount,  such  as  the  delivery  of  the  key  of  a 
warehouse  in  which  the  goods  are  lodged,  or  by  delivery  of 
other  indicia  of  property.  Now  here  the  defendant  dealt  with 
this  commodity  afterwards  as  if  it  were  in  his  actual  possession ; 
for  he  sold  part  of  it  to  another  person.  Therefore,  as  upon 
the  whole,  justice  has  been  done,  the  verdict  ought  to  stand. 
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The  other  judges  agreed  that  there  was  sufficient  evidence  of 
a  delivery  to  and  (acceptance  by  the  defendant  to  leave  to  the 
jury. 

Rule  discharged. 


SAFFORD   ET   AL.   v.   McDONOUGH. 

120  Mass.  290.     1875. 

Morton,  J.  This  is  an  action  of  contract  to  recover  the  price 
of  a  quantity  of  leather,  exceeding  fifty  dollars  in  value,  alleged 
to  have  been  sold  by  the  plaintiffs  to  the  defendant.  There  was 
no  memorandum  in  writing  of  the  contract,  i^nd  the  purchaser 
did  not  give  anything  in  earnest  to  bind  the  bargain  or  in  part 
pajTnent. 

It  appeared  on  the  trial  that  the  defendant,  on  May  17,  1872, 
went  to  the  plaintiff's  s(tore  and  agreed  to  purchase  the  leather 
at  the  price  named,  to  be  paid  for  by  a  satisfactory  note. 

On  the  thirty-first  day  of  the  same  month,  he  again  went  to 
the  plaintiff's  store,  examined  the  leather,  had  it  weighed, 
marked  with  the  initials  of  his  name,  and  piled  up  by  itself,  to 
be  taken  away  by  him  upon  giving  a  satisfactory  note  for  the 
price,  or  the  payment  of  the  price  in  money,  but  not  otherwise. 
He  never  complied  with  the  terms  of  the  agreement.  The  plain- 
tiffs refused  to  allow  him  to  take  the  leather  from  their  store 
without  sueh  compliance,  claiming  a  lien  upon  it  for  the  price 
due.  It  remained  in  their  store  till  November  9,  1872,  when  it 
was  burned  with  the  store.  Upon  this  evidence  the  presiding 
judge  of  the  Superior  Court  ruled  that  the  leather  had  not  been 
so  accepted  and  received  by  the  defendant  as  to  take  the  con- 
tract out  of  the  statute  of  frauds,  and  the  plaintiff  excepted  to 
such  ruling. 

It  should  be  kept  in  mind  that  the  question  is  not  whether,  if 
a  valid  contract  of  sale  upon  the  terms  above  named  had  been 
proved,  the  title  in  the  property  would  have  passed  to  the  de- 
fendant so  that  it  would  be  at  his  risk.  In  such  a  case,  the  title 
would  pass  to  the  purchaser  unless  there  was  some  agreement  to 
the  contrary,  but  the  vendor  would  have  a  lien  for  the  price, 
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and  could  retain  possession  until  its  payment.  Haskins  v.  War- 
ren, 115  Mass.  514;  Morae  v.  Sherman,  106  Mass.  430;  Town- 
send  V.  Hargraves,  118  Mass.  325.  But  the  question  is  whether 
the  defendant  had  accepted  and  received  the  goods,  so  as'  to  take 
the  case  out  of  the  statute  of  frauds,  and  thus  complete  and 
make  valid  the  oral  contract  relied  on.  Unless  there  was  such 
acceptance  and  receipt,  there  was  no  valid  contract  by  virtue 
of  which  the  title  to  the  goods  would  pass  to  the  defendant.  To 
constitute  this,  tLere  must  be  a  deliver}^  by  the  seller,  and  some 
unequivocal  acts  of  ownership  or  control  of  the  goods  on  the  part 
of  the  purchaser.  Knight  v.  Mann,  118  Mass.  143,  and  cases 
cited. 

In  the  case  at  bar,  there  was  no  actual  acceptance  and  receipt 
of  the  goods  by  the  defendant.  They  were  never  in  his  posses- 
sion or  control,  but  remained  in.  the  possession  and  control  of 
the  plaintiTs,  who  refused  to  allow  him  to  take  them,  claiming 
a  lien  for  the  price.  If  they  had  and  asserted  a  lien  as  vendors, 
this  is  inconsistent  with  the  delivery  of  possession  and  control, 
neces.sary  to  constitute  an  acceptance  and  receipt  by  the  vendee. 
In  Baldey  v.  Parker,  2  B.  &  C.  37,  44,  Holroyd,  J.,  says: 
"Upon  a  sale  of  specific  goods  for  a  specific  price,  by  part- 
ing with  the  possession  the  seller  parts  with  his  lien-.  The 
statute  contemplates  such  a  parting  with  the  possession,  ajid 
therefore,  as  long  as  the  seller  preserves  his  control  over  the 
goods,  so  as  to  retain  his  lien,  he  prevents  the  vendee  from  ac- 
cepting and  receiving  them  as  his  own  within  the  meaning  of  the 
statute."  Benjamin  on  Sales  (Am.  ed.),  151,  and  cases  cited; 
Bro\\Tie  on  St.  of  Frauds,  §  317. 

It  is  true  there  may  be  cases  in  which  the  goods  remain  in  the 
possession  of  the  vendor,  and  yet  may  have  been  accepted  and 
received  by  the  vendee.  But  in  such  cases  the  vendor  holds  pos- 
session of  the  goods,  not  by  virtue  of  his  lien  as  vendor,  but 
under  some  new  contract  by  which  the  relations  of  the  parties 
are  changed.  Cusack  v.  Robinson,  1  B.  &  S.  299,  308 ;  Castle  v. 
Sword er,  6  II.  &  N.  828 ;  Dodsley  v.  Varley,  12  A.  &  E.  632. 

In  the  case  at  bar,  the  vendors  refused  to  permit  the  vendee 
to  take  pos-ses-sion  or  control  of  the  goods,  but  claimed  and  as- 
sorted llioir  lien  as  vendors  for  the  price.  We  are  therefore  of 
opinion  tliat  the  ruling  of  the  Superior  Court  was  correct. 

Exceptions  overruled. 
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ATHERTON  v.  NEWHALL. 
123  Mass.  141.     1877. 

Contract  to  recover  the  price  of  660  sides  of  sole  leather.  At 
the  trial  in  the  Superior  Court,  before  Gardner,  J.,  it  appeared 
that  the  plaintiffs  were  dealers  in  leather  in  Boston,  and  that 
the  defendants  were  manufacturers  of  boots  and  shoes  in  Lynn. 
One  of  the  plaintiffs  testified  that  the  defendant  Newhall  called 
at  their  store  on  Saturday,  November  9,  1872,  examined  some 
leather,  and  said  he  would  take  "what  leather  was  adapted  to 
his  purpose,"  being  leather  "light  weight"  in  thickness,  out  of 
a  certain  lot  of  about  800  sides  which  were  piled  up  in  the  store ; 
and  that,  after  Newhall  had  gone,  he  assisted  in  sorting  out  the 
leather  intended  for  the  defendants,  which  was  then  rolled  up 
into  44  rolls,  containing  660  sides,  weighed,  marked  with  the 
defendants'  name,  and  placed  near  the  front  door  of  the  store, 
ready  for  delivery.  It  was  also  in  evidence  that  in  the  after- 
noon of  the  same  day  an  expressman,  who  was  in  the  habit  of 
calling  at  the  plaintiffs'  store  for  goods  for  Lynn,  called  and 
took  six  rolls  of  the  leather,  containing  90  sides,  which  was  all 
his  wagon  could  carry,  with  the  goods  then  on  it,  but  did  not 
deliver  them  until  the  Monday  following  to  the  defendants,  who 
were  regular  customers  of  his;  but  in  this  case  no  order  had 
been  given  to  him  by  either  party.  The  plaintiffs'  store,  with 
its  contents,  including  the  remaining  570  sides  of  leather,  was 
burned  in  the  great  fire  of  Novem'ber  9,  1872.  On  Monday,  No- 
vember 11,  1872,  the  defendant  Newhall  called  on  the  plaintiffs 
and  produced  the  bill,  which  he  had  received  from  the  plaintiffs, 
for  the  660  sides,  and  requested  their  book-keeper  to  correct  the 
bill  so  as  to  correspond  with  the  amount  of  leather  actually  re- 
ceived by  him,  and  the  book-keeper  thereupon  deducted  the  570 
sides  from  the  bill.  On  March  20,  1873,  he  tendered  to  the 
plaintiff  $394,  the  amount  due  for  the  90  sides,  which  they  de- 
clined to  receive. 

Upon  this  evidence  the  judge  ruled  that  there  was  no  evidence 
of  any  delivery  to  or  acceptance  by  the  defendants  of  the  570 
sides  of  leather,  directed  the  jury  to  return  a  verdict  for  the 
price  of  the  90  sides,  and  reported  the  case  for  the  consideration 
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of  this  court.  If  the  action  could  be  maintained  for  the  whole 
660  sides,  the  verdict  was  to  be  set  aside;  otherwise,  judgment 
was  to  be  entered  on  the  verdict. 

Gray,  C.  J.  It  is  unnecessary  to  consider  whether  there  was  a 
sufficient  delivery  to  complete  the  sale,  because  it  is  quite  clear, 
upon  the  authorities,  that  there  was  no  such  acceptance  and  re- 
ceipt of  part  of  the  goods  as  would  satisfy  the  statute  of  frauds. 
Gen.  Sts.  c.  105,  §  5.  Such  acceptance  must  be  by  the  buyer 
himself,  or  by  some  one  authorized  to  accept  in  his  behalf.  The 
acts  of  the  buyer  on  Saturday  did  not  constitute  such  an  accept- 
ance, because,  according  to  the  seller's  own  testimony,  the  buyer 
merely  agreed  to  take  all  the  sides  of  leather  of  a  certain  thick- 
ness, which  were  not  then  set  apart  by  themselves,  but  formed 
a  part  of  a  large  pile  from  which  they  were  afterwards  to  be 
selected  by  the  seller.  Knight  v.  Mann,  118  Mass.  143.  The 
receipt  of  part  of  the  leather  by  the  expressman  did  not  consti- 
tute such  an  acceptance,  because  he  was  not  authorized  to  accept 
so  as  to  bind  the  buyer.  Johnson  v.  Cuttle,  105  ]\Iass.  447.  The 
acceptance  by  the  buyer  on  Monday,  of  the  part  brought  by  the 
expressman,  was  not  a  sufficient  acceptance  to  take  the  sale  of 
the  whole  out  of  the  statute,  because  it  appears  that  it  was  not 
with  an  intention  to  perform  the  whole  contract  and  to  assert 
the  buyer's  ownership  under  it,  but,  on  the  contrary,  that  he  im- 
mediately informed  the  seller's  clerk  that  he  would  be  responsi- 
ble only  for  the  part  received.  Townsend  v.  Hargraves,  118 
Mass.  325,  333 ;  Remick  v.  Sandford,  120  Mass.  309. 

Judgment  on  the  verdict. 


WILLIAMS  V.  BURGESS. 
10  Ad.  &  E.  499.     1839. 

Assumpsit.  Declaration  stated  that,  in  consideration  plain- 
tiff would  sell  and  di^iver  to  defendant  a  mare,  which  plaintiff 
supposed  to  be  in  foal,  for  £20,  subject  to  the  condition  that  if 
tlie  mare  should  prove  to  be  in  foal  defendant  should,  on  receiv- 
ing £12  from  plaintiff,  return  it  to  plaintiff  on  request,  defend- 
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ant  promised,  if  it  proved  to  be  in  foal,  and  plaintiff  paid  £12 
to  return  it.  Averment  of  sale  and  delivery  of  the  mare  for  £20, 
subject  to  the  above  condition ;  that  it  proved  to  be  in  foal ;  that 
the  plaintiff  then  tendered  to  defendant  £12,  and  requasted  him 
to  return  the  mare;  but  defendant  refused  so  to  do.  Plea,  non 
assumpsit. 

On  the  trial  before  Parke,  B.,  the  plaintiff  proved  a  verbal 
agreement  as  stated  above,  and  the  acceptance  of  the  mare  and 
payment  of  ithe  money  by  the  defendant.  It  was  objected  on  the 
part  of  the  defendant  that  the  agreement  on  which  the  action 
was  brought  was  a  distinct  agreement  for  a  re-sale  of  the  mare 
within  §  17  of  the  statute  of  frauds,  29  C.  2,  c.  3,  and  ought  t(^ 
have  been  in  writing.  But  the  learned  judge,  considering  it  to 
be  merely  a  qualification  of  the  original  contract  of  sale  which 
was  executed,  overruled  the  objection,  reserving  leave  for  the 
tl;^fendant  to  move  to  enter  a  nonsuit.  There  was  a  verdict  for 
the  plaintiff. 

Lord  Denman,  C.  J.  This  is  a  sale  by  the  plaintiff  to  the  de- 
fendant on  particular  terms,  one  of  which  is  a  return  of  the 
article  sold  in  a  certain  event;  the  acceptance  of  the  thing  sold 
takes  the  whole  contract  out  of  the  statute.  The  case  differs 
from  Watts  v.  Friend,  10  B.  &  C.  446,  where  the  re-sale  was  of 
a  different  thing. 

LiTTLEDALE,  J.  The  plaintiff  is  willing  to  part  with  his  prop- 
erty on  certain  conditions  which  are  part  of  the  agreement.  It 
is  not  an  independent  contract  of  sale  on  which  he  sues,  but  the 
original  contract,  which  was  a  qualified  sale.  It  is  like  the  case 
of  the  delivery  of  a  horse  on  trial;  when  the  buyer  returns  it 
after  a  trial,  it  is  not  a  re-sale.  I  have  not  the  slightest  doubt  on 
the  oase. 

Patteson,  J.  It  is  one  entire  contract,  and  not  two  distinct 
contracts.  It  is  a  sale  on  the  terms  that  the  mare  and  part  of 
the  price  should  be  returned  in  a  certain  event.  If  indeed  the 
defendant  had  agreed  to  sell  to  the  plaintiff  the  foal,  the  case 
might  have  been  different.  In  Watts  v.  Friend  the  bargain 
was  to  sell  to  the  plaintiff  an  entirely  different  thing,  and  not 
merely  to  return  to  him  the  same  article.  Wood  v.  Benson,  2 
Cr.  &  J.  94,  shows  only  that  there  may  be  two  contracts  on  one 
piece  of  paper,  of  which  one  may  be  bad,  the  other  good. 

Williams,  J.,  concurred.  Rule  discJiarged. 
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DORSEY  V.  PIKE. 
50  Hun  (N.  Y.),  534.     1889. 

Bradley,  J.  The  action  was  brought  to  recover  the  price  of 
an  engine,  boiler  and  pump,  with  appendages,  alleged  to  have 
been  sold  and  delivered  by  the  plaintiff  to  the  defendant  and  to 
have  been  purchased  'by  her.  The  latter  denied  the  sale  and 
purchase.  It  appears  that  the  defendant  was  the  owner  of  a 
stone  quarry,  in  which  she  was  engaged  in  quan^ying  stone  for 
market,  and  that  early  in  July,  1886,  James  B.  Pike,  the  hus- 
band of  the  defendant,  rented  of  the  plaintiff  this  apparatus  to 
use  in  working  the  quarry,  and  it  was  put  in  use  there  for  drill- 
ing and  pumping.  The  plaintiff  claimed,  and  gave  evidence 
tending  to  prove,  that  in  the  forepart  of  the  following  August, 
an  agreement  was  made  between  him  and  the  husband,  by  which 
the  plaintiff  agreed  to  sell  and  he  agreed  to  purchase,  at  the 
price  of  $250,  the  apparatus  to  use  in  the  quarry.  This  is  con- 
tradicted by  evidence  on  the  part  of  the  defendant.  .  .  . 
The  alleged  agreement  of  sale  was  evidenced  by  no  writing,  and 
no  payment  was  made  of  any  part  of  the  purchase  price.  .  .  . 
There  was  no  act  of  delivery  and  acceptance  at  the  time  the 
alleged  contract  was  made.  But  the  property  was  then  at  the 
quarry  under  an  arrangement  with  the  husband  by  which  tlie 
plaintiff  had  rented  it  for  use  there.  And  assuming  that  the 
husband  was  such  agent,  and  rented  it  for  the  defendant,  the 
property  was  then  in  her  possession  as  lessee.  Upon  the  subject 
of  delivery  and  acceptance,  the  trial  court  charged  the  jury 
that  the  husband  then  had  the  possession  of  the  engine,  either  in 
his  own  right  or  as  agent  of  his  ynie;  and  that  if  it  was  then 
undei-stood  and  agreed  between  the  parties  that  there  was  or 
should  be  a  sale,  "that  sale  was  a  valid  sale,  and  the  only  ques- 
tion remaining  for  you  to  determine  is  who  the  sale  was  made 
to;"  and  that  "if  he  had  the  entire  possession,  of  course  he 
could  not  get  any  more  possession,  and  there  was  no  necessity  of 
any  writing,  no  necessity  of  any  payment  or  necessity  for  any 
further  delivery."  The  view  of  the  court  evidently  was  that 
no  act  further  than  the  making  of  the  oral  agreement  of  sale  and 
purchase  was  essential  to  its  validity  and  to  render  the  contract 
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effectual,  if  the  property  was  then  in  the  possession  of  the  party 
in  whose  behalf  it  was  made  as  purchaser.  The  defendant's 
counsel  took  exception  to  the  proposition  so  charged.  .  . 
Assuming  that  the  machine  was  in  the  possession  of  the  defend- 
ant at  the  time  the  agreement  to  purchase  was  made,  and  that 
the  husband,  as  her  agent,  made  it,  those  facts  alone  were  not 
sufficient  to  give  validity  to  the  contract.  To  hold  otherwise 
w^ould  have  the  effect  to  render  the  mere  words  of  the  parties 
to  such  a  contract  effectual,  and  the  purpose  of  the  statute  would 
be  defeated  The  then  possession  was  in  no  manner  produced 
by  or  derived  from  such  contract,  *but  was  lawfully  taken  and 
held  under  another  and  independent  arrangement  between  the 
parties ;  and  until  the  purchase  was  evidenced  by  some  act  of  ac- 
ceptan.ce  under  or  in  pursuance  of  the  agreement  to  buy,  no 
valid  sale  would  be  accomplished.  This  is  clearly  the  expressed 
import  and  pui*pose  of  the  statute ;  and  such  is  the  unbroken  cur- 
rent of  authority  as  to  its  effect.  The  mere  fact  that  the  prop- 
erty was  in  possession  of  the  defendant  at  the  time  of  making 
the  contract  furaished  no  evidence  of  acceptance  in  its  support. 
Edan  V.  Dudfield,  1  Q.  B.  (1  Adol.  &  Ell.  n.  s.)  302;  Lillj^vhite 
V.  Devereux,  15  M.  &  AV.  285 ;  In  re  Hoover,  33  Hun,  553 ;  Ben- 
jamin on  Sales  (Corbin),  §  173.  But  there  must  be  some  act  or 
conduct  on  the  part  of  the  buyer,  in  respect  to  the  property, 
w^hich  manifests  an  intention  to  accept  it  pursuant  to  or  in  per- 
formance of  the  contract  of  sale  and  purchase,  which  the  parties 
have  sought  to  make.     .     .     . 

This  case  was  not  entirely  without  evidence  upon  the  question. 
There  was  evidence  tending  to  prove  that  some  use  was  made  of 
the  machine  at  the  quarry,  not  only  after  the  alleged  contract  of 
sale  was  made,  but  after  Mr.  Pike  had  notified  the  plaintiff 
that  it  was  subject  to  the  order  of  the  latter,  and  would  be  re- 
turned to  him  at  such  place  in  Rochester  as  he  might  desigTiate. 
This  notice  was  given  two  weeks  after  the  alleged  purchase,  and 
apparently  indicated  a  purpose  to  terminate  the  agreement  un- 
der which  the  apparatus  had  been  taken ;  and  it  in  terms  im- 
ported no  intention  to  accept  or  retain  it  under  the  contract  of 
sale;  and  whether  any  action  on  the  part  of  the  defendant's 
agent  (assuming  her  husband  was  such)  in  the  control  and  use 
of  the  machine  after  such  verbal  agreement  was  made,  was  char- 
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acterized  by  his  intent  to  accept  it  in  observance  and  execution 
of  such  contract,  was  a  question  for  the  jury;  and  to  enable 
them  to  reach  such  conclusion,  and  thus  give  validity  to  th«  con- 
tract as  one  of  sale,  the  fact  must  fairly  have  the  support  of 
evidence.  We  do  not  here  intend  to  express  any  view  upon  the 
weight  of  the  evidence  on  that  subject;  'but,  so  far  as  related  to 
the  use  made  of  the  apparatus  after  the  plaintiff  was  so  notified 
of  the  purpose  to  terminate  the  arrangement  for  its  service  and 
return  the  property  to  him,  there  was  some  evidence  on  the  part 
of  the  defendant,  to  the  effect  that  such  use  was  applied  to 
pumping  water  from  a  place  mentioned,  in  order  to  remove  a 
pipe  connected  with  it,  and  with  a  view  only  to  take  out  and  re- 
move the  pump.  This  may  have  been  consistent  with  no  intent 
to  accept  the  property  as  a  purchaser;  but,  in  view  of  all  the 
evidence  upon  that  subject,  we  think  the  question  was  one  of 
fact  for  the  jury. 

The  suggestion  of  the  plaintiff's  counsel,  that  the  question 
raised  by  the  exception  before  mentioned  was  obviated  by  other 
portions  of  the  charge  of  the  court,  does  not  seem  to  be  sup- 
ported. The  part  of  the  charge  in  question  is  not  qualified, 
necessarily  or  in  fact,  by  any  instruction  given  to  the  jury.  So 
far  as  appears,  they  were  permitted  to  understand  that  the  fact 
of  possession  by  the  defendant  of  the  property  at  the  time  of 
making  the  contract  by  her  agent  (if  so  made),  was  sufficient 
to  render  the  contract  of  sale  valid.  While  it  is  true  that,  in 
view  of  such  possession,  nothing  further  was  required  of  the 
plaintiff  by  way  of  delivery  of  the  property,  the  matter  of  ac- 
ceptance requisite  to  the  validity  of  the  contract  was  dependent 
wholly  upon  the  voluntary  act  of  the  other  party  to  such  con- 
tract. It  is  deemed  unnecessary,  for  the  purposes  of  another 
trial,  to  express  consideration  of  any  other  question  presented 
on  this  review. 

The  judgment  and  order  shoidd  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 
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EXCEPTIONS   UNDER   THE   STATUTE   OP  FRAUDS. 

2.    Earnest  to  Bind  the  Bargain,  or  Part  Payment* 

EDGERTON  v.   HODGE. 
41  Vt.  676.     1869. 

(Cited  under  Chapter  IV,  Ante.) 


EXCEPTIONS   UNDER   THE   STATUTE   OF   FRAUDS. 

3.     Note  or  Memorandum  in  Writing.'^ 

BIRD  ET  AL.  v.  MUNROE. 

66  Me.  337.     1877 

Peters,  J.  On  March  2,  1874.  at  Rockland,  in  this  State,  the 
defendant  contracted  verbally  with  the  plaintiffs  for  the  pur- 
chase of  a  quantity  of  ice  to  be  delivered,  by  immediate  ship- 
ments, to  the  defendant  in  New  York.  On  March  10,  1874,  or 
thereabouts,  the  defendant,  by  his  want  of  readiness  to  receive 
a  portion  of  the  ice  as  he  had  agreed  to,  temporarily  prevented 
the  plaintiffs  from  performing  the  contract  on  their  part  accord- 
ing to  the  preparations  made  by  them  for  the  purpose.  On 
March  24,  1874,  the  parties,  then  in  New  York,  put  their  pre- 
vious verbal  contract  into  \vriting,  antedating  it  as  an  original 
contract  made  at  Rockland  on  March  2,  1874.  On  the  same  day 
(March  24),  by  consent  of  the  defendant,  the  plaintiffs  sold  the 
same  ice  to  another  party,  reserving  their  claim  against  the  de- 
fendant for  the  damages  sustained  by  them  by  the  breach  of  the 
contract  by  the  defendant  on  March  10,  or  about  that  time.  This 
action  was  commenced  on  April  11,  1874,  counting  on  the  con- 
tract as  made  on  March  2,  and  declaring  for  damages  sustained 
by  the  breach  of  contract  on  March  10,  or  thereabouts,  and  prior 
to  March  24,  1874.  Several  objections  are  set  up  against  the 
plaintiffs'  right  to  recover. 


*  See  Sec.  1077,  Vol.  8,  Cyclopedia  of  Law. 
tSecB.  1078-1081,  Vol.  8,  Cyclopedia  of  Law. 
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The  first  objection  is,  that  in  some  respects  the  allegations  in 
the  writ  and  the  written  proof  do  not  concur.  But  we  pa«s 
this  point,  as  an  imperfection  in  the  writ  may,  either  with  or 
without  terms,  be  corrected  by  amendment  hereafter. 

Then  it  is  claimed  for  the  defendant  that,  as  a  matter  of  fact, 
the  parties  intended  to  make  a  new  and  original  contract  as  of 
March  24,  by  their  writing  made  on  that  day  and  antedated 
March  2,  and  that  it  was  not  their  purpose  thereby  to  give  ex- 
pression and  efficacy  to  any  unwritten  contract  made  by  them 
before  that  time.  But  we  think  a  jury  would  be  well  warranted 
in  coming  to  a  different  conclusion.  Undoubtedly  there  are  cir- 
cumstances tending  to  throw  some  doubt  upon  the  idea  that  both 
parties  understood  that  a  contract  was  fully  entered  into  on 
March  2,  1874,  but  that  doubt  is  much  more  than  overcome  when 
all  the  written  and  oral  evidence  is  considered  together.  We 
think  the  writing  made  on  the  24th  of  IMarch,  with  the  explana- 
tions as  to  its  origin,  is  to  be  considered  precisely  as  if  the  par- 
ties on  that  day  had  signed  a  paper  dated  of  that  date,  certify- 
ing and  admitting  that  they  had  on  the  2d  day  of  March  made  a 
verbal  contract,  and  stating  in  exact  written  terms  just  what 
such  verbal  contract  w'as.  Parol  evidence  is  proper  to  show 
the  situation  of  the  parties  and  the  circumstances  under  which 
the  contract  was  made.  It  explains,  but  does  not  alter,  the 
terms  of  the  contract.  The  defendant  himself  invokes  it  to 
show  that,  according  to  his  view,  the  paper  bears  an  erroneous 
date.  Such  evidence  merely  discloses  in  this  case  such  facts  as 
are  part  of  the  res  gestae.  Benjamin  on  Sales,  §  213 ;  Stoops  v. 
Smith,  100  Mass.  63,  QQ^  and  cases  there  cited. 

Then  the  defendant  next  contends  that,  even  if  the  writing 
signed  by  the  parties  was  intended  by  them  to  operate  retro- 
actively as  of  the  first  named  date,  as  a  matter  of  law,  it  cannot 
be  permitted  to  have  that  effect  and  meet  the  requirements  of  the 
statute  of  frauds.  The  position  of  the  defendant  is,  that  all 
which  took  place  between  the  parties  before  the  24th  of  March 
was  of  the  nature  of  negotiation  and  proposition  only,  and  that 
there  was  no  valid  contract,  such  as  is  called  for  by  the  statute 
of  frauds,  before  that  day ;  and  that  the  action  is  not  maintain- 
able, because  the  breach  of  contract  is  alleged  to  have  occurred 
before  that  time.     The  plaintiffs,  on  the  other  hand,  contend 
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that  the  real  contract  was  made  verbally  on  the  2d  of  March, 
and  that  the  written  instrument  is  sufficient  proof  to  make  the 
verbal  contract  a  valid  one  as  of  that  date  (March  2),  although 
the  written  proof  was  not  made  out  until  twenty-two  days  after 
that  time.  Was  the  valid  contract,  therefore,  made  on  March  2 
or  March  24?  The  point  raised  is,  whether,  in  view  of  the 
statute  of  frauds,  the  writing  in  this  case  shall  be  considered  as 
constituting  the  contract  itself,  or  at  any  rate  any  substantial 
portion  of  it,  or  whether  it  may  be  regarded  as  merely  the  neces- 
sary legal  evidence  by  means  of  which  the  prior  unwritten  con- 
tract may  be  proved.  In  other  words,  is  the  writing  the  con- 
tract, or  only  evidience  of  it ;  we  incline  to  the  latter  view. 

The  peculiar  wording  of  the  statute  presents  a  strong  argu- 
ment for  such  a  determination.  The  section  reads:  "No  con- 
tract for  the  sale  of  any  goods,  wares,  or  merchandise,  for  thirty 
dollars  or  more,  shall  be  valid,  unless  the  purchaser  accepts  and 
receives  part  of  the  goods,  or  gives  something  in  earnest  to  bind 
the  bargain,  or  in  part  payment  thereof,  or  some  note  or  memo- 
randum thereof  is  made  and  signed  by  the  party  to  be  charged 
thereby,  or  his  agent. ' '  In  the  first  place,  the  statute  does  not  go 
to  all  contracts  of  sale,  but  only  to  those  where  the  price  is  over 
a  certain  sum.  Then,  the  requirement  of  the  statute  is  in  the 
alternative.  The  contract  need  not  be  evidenced  by  writing  at 
all,  provided  "the  purchaser  accepts  and  receives  a  part  of  the 
goods,  or  gives  something  in  earnest  to  bind  the  bargain  or  in 
part  payment  thereof. ' '  If  any  one  of  these  circumstances  will 
as  effectually  perfect  the  sale  as  a  writing  would,  it  is  not  easily 
seen  how  the  writing  can  actually  constitute  the  contract,  merely 
because  a  writing  happens  to  exist.  It  could  not  with  any  cor- 
rectness be  said  that  anything  given  in  earnest  to  bind  a  bargain 
was  a  substantial  part  of  the  bargain  itself,  or  anji;hing  more 
than  a  particular  mode  of  proof.  Then  it  is  not  the  contract 
that  is  required  to  be  in  writing,  but  only  "some  note  or  memo- 
randum thereof."  This  language  supposes  that  the  verbal  bar- 
gain may  be  first  made,  and  a  memorandum  of  it  given  after- 
wards. It  also  implies  that  no  set  and  formal  agreement  is 
called  for.  Chancellor  Kent  says  "the  instrument  is  liberally 
construed  without  regard  to  fonns."  The  briefest  possible 
forms  of  a  bargain  have  been  deemed  sufficient  in  many  cases. 


56  EFFECT  OF  STATUTE  OF  FRAUDS. 

Certain  important  elements  of  a  completed  contract  may  be 
omitted  altogether.  For  instance,  in  this  State  the  consideration 
for  the  promise  is  not  required  to  be  expressed  in  writing.  Gil- 
lighan  v.  Boardman,  29  Maine,  79.  Again  it  is  provided  that  the 
note  or  memorandum  is  sufBeient,  if  signed  only  by  the  person 
sought  to  be  charged.  One  party  may  be  held  thereby,  and  the 
other  not  be.  There  may  be  a  mutuality  of  contract,  but  not  of 
evidence  or  of  remedy.  Still,  if  the  writing  is  to  be  regarded 
in  all  cases  as  constituting  the  contract,  in  many  cases  there 
would  be  but  one  contracting  party. 

Another  idea  gives  weight  to  the  argument  for  the  position 
advocated  by  the  plaintiffs,  and  that  is,  that  such  a  construction 
of  the  statute  upholds  contracts  according  to  the  intention  of 
parties  thereto,  while  it  at  the  same  time  fully  subserves  all  the 
purposes  for  which  the  statute  was  created.  It  must  be  borne 
in  mind  that  verbal  bargains  for  the  sale  of  personal  property 
are  good  at  common  law.  Nor  are  they  made  illegal  by  the 
statute.  Parties  can  execute  them  if  they  mutually  please  to  do 
so.  The  <>bjeet  of  the  statute  is  to  prevent  perjury  and  fraud. 
Of  course,  perjury  and  fraud  cannot  be  wholly  prevented;  but, 
as  said  by  Bigelow^,  J,,  (Marsh  v.  Hyde,  3  Gray,  331),  "a 
memorandum  in  writing  will  be  as  effectual  against  perjury, 
although  signed  subsequently  to  the  making  of  a  verbal  contract, 
as  if  it  had  been  executed  at  the  moment  when  the  parties  con- 
summated their  agreement  by  word  of  mouth."  We  think  it 
would  be  more  so.  A  person  would  be  likely  to  commit  himself 
in  writing  with  more  care  and  caution  after  time  to  take  a  sec- 
ond thought.    The  locus  penitentice  remains  to  him. 

By  no  means  are  we  to  be  undenstood  as  saying  that  all  written 
instruments  will  satisfy  the  statute,  by  having  the  effect  to  make 
the  contracts  described  in  them  valid  from  their  first  verbal  in- 
ception. That  must  depend  upon  circumstances.  In  many, 
and  perhaps  most,  instances  such  a  version  of  the  transaction 
would  not  agree  with  the  actual  understanding  of  the  parties. 
In  many  cases,  undoubtedly,  the  written  instrument  is  per  se 
the  contract  of  the  parties.  In  many  cases,  as  for  instance  like 
the  antedating  of  the  deed  in  Egery  v.  Woodard,  56  Maine,  45, 
cited  ])y  the  defendant,  the  contract  (by  deed)  could  not  take 
effect  before  delivery;  the  law  forbids  it.     So  a  will  made  by 
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parol  is  absolutely  void.     But  all  these  classes  of  eases  differ 
from  the  case  before  us. 

A  distinction  is  attempted  to  be  set  up  between  the  meaning 
to  be  given  to  Rev.  Sts.  c.  Ill,  §  4,  where  it  is  provided  that  no 
unwritten  contract  for  the  sale  of  goods  "shall  be  valid,"  and 
that  to  be  given  to  the  several  preceding  sections,  where  it  is 
provided  that  upon  certain  other  kinds  of  unwritten  contracts 
"no  action  shall  be  maintained";  the  position  taken  being  that 
in  the  former  case  the  contract  is  void,  and  in  the  other  cases 
only  voidable  perhaps,  or  not  enforceable  by  suit  at  law.  But 
the  distinction  is  without  any  essential  difference,  and  is  now  so 
regarded  by  authors  generally,  and  in  most  of  the  decided  cases. 
All  the  sections  referred  to  rest  upon  precisely  the  same  policy. 
Exactly  the  same  object  is  aimed  at  in  all.  The  ditference  of 
phraseology  in  the  different  sections  of  the  original  English 
statute,  of  which  ours  is  a  substantial  copy,  may  perhaps  be  ac- 
counted for  by  the  fact,  as  is  generally  conceded,  that  the  author- 
ship of  the  statute  was  the  work  of  different  hands.  Although 
our  statute  (Rev.  Sts.  1871,  §  4)  uses  the  words  "no  contract 
shall  be  valid,"  our  previous  statutes  used  the  phrase  "shall  be 
allowed  to  be  good";  and  the  change  was  made  when  the  statutes 
were  revised  in  1857,  without  any  legislative  intent  to  make  an 
alteration  in  the  sense  of  the  section.  (Rev.  Sts.  1871,  c.  136, 
§  4.)  The  two  sets  of  phrases  were  undoubtedly  deemed  to  be 
equivalent  expressions.  The  words  of  the  original  English  sec- 
tion are,  "shall  not  be  allowed  to  be  good,"  meaning,  it  is  said, 
not  good  for  the  purpose  of  sustaining  an  action  thereon  without 
written  proof.  Bro^^^le,  St.  Frauds,  §§  115,  136,  and  notes  to 
the  sections ;  Benjamin  on  Sales,  §  114 ;  Townsend  v.  Hargraves, 
118  Mass.  325,  and  eases  there  cited. 

There  are  few  decisions  that  bear  directly  upon  the  precise 
point  which  this  case  presents  to  us.  From  the  nature  of  things, 
a  state  of  facts  involving  the  question  would  seldom  exist.  But 
we  regard  the  ease  of  Townsend  v.  Hargraves,  above  cited,  as 
representing  the  principle  very  pointedly.  It  was  there  held 
that  the  statute  of  frauds  affects  the  remedy  only,  and  not  the 
validity  of  the  contract;  and  that  where  there  has  been  a  com- 
pleted oral  contract  of  sale  of  goods,  the  acceptance  and  receipt 
of  part  of  the  goods  by  the  purchaser  takes  the  case  out  of  the 
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statute,  althougli  such  acceptance  and  receipt  are  after  the  rest 
of  the  goods  are  destroyed  by  fire  while  in  the  hands  of  the  seller 
or  his  agent.  The  date  of  the  agreement,  rather  than  the  date 
of  the  part  acceptance,  was  treated  as  the  time  when  the  con- 
tract was  made,  and  the  risk  of  the  loss  of  the  goods  was  cast 
upon  the  buyer.  Vincent  v.  Gennond,  11  Johns.  283,  is  to  the 
same  effect.  We  are  not  aware  of  any  case  where  the  question 
has  been  directly  adjudicated  adversely  to  these  cases.  Webster 
V.  Zielly,  52  Barb.  (N.  Y.)  482,  in  the  argument  of  the  court,  di- 
rectly admits  the  same  principle.  The  case  of  Leather  Cloth  Co. 
V.  Hieronimus,  L.  R.  10  Q.  B.  140,  seems  also  to  be  an  authority 
directly  in  point.  Thompson  v.  Alger,  12  Met.  428,  435,  and 
Marsh  v.  Hyde,  3  Gray,  331,  relied  on  by  d>efendant,  do  not,  in 
their  results,  oppose  the  idjca  of  the  above  cases,  although  there 
may  be  some  expression  in  them  inconsistent  therewith.  Alto- 
gether another  question  was  before  the  court  in  the  latter  cases. 
But  there  are  a  great  many  cases  where,  in  construing  the 
statute  of  frauds,  the  force  and  effect  of  the  decisions  go  to 
sustain  the  view  we  take  of  this  question,  by  the  very  strongest 
implication:  such  as  that  the  statute  does  not  apply  where  the 
contract  has  been  executed  on  both  sides;  Bucknam  v.  Nash, 
12  ]Maine,  474 ; — that  no  person  can  take  advantage  of  the  stat- 
ute but  the  parties  to  the  contract,  and  their  privies;  Cowan  v. 
Adams,  10  Maine,  374; — ^that  the  memorandum  may  be  made 
by  a  broker;  Hinkley  v.  Arey,  27  Maine,  362;  or  by  an  auc- 
tioneer ;  Cleaves  v.  Foss,  4  Maine  1 ; — that  a  sale  of  personal 
property  is  valid  when  there  has  been  a  delivery  and  acceptance 
of  part,  although  the  part  be  accepted  several  hours  after  the 
sale ;  Davis  v.  Moore,  13  Maine,  424 ;  or  several  days  after ;  Bush 
V.  Holmes,  53  Maine,  417;  or  ever  so  long  after;  Bro^vne,  St. 
Frauds,  §  337,  and  cases  there  noted — that  a  creditor  receiving 
payments  from  his  debtor  without  any  direction  as  to  their  appli- 
cation, may  apply  them  to  a  debt  on  which  the  statute  of  frauds 
does  not  allow  an  action  to  be  maintained;  Haynes  v.  Nice,  100 
Mass.  327 ; — that  a  contract  made  in  France,  and  valid  there 
without  a  writing,  could  not  be  enforced  in  England  without 
one,  upon  the  ground  that  the  statute  related  to  the  mode  of 
procedure,  and  not  to  the  validity  of  the  contract;  Leroux  v. 
Brown,  12  C.  B.  801;  but  this  case  has  been  questioned  some- 
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what; — ^that  a  witness  may  be  guilty  of  perjury  who   falsely 
swears  to  a  fact  which  may  not  be  competent  evidence  by  the 
statute  of  frauds,  but  which  becomes  material  because  not  ob- 
jected to  by  the  party  against  whom  it  M^as  offered  and  received ; 
Howard  v.  Sexton,  4  Comstock,  157 ;— that  an  agent  who  signs  a 
memorandum  need  not  have  his  authority  at  the  time  the  con- 
tl-aet  is  entered  into,  if  this  act  is  orally  ratifiedi  afterwards; 
Maclean  v.  Dunn,  4  Bing.   722 ;— that  the  identical  agreement 
need  not  be  signed,  and  that  it  is  sufficient  if  it  is  acknowledged 
by  any  other  instrument  duly  signed;  G'ale  v.  Nixon,  6  Cow. 
445; — that  the  recognition  of  the  contract  may  be  contained  in 
a  letter,  or  in  several  letters  if  so  connected  by  ' '  written  links ' ' 
as  to  form  sufficient  evidence  of  the  contract; — ^that  the  letters 
may  be  addressed,  to  a  third  person ;  Browne,  St.  Frauds,  §  346 ; 
Fyson  v.  Kitton,  30  E.  L.  &  Eq.  374;  Gibson  v.  Holland,  L.  R. 
1  C.  P.  1 ; — that  an  agent  may  write  his  own  name  instead  of 
that  of  his  principal,  if  intending  to  bind  his  principal  by  it ; 
Williams  v.  Bacon,  2  Gray,  387,  393,  and  citations  there ;— that 
a  proposal  in  writing,  if  accepted  by  the  other  party  by  parol, 
is  a  sufficient  memorandimi ;  Reuss  v.  Picl^ley,  L.  R.  1  Exe.  342 ; 
— that  where  one  party  is  bound  by  a  note  or  memorandum 
the  other  party  may  be  bound  if  he  admits  the  writing  by  an- 
other writing  by  him  subsequently  signed ;  Dobell  v.  Hutchinson, 
3  A.  &  E.  355; — that  the  written  contract  may  be  rescinded  by 
parol,  although  many  decisions  are  opposed  to  this  proposition ; 
Richardson  v.  Cooper,  25  Maine,  450; — that  equity  will  inter- 
fere to  prevent  a  party  making  the  statute  an  instrument  of 
fraud;  Ryan  v.  Box,  34  N.  Y.  307;   Hassam  v.  Barrett,   115 
Mass.  256,  258; — that  a  contract  veAally  made  may  be  main- 
tained for  certain  purposes,  notwithstanding  the  statute  that  a 
person  who  pays  his  money  under  it  cannot  recover  it  back,  if 
the  other  side  is  willing  to  perform ;  and  he  can  recover  if  per- 
formance is  refused;   Chapman  v.   Rich,   63   Maine,  588,   and 
cases  cited; — that  a  respondent  in  equity  waives  the  statute  as  a 
defense  unless  set  up  in  plea  or  answer;  Adams  v.  Patrick,  30 
Vermont,  516; — that  it  must  be  specially  pleaded  in  an  action 
at  law;  Middlesex   Co.  v.   Osgood,  4   Gray,   447;   Lawrence  v. 
Chase,  54  Maine,  196; — that  the  defendant  may  waive  the  pro- 
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tection  of  the  statute  and  admit  verbal  evidence,  and  become 
bound  by  it ;  Browne,  St.  Frauds,  §  135. 

It  may  be  remarked,  however,  that  in  most  courts  a  defendant 
may  avail  himself  of  a  defense  of  the  statute  under  the  general 
issue.  The  different  rule  in  Massachusetts  and  Maine  grew  out 
of  the  practice  act  in  the  one  State,  and  in  the  statute  requiring 
the  tiling  of  specifications  in  the  other. 

It  is  clear  from  the  foregoing  cases,  as  well  as  from  many 
more  that  might  be  cited,  that  the  statute  does  not  forbid  parol 
contracts,  but  only  precludes  the  bringing  of  actions  to  enforce 
them.  As  said  in  Thornton  v.  Kempster,  5  Taunt.  786,  788,  ' '  the 
statute  of  frauds  throws  a  difficulty  in  the  way  of  the  evidence." 
In  a  case  already  cited,  Jervis,  C.  J.,  said,  .''The  effect  of  the 
section  is  not  to  avoid)  the  contract,  but  to  bar  the  remedy  upon 
it,  unless  there  be  writing."  See  analogous  case  of  McClellan  v. 
McClellan,  65  Maine,  500. 

But  the  defendant  contends  that  this  course  of  reasoning  would 
make  a  memorandum  sufficient  if  made  after  action  brought,  and 
that  the  authorities  do  not  agree  to  that  proposition.  There  has 
been  some  judicial  inclination  to  favor  the  doctrine  to  that  extent 
even,  and  there  may  be  some  logic  in  it.  Still  the  current  of  de- 
cision requires  that  the  writing  must  exist  before  action  brought. 
And  the  reason  for  the  requirement  does  not  militate  against  the 
idea  that  a  memorandum  is  only  evidence  of  the  contract.  There 
is  no  actionable  contract  before  memorandum  obtained.  The 
contract  cannot  be  sued  until  it  has  been  legally  verified  by  writ- 
ing; until  then  there  is  no  cause  of  action,  although  there  is  a 
contract.  The  writing  is  a  condition  precedent  to  the  right  to 
sue.  "WiLLES,  J.,  perhaps  correctly  describes  it  in  Gibson  v.  Hol- 
land, supra,  when  he  says,  "the  memorandum  is  in  some  way  to 
stand  in  the  place  of  a  contract."  He  adds:  "The  courts  have 
considered  the  intention  of  the  legislature  to  be  of  a  mixed  char- 
acter, to  prevent  persions  from  having  actions  brought  against 
them  so  long  as  no  written  evidence  was  existing  when  the  ac- 
tion was  instituted."  Browne,  St.  Frauds,  §338;  Benjamin  on 
Sales,  §  159;  Fricker  v.  Thomlinson,  1  Man.  &  Gr.  772;  Bradford 
V.  Spyker,  32  Ala.  134 ;  Bill  v.  Bament,  9  M.  &  W.  36 ;  Philbrook 
V.  Belknap,  6  Vt.  383.    In  the  last  ease  it  is  said,  ' '  Strictly  speak- 
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ing,  the  statute  does  not  make  the  contract  void,  except  for  the 
purpose  of  sustaining  an  action  upon  it  to  enforce  it. ' ' 

Action  to  stand  for  trial. 

Appleton,  C.  J.,  Walton,  Danforth,  Virgin,  and  Libbey, 
JJ.,  concurred. 


DRURY  ET  AL.  v.  YOUNG. 

58  Md.  546.     1882. 

Action  by  Young  for  breach  of  contract  by  Drury  and  others 
to  deliver  2,500  cases  of  tomatoes.  The  contract  was  oral,  but  a 
memorandum  of  it  which  was  held  to  be  sufficient  as  against 
the  defendants  was  made  by  their  book-keeper  under  their  direc- 
tions. The  defendants  appealed  from  a  judgment  in  favor  of  the 
plaintiff. 

Stone,  J.  One  of  the  questions  presented  for  our  considera- 
tion in  this  case  is,  whether  the  "note  or  memorandum  in  writ- 
ing" required  by  the  seventeenth  section  of  the  statute  of  frauds, 
must  be  delivered  to  the  other  party  thereto.  It  is  apparent 
from  the  evidence  that  the  note  or  memorandum  in  writing  re- 
lied on  in  this  case  was  made  by  the  book-keeper  of  the  appellants 
by  the  directors  of  one  of  them,  and  by  the  book-keeper  placed  in 
their  safe,  among  other  papers,  where  it  remained  from  the  27th 
of  August,  1881,  the  day  on  which  it  was  written,  until  it  was 
produced  in  court,  at  the  trial  of  the  case  in  February,  1882.  There 
is  no  evidence  that  this  note  was  ever  seen  by  the  appellee,  or 
even  its  existence  known  to  him,  until  the  trial ;  and  it  certainly 
never  was  delivered  to  him,  or  went  out  of  the  possession  of  the 
appellants,  until  produced  in  court.  It  is  strongly  insisted  by 
the  appellants  that  the  statute  is  not  satisfied  without  a  delivery 
of  this  note  or  memorandum.  It  must  be  born-e  in  mind  that 
the  statute  of  frauds  was  not  enacted  for  cases  where  the  par- 
ties have  signed  a  written  contract ;  for  in  these  cases  the  com- 
mon law  affords  quite  a  sufficient  guarantee  against  frauds  and 
perjuries,  as  is  provided  by  the  statute.  The  intent  of  the 
statute  was  to  prevent  the  enforcement  of  parol  contracts,  un- 
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less  the  dfefen-dant  could  be  shown  to  have  executed  the  alleged 
contract  by  partial  performance,  or  unless  his  signature  to  some 
written  note  or  memorandum  of  the  bargain,  not  to  the  bargain 
itself,  could  be  shown. 

The  existence  of  the  note  or  memorandum  presupposes  an 
antecedent  contra-ct  by  parol,  of  which  the  writing  is  a  note  or 
memorandium.    Benjamin  on  Sales,  §  208. 

Now  the  statute  itself  is  entirely  silent  on  the  question  of 
the  delivery  of  the  note  or  memorandum  of  the  bargain,  and  its 
literal  requirements  are  fulfilled  by  the  existence  of  the  note  or 
memorandum  of  the  bargain,  signed  by  the  party  to  be  charged 
thereby.  The  statute  itself  deals  exclusively  with  the  existence, 
and!  not  with  the  custody,  of  the  paper. 

If  the  non-delivery  of  the  note  does  not  violate  the  letter  of 
the  statute,  Avould  it  violate  its  spirit  and  be  liable  to  any  of  the 
mischiefs  which  the  statute  was  made  to  prevent  ? 

The  statute  was  passed  to  prevent  fraud  practiced  through  the 
instrumentality  of  perjury.  It  was  passed  to  prevent  the  de- 
fendant from  suffering  loss,  upon  the  parol  testimony  of  either 
a  perjured  or  mistaken  witness,  speaking  of  a  bargain  different 
from  the  one  in  fact  made.  It  made  the  defendant  only  liable 
when  a  note  or  memorandum  of  the  bargain  signed  by  himself 
was  produced  at  the  trial. 

If  produced  from  the  defendant's  own  custody,  it  guards 
against  the  mischief  that  the  statute  was  passed  to  prevent,  just 
as  well  as  if  produced  from  the  custody  of  the  plaintiff.  The 
plaintiff  is  the  one  likely  to  suffer  by  leaving  the  evidence  of 
his  bargain  in  the  hands  of  the  defendant,  not  the  defendant 
himself. 

The  statute  of  frauds  is  an  English  statute,  and  in  the  absence 
of  any  express  adjudication  of  our  own  court,  we  naturally  look 
to  the  English  courts  as  the  best  expounders  of  their  own  statute, 
and  gather  from  them  the  principles  which  should  guide  us  in 
con.struing  it. 

In  the  case  of  Gibson  v.  Holland,  1  L.  R.,  C.  P.  1,  the  only 
note  or  memorandum  of  the  bargain  was  a  letter  addressed  by 
the  defendant  to  his  own  agent.  The  court  decided  that  to  be 
sufficient,  and  Erle,  C.  J.,  in  delivering  his  opinion,  said: — 

"But  the  objection  relied  on  is,  that  the  note  or  memorandum 
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of  that  contract  was  a  note  passing  between  the  defendant,  the 
party  sought  to  be  charged,  and  his  own  agent,  and  not  between 
the  one  contracting  party  and  the  other." 

"The  object  of  the  statute  of  frauds  was  the  prevention  of 
perjury  in  the  setting  up  of  contracts  by  parol  evidence,  which 
is  easily  fabricated.  With  this  view,  it  requires  the  contract  to 
be  proved  by  the  production  of  some  note  or  memorandum  in 
writing.  Now,  a  note  or  memorandum  is  equally  corroborative, 
whether  it  passes  between  the  parties  to  the  contract  themselves, 
or  between  one  of  them  and  his  own  agent.  Indeed,  one  would 
incline  to  think  that  a  statement  made  by  the  party  to  his  own 
agent  would  be  the  more  satisfactory  evidence  of  the  two." 

In  Johnson  v.  Dodgson.  2  M.  &  W.  653,  the  defendant  made 
the  note  of  the  sale  in  his  own  book,  and  got  the  agent  of  the 
plaintiff  to  sign  it,  and  the  defendant  retained  the  book  in  his 
own  possession. 

It  was  held  by  the  court  that  the  note  or  memorandum  was 
sufficient,  and  the  plaintiff  recovered.  No  notice  appears  to 
have  been  taken  by  the  court  in  their  opinion  of  the  fact  that 
the  memorandum  had  not  been  delivered,  but  had  been  retained 
possession  of  by  the  defendant.  But  in  the  argument  of  the 
case  counsel  of  defendant  said,  "Suppose  the  defendant  had 
simply  made  a  memorandum  in  his  own  book  that  on  such  a  day 
the  plaintiff  sold  to  him,  would  that  be  sufficient?"  To  which 
Parke,  J.,  replied,  "If  he  meant  it  to  be  a  memorandum  of  a 
contract  between  the  parties,  it  would." 

From  these  authorities,  and  the  reasons  upon  which  they  were 
decided,  we  are  of  the  opinion  that  deliverj^  is  not  essential 
to  the  validity  of  the  note  or  memorandum  of  sale.   .    .    . 

Judgment  affirmed. 


BAILEY  V.  SWEETING. 
9  C.  B.  (N.  8.)  843:  30  L.  J.  C.  P.  150.     1861. 

Action  to  recover  £76  14s.  3J.  for  goods  bargained  and  sold. 
The  defendant  paid  into  court  £38  3s.  9(i.,  and  pleaded  never  in- 
debted to  the  rest  of  the  claim.  The  defendant,  at  the  plaintiffs' 
manufactory  in  London,  in  July,   1859,  bought  four  old  gilt 
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chimney-glasses  at  £28,  10s.,  and  a  walnut  chimney-glass  at  £6 
6s.,  to  be  paid  for  by  a  check  on  delivery ;  and  also  on  the  same 
occasion  bought  various  other  articles  on  certain  credit  terms. 
The  chimney-glasses  formed  the  first  parcel  of  such  goods  which 
were  sent  to  the  defendant  at  Cheltenham.  The  carrier,  however, 
to  whom  this  parcel  was  delivered  so  damaged  it  during  its  car- 
riage that  the  defendant  refused  to  receive  it  when  it  arrived, 
and  the  plaintiffs  were  at  once  informed  of  such  refusal.  The 
other  goodS'  were  afterwards  sent  in  different  parcels  to  the  de- 
fendant, and  were  duly  received  by  him;  and  it  was  admitted 
at  the  trial  that  the  value  of  these  was  covered  by  the  amount 
which  had  been  paid  into  court,  and-  the  only  question  was  as  to 
the  defendant's  liability  in  respect  of  the  first  parcel,  the  price 
of  which,  with  the  cases  in  which  it  was  packed,  amounted  to 
£38  10s.  6d.  With  reference  to  the  statute  of  frauds,  the  plain- 
tiffs contend'ed  that  the  sale  of  all  the  articles  had  been  under 
one  contract,  and  that  there  had  been  therefore  a  part  accept- 
ance; and  they  also  relied  on  the  following  letter  from  the  de- 
fendant, written  in  answer  to  one  from  the  plaintiffs  applying 
for  payment,  as  a  memorandum  satisfying  the  statute : — 

Cheltenham,  December  3,  1859. 
Gentlemen. — In  reply  to  your  letter  of  the  1st  instant,  I  beg 
to  say  that  the  only  parcel  of  goods  selected  for  ready  money 
was  the  chimney-glasses,  amounting  to  £38  10s.  6d.,  which  goods 
I  have  never  received,  and  have  long  since  declined  to  have  for 
reasons  made  known  to  you  at  the  time ;  with  regard  to  the  other 
items,  viz.,  £11  dd.,  £14  13s.,  and  £13  13s.,  for  goods  had  subse- 
quently (less  cases  returned),  those  goods  are,  I  believe,  sub- 
ject to  the  usual  discount  of  £5  per  cent.,  and  I  am  quite  ready 
to  remit  you  cash  for  these  parcels  at  once,  and  on  receipt  of 
your  reply  to  this  letter  will  instruct  a  friend  to  call  on  you  and 
settle  accordingly. 

I  am  yours,  &c., 

Geo.  Sweeting. 

The  jury,  being  of  opinion  that  the  chimney-glasses  were  sold 
under  a  separate  contract  from  that  under  which  the  other  arti- 
cles were  sold,  found  a  verdict  for  the  defendant;  leave  being 
reserved  to  the  plaintiffs  to  move  to  set  the  same  aside,  and  to 
enter  a  verdict  for  them  for  £38  10s.  6d.,  if  the  court  should  be 
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of  opinion  that  the  defendant's  letter  of  the  3d  of  December  was 
sufficient  to  satisfy  the  statute  of  frauds. 

WiLLES,  J.     Assuming  there  to  be  a  valid  contract,  the  de- 
fendant would  be  bound  to  pay  for  these  goods ;  and  not  having 
done  so,  there  would  be  good  cause  of  action.    Now  at  common 
law  it  is  clear  there  would  exist  in  this  case  a  good  cause  of 
action ;  but  it  is  said  that  the  defendant  is  not  liable  by  reason 
of  the  statute  of  frauds.     I  think,  however,  that  the  defendant 
is  liable,  and  I  found  my  opinion  on  the  17th  section  of  that 
statute.     It  appears  that  there  is  no  authority  on  the  subject  in 
favor  of  either  party,  with  the  exception  of  the  dictum  of  my 
Brother  BL.iCKBURN,  and  that  must  be  taken  in  connection  with 
the  statute  itself.    Now  it  is  necessary  to  look  at  the  words  of 
the  statute :  they  are,  that  the  contract  shall  not  be  good  unless, 
am-ongst  other  things,  "some  note  or  memorandiun  in  writing  of 
the  said  bargain  be  made  and  signed  by  the  parties  to  be  charged 
by  such  contract."    It  follows,  therefore,  from  these  words  that, 
if  there  be  any  note  or  memorandum  in  writing  of  the  bargain 
signed  by  the  party  to  be  charged,  the  contract  is  to  be  allowed 
as  at  common  law.     Then  is  there  in  the  present  case  a  memo- 
randum in  writing  containing  the  terms  of  the  bargain  ?    I  think 
that  on  the  'true  construction  of  the  defendant's  letter  of  the  3d 
of  December  there  is  such  a  memorandum  within  the  meaning 
of  the  statute.     It  has  been  argued  that  there  is  not,  because 
the  statem-ent  in  the  letter  is  accompanied  by  a  repudiation  of 
the  bargain ;  but  I  think  that  to  hold  that  such  letter  is  not  on 
that  account  a  note  or  memorandum  of  the  bargain  would  be  to 
disregai-d  the  word  "some"  in  the  statute.     There  is  here   a 
note  in  writing  of  the  bargain;  and  the  statute  does  not  say 
that  where  there  is  such,  the  statute  is  not  to  be  satisfied  if  there 
exist  also  other  circumstances. 

Eide  absolute  to  enter  verdict  for  plaintiff. 
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BROWN  V.  WHIPPLE. 

58  N.  H.  229.     1877. 

Assumpsit,  for  not  accepting  lumber.  Verdict  for  the  plain- 
tiff; motion  of  the  defendant  for  a  new  trial.  As  evidence  of 
the  memorandum  required  by  the  statute  of  frauds,  the  plaintiff 
introduced,  subject  to  exception,  a  letter  written  and  signed  by 
the  defendant,  a  memorandum  written  by  the  defendant,  and  a 
letter  written  and  signed  by  the  plaintiff. 

Lancaster,  Dec.  21,  1867. 
J.  B.  Brown,  Esq. — Dear  Sir :  Can  you  get  20  M.  feet  maple, 
the  best  quality,  the  coming  winter,  saw  it  in  the  spring  (or  win- 
ter), and  deliver  it  at  the  depot  at  your  place  in  July  next?  If 
so,  how  much  per  ]\I.  ?  Please  call  at  my  place  when  you  are  at 
Lancaster,  and  we  will  talk  it  over,  or  write  me  all  the  particu- 
lars.     Respectfully  youi-s, 

J.  j\I.  Whipple. 

Rock  maple,  clear,  for  J.  M.  Whipple,  15,000  feet ;  10,000  feet 
2  inches  thick;  5,000  feet  li/^  inches  thick.  To  be  delivered  at 
the  railroad  track.     Price  $20  per  M. 

May,  1868. 
John  M.  Whipple: — The  maple  lumber  which  I  agreed  to 
get  out  for  you  is  ready  for  delivery.     Would  like  to  have  you 
call  up  and  take  the  account  of  it,  as  I  wish  to  draw  it  over  to 
the  railroad  track, 

James  B.  Brown. 

Doe,  C.  J.  When  one  document  refers  to  another,  the  latter 
is,  for  the  purpose  of  such  reference,  incorporated  with  the 
former.  1  Starkie,  Ev.  359  (p.  580  of  4th  Eng.  ed)  ;  Simons 
v.  Steele,  3G  N.  II.  73,  83 ;  Church  v.  Brown,  21  N.  Y.  315,  330- 
334.  A  li.st  of  taxes  may,  by  annexation  and  reference,  be  made 
a  part  of  a  tax  collector's  warrant.  Bailey  v.  Ackerman,  54 
N.  II.  527.  In  Talhnan  v.  Franklin,  14  N.  Y.  584,  it  was  held 
that  a  document  was  made  a  part  of  a  memorandum  by  being 
fa.stone<I  to  it  by  a  pin  before  the  memorandum  was  signed,  a 
bhiTik  column  of  the  memorandum  being  headed  "Terms  of  sale," 
and  the  annexed  document  having  the  same  heading,  and  con- 
taining terms  of  sale. 
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In  this  ease,  the  letter  written  by  the  plaintiff  to  the  defend- 
ant is  no  part  of  the  memorandiun  required  by  the  statute  of 
frauds,  because  it  is  neither  signed  by  the  defendant,  nor  made, 
by  annexation  or  reference,  a  part  of  a  writing  signed  by  him. 
2  Kent,  Com.  511 ;  Benjamin  on  Sales,  §  222-237 ;  Blackburn  on 
Sale,  46-54;  authorities  cited  in  Morton  v.  Dean,  13  Met.  385, 
and  in  Browne  on  Statute  of  Frauds,  §§  346-348,  371-376 ;  Fitz- 
maurice  v.  Bayley,  9  H.  L.  Cas.  78;  Skelton  v.  Cole,  1  DeGex 
&  J.  587. 

If  it  was  held,  in  S.  F.  M.  Co.  v.  Goddard,  14  How.  446,  and 
in  Lemed  v.  Wannemacher,  9  Allen,  412,  that,  by  a  writing 
signed  by  the  plaintiff,  not  signed  by  the  defendant  (the  party 
to  b€  charged),  and  not  made  a  part  of  a  memorandum  signed 
by  the  defendant,  the  plaintiff  may  prove  a  fact  which  the  statute 
requires  to  be  proved  by  a  memorandum  signed  by  the  defendant, 
those  cases  are  in  conflict  with  a  mass  of  authority  too  great  to 
be  overthrown.  The  soundness  of  the  contrary  doctrine  was,  in 
the  former  case,  demonstrated  in  the  dissenting  opinion  of  two 
judges,  and  was,  in  the  latter  case,  substantially  admitted. 

In  Beckwith  v.  Talbot,  95  U.  S.  289,  292,  it  was  a  question  of 
legal  construction  whether  the  written  agreement,  signed  by  the 
plaintiff,  was  sufficiently  identified  and  referred  to  by  the  de- 
fendant, in  his  letters,  to  make  it  a  part  of  a  memorandum  signed 
by  him.  It  was  held  that  the  general  rule  is,  that  collateral 
papers,  adduced  to  supply  the  defect  of  signature  of  a  written 
agreement,  should  on  their  face  sufficiently  demonstrate  th'^ir 
reference  to  such  agreement  without  the  aid  of  parol  proof.  In 
what  was  said  of  an  exception  in  cases  where  parol  evidence 
leaves  no  ground  for  doubt,  we  do  not  concur.  Unless  the  essen- 
tial terms  of  the  sale  can  be  ascertained  from  the  writing  itself, 
or  by  reference  in  it  to  something  else,  the  writing  is  not  a  com- 
pliance with  the  statute ;  and  if  the  agreement  be  thus  defective, 
it  cannot  be  supplied  by  parol  proof,  for  that  would  at  once  in- 
troduce all  the  mischiefs  which  the  statute  was  intended  to  pre- 
vent. Williams  v.  Morris,  95  U.  S.  444,  456.  A  defective  refer- 
ence can  no  more  be  cured  by  parol  than  any  other  defective 
part  of  the  memorandum. 

The  writing,  called  in  this  case  the  defendant's  memorandum, 
is  insufficient,  because,  if  it  is  signed  by  the  defendant,  and  if  it 
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shows  that  he  bought  himber  of  some  one,  it  does  not  show  of 
whom  he  bought  it.    The  defendant's  letter  of  inquiry  is  insuffi- 
cient, because  it  does  not  show  that  he  bought  or  agreed  to  buy 
anything  of  anybody.     If  the  necessary  memorandum  were  de- 
scribed in  the  statute  (Gen.  St.  c.  201,  §  14)  as  a  scintilla  of  proof 
of  the  essentials  of  the  bargain,  and  if  the  question  were  whether, 
in  fact,  the  plaintiff  is  the  person  with  whom  the  defendant  con- 
tracted, one  question  of  law  would  be  whether  the  defendant's 
memorandum  and  letter  (with  or  without  other  evidence)   are 
competent  for  the  consideration  of  a  jury.    But  the  question  is, 
not  whether  there  is  an  infinitesimal  or  other  amount  of  circum- 
stantial evidence  from  which  a  jury  may  find  the  fact  not  stated 
in  the  writings,  but  whether  the  court  does  find,  upon  a  fair  le- 
gal construction  of  the  writings,  that  the  fact  is  stated  in  them. 
Taken  together,  with  all  the  meaning  that  is  expressed,  and  all 
that  can  be  implied,  by  the  most  strained  construction,  in  favor 
of  the  plaintiff,  the  defendant's  memorandum  and  letter  state, 
that  at  some  time  the  defendant  agreed  to  buy  of  somebody  15,- 
000  feet  of  clear  rock  maple  boards  of  certain  dimensions,  to  be 
delivered  at  the  railroad  track,  at  $20  a  thousand ;  and  that,  on 
the  21st  day  of  December,  1867,  the  defendant  inquired  of  the 
plaintiff,  by  letter,  whether  he  could  get,  for  the  defendant,  20,- 
000  feet  of  the  best  maple  lumber,  the  coming  winter,  saw  it  in  the 
winter  or  spring,  and  deliver  it  at  the  depot  at  the  plaintiff's 
place  the  next  July, — and  at  what  price  the  plaintiff  would  do 
this.     We  do  not  think  the  legal  import  of  this  statement  is, 
that  the  plaintiff  is  the  person  with  whom  the  defendant  con- 
tracted. 

•A  memorandum  (consisting  of  one  or  more  writings)  may  be 
read,  like  other  documents,  in  the  light  of  the  circumstances  in 
which  it  was  written,  for  the  explanation  of  its  latent  ambiguities, 
and  the  application  of  its  terms  to  the  peraons  and  things  suf- 
ficiently described  in  it.  But  this  rule  does  not  admit  parol  evi- 
dence to  supply  an  essential  part  of  the  contract,  the  omission 
of  which  is  patent  on  the  face  of  the  memorandum.  And  the 
inequitable  operation  of  the  statute  is  not  to  be  avoided  by  a  nar- 
row construction  of  the  law,  or  a  liberal  construction  of  the 
memorandum.  Arguments  from  inconvenience  and  injustice 
sometimes  tend  to  show  the  lawmakers'  intention.    But  tliere  is 
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reason  to  fear,  that  in  this  country  as  well  as  in  England,  the 
favor  with  which  som-e  staitutes,  and  the  dislike  with  which  oth- 
ers, have  been  regarded  by  courts  have  enlarged  the  distinction 
between  strict  and  loose  construction,  without  reference  to  the 
legislative  intent,  and  introduced  a  variable  standard  that  ex- 
poses the  province  of  the  legislature  to  judicial  invasion. 
Foster,  J.,  did  not  sit.  Verdict  set  aside. 


PARTON  V.  CROFTS. 
16  C.  B.  N.  8.  11;  33  L.  J.  C.  P.  189.     1864. 

Erle,  C.  J.  I  am  of  opinion  that  the  judgment  of  the  county 
court  judge  was  right.  The  action  was  for  not  accepting  goods 
sold  by  the  plaintiff  to  the  defendant.  It  is  clear  from  the  facts 
found  by  the  county  court  judge  that  Bentley  &  Co.,  the  brokers, 
were  employed  as  such  by  both  the  buyer  and  the  seller.  The 
buyer  proposed  to  take  the  iron,  the  subject  of  the  action,  at  a 
certain  price,  and  that  price  was  accepted  by  the  seller ;  and  in 
my  opinion  the  broker  was  the  common  agent  of  both  parties, 
and  had  authority  to  make  and  so  made  the  contract  between 
them.  The  question  which  we  have  to  determine  is,  whether  the 
requisites  of  the  statute  of  frauds  have  been  complied  with, — 
that  is  to  say,  whether  there  has  been  as  required  by  that  statute, 
a  memorandum  in  writing  of  the  contract.  I  am  careful  in 
drawing  the  distinction  between  making  a  contract  and  a  mem- 
orandum showing  that  the  contract  has  been  made,  and  which 
may  be  made  much  later  than  the  contract.  In  the  present  case 
the  memorandum  of  the  contract  which  was  produced  was  signed 
by  the  brokers,  who  were  agents  for  both  parties ;  and  it  stated 
that  the  iron  was  sold  to  the  defendant,  and  specifies  the  price. 
Mr.  Quain  says  that  the  usual  form  of  handing  the  bought  note 
to  the  purchaser  and  the  sold  note  to  the  seller  was  not  complied 
with  here  by  the  brokers,  and  that  the  only  one  of  the  two  in- 
struments which  was  produced  was  not  sufficient  to  satisfy  the 
statute.  I  am  of  opinion  that  the  note  produced  contained  a 
memorandum  of  the  contract  between  the  parties,  signed  by 
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their  agents  lawfully  authorized  as  required  by  the  statute.  It 
is  said  that  the  note  has  only  the  term  "sold,"  and  has  not  the 
term  "purchased";  but  th"  relation  of  buyer  and  seller  cannot 
come  into  existence  without  there  has  been  a  purchase  as  well 
as  a  sale;  and  when  therefore  the  memorandum  says  "sold,"  it, 
in  effect,  saj-s  also  "bought."  In  Sievewright  v.  Archibald,  17 
Q.  B.  Rep.  103;  s.  c.  20  Law  J.  Rep.  (N.  S.)  Q.  B.  529,  the 
bought  and  sold  notes  differed,  and  so  the  sufficiency  of  the  mem- 
orandum of  the  contract  was  defeated ;  but  here  only  one  of  the 
notes  was  produced,  which  therefore  distinguishes  this  case  from 
that  of  Sievewright  v.  Archibald.  I  am  of  opinion  that  it  is 
enough  for  the  plaintiff  to  produce  in  evidence  one  of  the  notes 
signed  by  a  person  acting  as  agent  for  both  parties,  and  I  think 
that  the  county  court  judge  came  to  a  right  conclusion. 

Concurring    opinions    were    delivered    by    Williams    and 

WiLLES,   J  J. 


THOIMPSON  V.  GARDINER. 
1  C.  P.  D.  777.     1876. 

Brett,  J.  This  was  an  action  for  not  accepting  butter  pur- 
suant to  contract.  It  was  tried  before  me,  and  I  directed  judg- 
ment to  be  entered  for  the  plaintiff.  A  motion  has  been  made 
to  enter  judgment  for  the  defendant  in  pursuance  of  leave  re- 
served by  me  for  that  purpose,  on  the  ground  that  there  was  no 
evidence  of  any  memorandum  of  the  contract  within  the  statute 
of  frauds.  The  facts  were  these:  The  contract  was  made  ■with 
a  person  who  must  be  taken  to  be  a  broker,  and  who  was  acting 
for  the  seller  only,  and  not  for  the  buyer.  The  defendant  agreed 
upon  the  terms  of  sale  with  the  broker.  These  terms  were  not 
disputed.  If  there  was  a  sufficient  memorandum  in  writing 
signed  by  or  on  behalf  of  the  party  to  be  charged,  the  defendant 
had  unjustifiably  refused  to  accept  the  butter.  The  broker  sent 
a  note  of  the  contract  to  the  buyer  and  also  to  the  seller.  He 
signed  the  note  which  was  sent  to  the  seller,  but  he  did  not  sign 
that  which  he  sent  to  the  buyer.  He,  however,  entered  in  his 
broker's  book  both  the  bought  and  the  sold  note,  and  signed  them 
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both.  The  butter  was  tendered  to  the  defendant  some  time  after 
the  note  was  sent  to  him,  he  having  kept  the  latter  until  then 
without  complaint  or  remonstrance.  The  reason  he  assigned  for 
his  refusal  was,  not  that  he  had  not  entered  into  the  contract, 
but  that  the  note  sent  to  him  was  not  signed.  I  decline  to  enter 
into  the  terms  of  the  two  notes,  as  to  which  was  the  bought  and 
which  was  the  sold  note.  The  real  question  upon  the  notes  on 
this  point  always  turns  on  the  person  to  whom  the  note  is  sent. 
If  the  broker  is  authorized  by  the  buyer  to  make  a  contract,  the 
note  sent  by  him  to  the  seller  is  the  note  which  is  intended  to  be 
the  bargain,  and  vice  versa.  The  note  which  was  to  bind  the 
defendant  here,  was  the  sold  note.  "We  are  not  driven  to  rely 
on  the  notes  in  the  broker's  book,  because  the  note  delivered  to 
the  plaintiff  (if  the  broker  had  authority  to  sign  the  memoran- 
dum) binds  him.  The  authorities  are  conclusive  to  show  that 
the  broker,  acting  for  one  of  the  contracting  parties,  making  a 
contract  for  the  other,  is  not  authorized  by  both  to  bind  both. 
But  the  broker  who  makes  a  contract  for  one  may  be  authorized 
by  that  person  to  make  and  sign  a  memorandum  of  the  contract. 
That  has  frequently  been  held.  The  question  here  is  whether 
there  was  any  evidence  that  the  broker  was  so  authorized.  The 
evidence  was,  that  a  note  of  the  bargain  was  sent  to  the  buyer; 
and  that  his  only  objection  was,  not  that  the  broker  who  sent  it 
had  no  authority  to  send  it,  or  that  no  such  contract  was  made, 
but  that  the  memorandum  sent  to  him  was  not  signed.  That  was 
ample  evidence  for  the  jury  that  the  defendant  recognized  the 
authority  of  the  broker  to  sign  for  him.  Luckily,  however,  the 
broker  did  sign  the  note  which  was  to  bind  the  defendant, 
this  is,  the  sold  note.  Then,  this  further  fact  remains,  that  the 
broker  kept  a  book  in  which  both  bought  and  sold  notes  were 
entered  and  signed  by  him.  I  therefore  think  that,  even  if  the 
signature  to  the  note  sent  to  the  seller  was  not  sufficient  to  bind 
the  buyer,  the  signature  in  the  broker's  book  was  enough  to 
satisfy  the  statute.  The  broker  being  a  broker  authorized  to 
make  a  memorandum  of  the  contract  on  the  defendant's  behalf, 
the  entry  in  his  book  was  sufficient  evidence  of  a  memorandum 
of  the  bargain  signed  by  a  duly  authorized  agent  within  the 
meaning  of  the  statute  of  frauds  to  bind  the  defendant. 

My  Brother  Grove  has  doubts,  and  wislies  me  to  say  that,  in 
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his  judgment,  the  fact  of  the  defendant  keeping  the  note  sent 
to  him  without  objection  was  not  sufficient  to  show  an  authority 
in  the  broker  to  bind  him.  But  he  thinks  that,  inasmuch  as  when 
the  defendant  made  the  objection  he  confined  it  to  saying,  "You 
did  not  sign  it,"  he  thereby  admitted  the  agency  of  the  broker 
to  make  the  contract  on  his  behalf.  He  therefore  agrees  with  me 
that  judgment  was  rightly  entered  for  the  plaintiff. 

My  Brother  Archibald  authorizes  me  to  say  that  he  concurs 
in  the  above  judgment,  and  in  the  reasons  I  have  given. 

Judgment  for  the  plaintiff. 


CHAPTER  V. 

EFFECT  OF  THE  CONTRACT  IN  PASSING  PROPERTY, 

1.      THE  S.\LE   OF  A   SPECIFIC   CHATTEL   UNCONDITIONALLY.* 

UPSON  V.  HOLMES. 
51  Conn.  500.    1883. 

Carpenter,  J.  The  defendants  purchased  of  the  plaintiff  all 
the  wood  standing  upon  a  eertein  lot,  estimated  to  he  about  fif- 
teen hundred  cords,  at  $1.60  per  cord.  They  at  the  same  time 
contracted!  with  one  Carter  to  cut  and  haul  the  wood.  The 
plaintiff  had  been  in  the  habit  of  purchasing  wood  for  them  and 
of  superintending  the  cutting  and  hauling.  On  this  occasion  he 
declined  to  cut  and  haul  the  wood,  or  be  responsible  for  it,  as 
he  had  been  in  the  habit  of  doing;  but  the  defendants'  agent 
said  to  the  plaintiff  that  he  wanted  the  payments  for  the  cut- 
ting and  hauling  to  be  made  in  the  usual  manner,  through  the 
plaintiff,  fcy  orders  from  him  on  the  defendants.  The  plaintiff 
consented  to  ascertain  from  time  to  time  how  much  was  cut  and 
hauled  by  Carter,  and  to  act  for  the  defendants  in  making  pay- 
ment therefor.  This  arrangement  was  made  solely  as  a  matter 
of  convenience  to  the  defendants  in  keeping  accounts.  The  wood 
was  to  be  measured  in  the  defendtats'  yard  and  paid  for  after 
measurement.  But  the  delivery  of  the  wood  there  and  its  meas- 
urement were  not  a  part  of  the  contract  between  the  plaintiff 
and  defendants,  unless  made  so  as  matter  of  law  from  the  facts 
found. 

Carter  cut,  piled,  and  measured  fifteen  hundred  and  fifteen 
cords  of  wood.  He  delivered  at  the  defendants'  yard  about  one 
hundred  and  ninety-seven  cords.  The  balance  of  the  wood,  ex- 
cept about  one  hundred  cords,  was  destroyed  by  an  accidental 
fire.  The  small  quantity  not  destroyed  was  afterwards  delivered 
to  the  defendants.     Before  the  fire  the  defendants  paid  Carter 

*See  Sees.  1082-1083,  Vol.  8,  Cyclopedia  of  Law. 
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for  all  the  cutting,  and  for  hauling  the  wood  actually  placed  in 
their  yard.  The  plaintiff  has  been  paid  nothing  for  the  wood. 
This  action  is  brought  to  recover  the  value  of  the  wood  so  sold. 

The  defendants  claimed  that  they  were  liable  only  for  the 
amount  of  wood  actually  measured  in  their  yard.  The  court 
overruled  this  claim  and  rendered  judgment  for  the  whole 
amount,  and  the  defendants  appealed. 

The  court  below  evidently  construed  the  contract  as  a  sale 
of  wood  standing,  and  not  as  a  sale  of  wood  to  be  delivered  by 
the  vendor  at  the  yard  of  the  purchaser.  In  this  there  was  no 
error.  The  defendants  by  the  terms  of  the  contract  were  to  cut 
and  haul  the  wood  at  their  own  expense.  The  plaintiff,  except 
as  he  acted  to  a  limited  extent  as  the  agent  of  the  defendants 
in  paying  for  the  cutting  and  drawing,  had  nothing  to  do  with 
it.  The  contract  gave  the  defendants  an  implied  license  to  enter 
the  premises  and  sever  the  wood  from  the  stump.  This  was  done 
and  the  wood  piled  up.  Then  certainly,  if  not  hefore,  there  was 
a  complete  delivery  to  the  purchaser.  The  fact  that  the  wood 
was  on  the  plaintiff's  land  does  not  prevent  a  legal  delivery;  for 
there  was  an  implied  license  not  only  to  cut  and  pile  the  wood, 
but  also  to  draw  it  off.  For  this  purpose  they  had  a  reasonable 
time.  The  wood  was  subject  to  the  control  of  the  defendants 
and  not  ctf  the  plaintiff;  it  was  in  fact  in  their  possession.  It 
is  reasonable  that  it  should  be  at  the  risk  of  the  party  controlling 
it,  and  who  might  at  his  pleasure  delay  or  facilitate  its  removal. 
The  circumstance  that  the  wood  was  to  be  measured  and  paid 
for  after  it  was  delivered  at  the  defendants'  yard  is  unimportant. 
That  relates  to  the  time  and  manner  of  payment,  and  not  to 
the  change  of  title.  "Where  goods  are  sold  and  delivered  to  be 
paid  for  on  the  happening  of  a  certain  event,  the  vendor  will 
not  be  deprived  of  his  right  to  recover  merely  because  the  event 
on  which  payment  is  to  be  made  has  by  accident  become  impos- 
sible. Upon  the  same  principle,  when  the  quantity  is  to  be 
ascertained  by  measurement  at  a  particular  time  or  place,  or  ini 
a  particular  manner,  if  such  measurement  becomes  impossible, 
nevertheless  the  quantity  may  be  ascertained  in  some  other  man- 
ner. 

The  suggestion  that  the  plaintiff  cannot  recover  on  this  com- 
plaint, because  standing  trees  are  not  goods  and  merchandise,  is 
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not  tenable.  The  substance  of  the  transaction  was  a  sale  of  wood. 
The  parties  contemplated  a  severance  from  the  realty ;  and  when 
it  was  in  fact  severed  it  became  personal  property.  The  con- 
tract therefore  should  'be  treated  as  a  sale  of  personal  chattel. 

There  is  no  error. 
In  this  opinion  the  other  judges  concurred. 


RESTAL  V.  ENGEMOEN. 
67  N.  W.  (Minn.)  1146.     1896. 

Canty,  J.  This  action  was  brought  to  recover  $38.41,  the 
price  of  a  cow  and  steer  which  plaintiff  alleges  he  sold  to  de- 
fendant. Plaintiff  had  a  verdict,  and  from  the  judgment  en- 
tered therein  defendant  appeals.  Plaintiff  testified  that  about 
March  1,  1892,  defendant  came  to  his  farm,  looked  at  the  cow  and 
the  steer,  and  agreed  to  give  him  2  cents  per  pound  for  the  cow 
and  2.35  cents  per  pound  for  the  steer,  paid  him  $1  on  the  cow 
and  $1  on  the  steer,  and  asked  him  to  keep  them,  and  feed  them 
corn  and  potatoes,  until  April  26th  following,  and  then  to  de- 
liver them  to  defendant  at  Pelican  Rapids,  a  town  some  distance 
from  the  farm ;  that  plaintiff  did  so  keep,  feed,  and  deliver  them, 
but  that  defendant  refused  to  receive  them.  Thereupon  plain- 
tiff weighed  them,  and  thereby  ascertained  the  amount  of  the 
purchase  price.  Defendant  testified  that  he  told  plaintiff  that 
he  would  take  the  cattle  at  the  price  specified,  if  plaintiff  would 
"feed  them  up  to  beef."  Said  the  witness:  "I  told  him  I 
could  not  handle  cows  at  all  unless  they  were  fed  up  to  beef. 
.  .  .  They  were  very  poor.  I  could  not  take  them  because 
they  were  not  fed  up  to  beef."  Plaintiff  testified  that  defendant 
merely  told  him  to  feed  "them  a  little  potatoes  and  com,  but 
don't  give  them  too  much  any  of  the  time,"  and  denies  that  he 
agreed  to  fatten  them.  We  are  of  the  opinion  that  the  evidence 
does  not  sustain  the  verdict  and  judgment.  In  Martin  v.  Hurl- 
but,  9  Minn.  142  (Gil.  132),  the  following  extract  is  quoted  with 
approval  from  Joyce  v.  Adams,  8  N.  Y.  291:  *'It  is  a  general 
rule  of  law  that,  where  a  contract  is  made  for  the  purchase  of 


76     EFFECT  OF  CONTRACT  IN  PASSING  PROPERTY. 

goods,  and  nothing  is  said  aibout  payment  or  delivery,  the  prop- 
erty  passes  immediately,  so  as  to  cast  upon  the  purchaser  all 
future  risk,  if  nothing  further  remains  to  be  done  to  the  goods, 
although  he  cannot  take  them  away  without  paying  the  price. 
But  if  anything  remains  to  be  done  on  the  part  of  the  seller,  as 
between  him  and  the  buyer,  such  as  weighing,  measuring,  or 
counting  out  a  common  parcel,  before  the  goods  purchased  are 
to  be  delivered,  until  that  is  done  the  right  of  property  has  not 
attached  in  the  buyer. ' '  'See  also  Rail  v.  Lumber  Co.,  47  Minn. 
422.  ...  In  the  present  case  there  were  altogether  too  many 
things  to  be  done  by  the  vendor  to  the  chattels  before  delivery, 
and  too  few  circumstances  indicating  an  intention  to  vest  title 
immediately,  so  that  a  finding  that  such  intention  existed  cannot 
be  sustained.  Plaintiff's  remedy  was  an  action  for  damages  for 
a  breach  of  the  executory  contract. 

Judgment  reversed  and  a  new  trial  granted. 


SANGER  V.  WATERBURY. 
116  N.  Y.  371.     1889. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court,  in  the  second  judicial  department,  entered  upon  an  order 
made  December  14,  1886,  which  affirmed  a  judgment  in  favor 
of  the  defendants,  entered  upon  a  verdict  directed  by  the  court. 
This  was  an  action  of  replevin  brought  to  recover  the  possession 
of  238  bags  of  coffee  identified  and  described  in  tbe  complaint 
as  follows:  "89  bags,  marked  No.  6,  H.  L.  B.  &  Co.,  D.  B.  & 
Co. ;  32  bags,  marked  No.  8,  H.  L.  B.  &  Co.,  D.  B.  &  Co. ;  14  bags, 
marked  No.  10,  H.  L.  B.  &  Co.,  D.  B.  &  Co. ;  29  bags,  marked  No. 
12,  II.  L.  B.  &  Co.,  D.  B.  &  Co. ;  68  bags,  marked  No.  14,  H.  L.  B. 
&  Co.,  D.  B.  &  Co.;  6  bags,  marked  No.  16,  II.  L.  B.  &  Co., 
D.  B.  &  Co."  The  complaint  alleged,  and  the  answer  admitted, 
"that  on  or  about  the  22d  day  of  July,  1885,  the  said  goods 
.  .  .  were  sold  by  the  plaintiffs  to  the  defendants,  Jolm  K. 
IIu.ston  and  James  E.  Huston,  ...  on  the  credit  of  sixty  days 
for  one-half  thereof,  and  of  ninety  days  for  the  balance  thereof." 
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It  appeared  tliat  the  plaintiffs,  on  the  6th  day  of  July,  1885, 
purchased  of  Boulton,  Bliss  &  Dallett,  605  bags  of  coffee,  then 
stored  with  E.  B.  Bartlett  &  Co.  On  the  22d  day  of  July,  the 
plaintiffs  sold  the  238  bags  of  coffee  hereinbefore  referred  to 
to  J.  K.  Huston  &  Co.,  of  Philadelphia.  That  firm,  on  the  24th 
day  of  July,  upon  the  security  of  the  coffee  thus  purchased, 
borrowed  from  the  defendants,  Waterbury  &  Force,  $2,300,  and 
then  transferred  the  coffee  to  them.  On  July  27th  following, 
said  firm  failed,  making  a  general  assignment.  On  the  next  day 
the  plaintiffs  commenced  this  action,  by  means  of  which  the 
coffee  was  taken  from  the  possession  of  Waterbury  &  Force. 
The  coffee  then  was,  as  it  had  been  from  the  time  of  the  pur- 
chase by  the  plaintiffs,  actually  deposited  in  the  warehouse  of 
E.  B.  Bartlett  &  Co.,  and  had  not  as  yet  been  weighed. 

Parker,  J.  The  appellant  contends  that  the  title  to  the  coffee 
in  controversy  did  not  pass  to  J.  K.  Huston  &  Co.,  and  that 
therefore  the  transfer  to  Waterbury  &  Force  did  not  vest  in  them 
the  title  or  the  possession.  The  sale  is  admitted;  but  as  the 
coffee  had  to  be  weighed,  in  order  to  ascertain  the  amount  to  be 
paid  to  plaintiffs,  it  is  insisted  that  the  title  remained  in  the 
plaintiffs.  In  aid  of  this  contention  is  invoked  the  rule  that 
where  something  remains  to  be  done  by  the  seller  to  ascertain 
the  identity,  quantity,  or  quality  of  the  article  sold,  or  to  put  it 
in  the  condition  which  the  contract  requires,  the  title  remains  in 
the  vendor  until  the  condition  be  complied  with.  The  appellant 
cites  a  number  of  authorities  which,  he  urges,  so  apply  this  rule 
as  to  make  it  applicable  to  the  case  here  presented.  It  is  said 
in  Groat  v.  Gile,  51  N.  Y.  431,  that  this  ''rule  has  reference  to  a 
sale,  not  of  specific  property  clearly  ascertained,  but  of  such  as 
is  to  be  separated  from  a  larger  quantity,  and  is  necessary  to  be 
identified  before  it  is  susceptible  of  delivery.  The  rule  or  princi- 
ple does  not  apply  where  the  number  of  the  particular  articles 
sold  is  to  be  ascertained  for  the  sole  purpose  of  determining  the 
total  value  thereof  at  certain  specified  rates,  or  a  designated 
fixed  price."  This  distinction  is  recognized  and  enforced  in 
Crofoot  V.  Bennett,  2  N.  Y.  258;  Kimberly  v.  Patchin,  19  N.  Y. 
330 ;  Bradley  v.  Wheeler,  44  N.  Y.  495.  In  Crofoot  v.  Bennett, 
supra,  the  court  say:  "If  the  goods  sold  are  clearly  identified, 
then,  although  it  may  be  necessary  to  numlber,  weigh,  or  measure 
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them,  in  order  to  ascertain  what  would  be  the  price  of  the  whole 
at  a  rate  agreed  upon  betw^een  the  parties,  the  title  will  pass." 
This  expression  of  the  court  is  cited  with  approval  in  Burrows 
V.  Whitaker,  71  N.  Y.  291,  in  which  case,  after  a  full  discussion 
of  the  authorities,  the  court  approved  the  rule  as  laid  dow^n  in 
Groat  V,  Gile,  supra.  Now  applying  that  rule  to  the  facts  in 
this  ease,  nothing  remained  to  be  done  in  order  to  identify  the 
goods  sold ;  because  while,  out  of  a  larger  lot,  238  bags  of  coffee 
were  disposed  of.  nevertheless,  as  appears  from  the  complaint 
and  the  testimony  adduced,  the  bags  were  so  marked  that  there 
was  no  difficulty  about  identifying  the  particular  bags  sold. 
There  remained,  therefore,  nothing  to  be  done  except  to  weigh 
the  coffee  for  the  purpose  of  ascertaining  the  purchase  price ;  for 
whether  the  238  bags  of  coffee  should  prove  to  weigh  more  or 
less  than  the  parties  anticipated  was  not  of  any  consequence. 
Whatever  it  should  prove  to  be,  for  that  number  of  pounds  J. 
K.  Huston  &  Co.  had  agreed  to  pay.  This  case,  therefore,  does 
not  come  within  the  rule  contended  for  by  the  appellants,  but, 
instead,  is  governed  by  the  principle  enunciated  in  Groat  v.  Gile. 

Having  reached  the  conclusion  that  the  title  and  the  posses- 
sion passed  to  J.  K.  Huston  &  Co.,  it  becomes  unnecessary  to 
consider  any  of  the  other  questions  discussed,  for  the  plaintiffs 
are  without  title  upon  which  to  found  the  right  to  maintain  an 
action. 

The  judgment  appealed  from  should  he  affirmed.    All  concur. 


2.  CHATTELS  SPECIFIC   BUT   SALE   CONDITIONAL.* 

LINGHAM  v.  EGGLESTON. 
27  Mich.  324.     1873. 

CooLEY,  J.  The  contest  in  this  case  relates  to  a  sale  of  lumber 
by  Eggleston  to  Lingham  and  Osborne,  and  the  question  involved 
is,  whether  the  contract  between  the  parties  amounted  to  a  sale 
in  presenti  and  pasvsed  the  title,  or  merely  to  an  executory  con- 

*  See  Sec.  1084,  Vol.  8,  Cyclopedia  of  Law. 
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tract  of  sale.  The  lumber,  subsequent  to  the  contract,  and  before 
actual  delivery  to  the  purchasers,  was  accidentally  destroyed  by 
fire,  and  the  purchasers  now  refuse  to  pay  for  it,  on  the  ground 
that  it  never  became  their  property.  The  action  was  brought  by 
Eggleston  for  goods  bargained  and  sold,  and  in  the  court  below 
he  recovered  judgment. 

There  appears  to  be  very  little  dispute  about  the  facts.  The 
lumber  was  piled  in  Eggleston 's  mill  yard  at  Birch  Run.  In 
September,  1871,  he  sold  his  mill  to  a  Mr.  Thayer,  reserving  the 
right  to  leave  the  lumber  in  the  yard  until  he  disposed  of  it.  To 
most  of  the  lumber  the  plaintiff  had  an  exclusive  title;  but  there 
were  four  or  five  piles  which  he  owned  jointly  with  one  Robinson. 
The  whole  amount  was  from  200,000  to  250,000,  excluding  Rob- 
inson's share  in  the  four  or  five  piles.  The  defendants  went  to 
the  mill  yard  September  23,  1871,  and  proposed  to  buy  the  lum- 
ber. Plaintiff  went  through  the  yard  with  them,  pointed  out 
the  several  piles,  and  designated  those  in  which  Robinson  had  an 
undivided  interest,  and  also  some  piles  of  shingles  which  they 
proposed  to  take  with  the  lumber.  After  examining  the  whole 
to  their  satisfaction,  the  defendants  agreed  upon  a  purchase,  and 
the  following  written  contract  was  entered  into : — 

Flint,  September  23,  1871. 
Lingham  and  Osborne  bought  from  C.  Eggleston  this  day,  all 
the  pine  lumber  on  his  yard  at  Birch  Run  at  the  following  prices: 
For  all  common,  eleven  dollars,  and  to  include  all  better  at  the 
same  price;  and  for  all  culls,  five  dollars  and  fifty  cents  per  M., 
to  be  paid  for  as  follows:  five  hundred  dollars  to-day,  and  five 
hundred  dollars  on  the  10th  of  October  next;  the  balance,  one 
half  on  the  1st  day  of  January,  A.  D.  1872,  and  the  rest  on  the 
1st  day  of  February  following;  said  lumber  to  be  delivered  by 
said  Eggleston  on  board!  of  cars  when  requested  by  said  Ling- 
ham  and  Osborne,  which  shall  not  be  later  than  10th  of  Novem- 
ber next.  Also  some  shingles  at  two  dollars  per  M.  for  No.  2, 
and  four  dollars  for  No.  1. 
(Signed) 

Lingham  &  Osborne. 

Chauncey  Eggleston,  Jr. 

The  $500  mentioned  in  this  contract  to  be  paid  at  the  time  of 
its  execution  was  paid.  A  few  days  later  defendants  went  to 
the  mill  yard  in  plaintiff's  absence  and  loaded  two  cars  with  the 
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lumber.  He  returned  before  they  had  taken  them  away,  and 
helped  them  count  the  pieces  on  the  cars,  but  left  them  to  meas- 
ure them  afterwards.  At  this  time  the  lumber  in  the  piles  had 
not  been  assorted,  inspected,  or  measured.  There  was  disagree- 
ment between  the  parties  as  to  whether  they  had  fixed  upon  a 
person  to  inspect  the  lumber,— the  defendants  claiming  that  such 
was  tie  fact.  On  the  9th  day  of  October,  1871,  Lingham  met 
plaintiff  on  the  cars  at  Flint,  and  told  him  the  fires  were  raging 
near  Birch  Run;  that  the  lumber  yard  was  safe  yet,  but  that 
there  were  eight  cars  standing  on  the  side  track,  and  he  had  bet- 
ter go  up  to  Birch  Run  and  load  what  were  there,  and  get  what 
lumber  he  couldi  away ;  plaintiff  took  the  first  train  for  the  pur- 
pose, and  while  on  the  train  the  train  boy  gave  him  the  follow- 
ing note  from  Lingham : — 

Holly. 

Mr.  Eggleston:  You  may  load,  say  ten  thousand,  if  you 
think  best,  on  each  car,  and  we  can  have  it  inspected  as  it  is  un- 
loaded.   I  will  try  and  come  up  to-morrow. 

When  plaintiff  reached  Birch  Run  the  fire  was  raging  all 
about  the  mill,  and  that,  with  all  the  lumber  in  the  yard,  was 
soon  totally  destroyed  by  fire.  Such  are  the  undisputed  facts  in 
the  case ;  and  upon  these  the  jury  were  instructed  in  substance 
that  a  completed  contract  of  sale  was  made  out,  and  the  plaintiff 
was  entitled  to  recover  the  purchase  price. 

Where  no  question  arises  under  the  statute  of  frauds,  and  the 
rights  of  creditors  do  not  intervene,  the  question  whether  a  sale 
is  completed  or  only  executory,  must  usually  be  determined 
upon  the  intent  of  the  parties  to  be  ascertained  from  their  con- 
tract, the  situation  of  the  thing  sold,  and  the  circumstances  sur- 
rounding the  sale.  The  parties  may  settle  this  by  the  express 
words  of  their  contract,  but  if  they  fail  to  do  so,  we  must  deter- 
mine from  their  acts  whether  the  sale  is  complete.  If  the  goods 
sold  are  sufficiently  designated  so  that  no  question  can  arise  as 
to  the  thing  intended,  it  is  not  absolutely  essential  that  there 
shouhl  bo  a  delivery,  or  that  the  goods  should  be  in  deliverable 
condition,  or  that  the  quantity  or  quality,  when  the  price  de- 
pends upon  either  or  both,  should  be  determined.  All  these  are 
circumstances  having  an  important  bearing  when  we  are  seeking 
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to  arrive  at  the  intention  of  the  parties,  but  no  one  of  them,  nor 
all  combined,  are  conclusive.   .    .    . 

Upon  this  general  principle  there  is  no  difficulty  in  reconcil- 
ing most  of  the  reported  decisions.  And  even  without  express 
words  to  that  effect,  a  contract  has  often  been  held  to  be  a  com- 
pleted sale,  where  many  circumstances  were  wanting  and  many 
things  to  be  done  by  one  or  both  the  parties  to  fix  conclusively 
the  sum  to  be  paid  or  to  determine  some  other  fact  material  to 
their  respective  rights. 

The  most  important  fact  indicative  of  an  intent  that  title  shall 
pass  is  generally  that  of  delivery.  If  the  goods  be  completely 
delivered  to  the  purchaser,  it  is  usually  very  strong,  if  not  con- 
clusive, evidence  of  intent  that  the  property  shall  vest  in  him 
and  be  at  his  risk,  notwithstanding  weighing,  measuring,  inspec- 
tion, or  some  other  act  is  to  be  done  afterwards.  A  striking  case 
in  illustration  is  that  of  Young  v.  Mathews,  Law  R.,  2  Exch. 
127,  where  a  large  quantity  of  bricks  was  purchased  in  kilns. 
Only  a  part  of  them  were  burned,  and  none  of  them  were  counted 
out  from  the  rest ;  but  they  were  paid  for,  and  such  delivery  as 
in  the  nature  of  the  ease  was  practicable  was  made.  The  court 
held  that  the  question  was  one  of  intention  merely,  and  that  it 
was  evident  the  parties  intended  the  title  to  pass.  To  the  same 
effect  are  Woods  v.  Russell,  5  B.  &  Aid.  942 ;  Riddle  v.  Varnum, 
20  Pick.  280;  Bates  v.  Conklin,  10  Wend.  389;  Olyphant  v. 
Baker,  5  Denio,  379;  Bogy  v.  Rhodes,  4  Greene  (Iowa),  133;  Cro- 
foot  V.  Bennett,  2  N.  Y.  258;  Cunningham  v.  Ashbrook,  20 
Mo.  553. 

So,  if  the  goods  are  specified,  and  all  that  was  to  be  done  by 
the  vendor  in  respect  thereto  has  heen  done,  the  title  may  pass, 
though  the  quantity  and  quality,  and  consequently  the  price  to 
be  paid,  are  still  to  be  determined  by  the  vendee.  Turley  v. 
Bates,  2  H.  &  C.  200 ;  Kohl  v.  Lindley,  39  111.  195. 

And  even  if  something  is  to  be  done  by  the  vendor,  but  only 
when  directed  by  the  vendee,  and  for  his  convenience,  as,  for  in- 
stance, to  load  the  goods  upon  a  vessel  for  transportation,  the 
property  may  pass  by  the  contract  of  sale  notwithstanding. 
Whitcomb  v.  Whitney,  24  Mich.  486;  Terry  v.  Wheeler,  25  N. 
Y.  520. 

But  the  authorities  are  too  numerous  and  too  uniform  to  jus- 
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tify  cit-ation,  which  hold  that  where  anything  is  to  be  done  by 
the  vendor,  or  by  the  mutual  concurrence  of  both  parties,  for  the 
purpose  of  ascertaining  the  price  of  the  goods,  as  by  weighing, 
testing,  or  measuring  them,  where  the  price  is  to  depend  upon 
the  quantity  or  quality  of  the  goods,  the  performance  of  those 
things  is  to  be  deemed  presumptively  a  condition  precedent  to 
the  transfer  of  the  property,  although  the  individual  goods  be 
ascertained,  and  they  are  in  the  state  in  which  they  may  and 
ought  to  be  accepted.   .    .    . 

What,  then,  are  the  facts  in  this  case  from  which  the  intent  of 
the  parties  is  to  be  inferred?  The  lumber  was  specifically  desig- 
nated, so  that  no  question  of  identity  could  arise.  It  was  not 
delivered,  and  the  vendor  was  to  place  it  on  board  the  cars,  if 
desired  to  do  so,  within  a  time  specified;  "but  as  in  any  event 
the  vendees  were  to  take  it  at  Birch  Run,  and  it  was  optional 
with  them  to  load  it  on  the  cars  themselves  or  to  have  the  vendor 
do  it  for  them,  and  they  had  no  right  to  require  that  he  should 
do  so  after  the  day  named,  we  think  the  circumstance  that  actual 
delivery  was  not  made  is  not  one  of  very  much  importance  in 
the  present  discussion.  What  is  of  more  importance  is,  that 
neither  the  quality  nor  the  quantity  was  determined;  and  the 
evidence  in  the  case  shows  that  as  to  these  there  might  very  well 
be,  and  actually  were,  great  differences  of  opinion.  The  price  to 
be  paid  was  consequently  not  ascertained,  and  could  not  be  until 
the  qualities  were  separated  and  measurement  had. 

It  will  be  observed  that  the  contract  did  not  provide  how  or 
by  whom  the  inspection  and  measurement  should  be  made.  It 
was  certainly  not  the  right  of  either  party  to  bind  the  other  party 
by  an  inspection  and  measurement  of  his  own ;  it  was  the  right  of 
both  to  participate,  and  we  must  suppose  such  was  the  intent, 
unl(«vs  .something  clearly  appears  in  the  case  to  show  the  contrary. 
Nothing  of  that  nature  appears  in  the  record  except  the  disputed 
rvidonce  of  defendants,  that  a  person  was  agreed  upon  for  the 
I)iirpose.  The  note  sent  by  Lingham  to  Eggleston,  proposing 
that  the  eight  cars  be  loaded  and  that  the  vendees  make  the 
proper  inspection,  was  a  mere  proposition,  and  never  acted  upon. 
It  is  very  evident  Eggleston  was  under  no  obligation  to  trust  this 
important  transaction  exclusively  to  the  vendees,  and  we  have 
no  right  to  infer  that  he  would  have  done  so.     It  follows  that 
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something  of  high  importance  remained  to  be  done  by  the  vendor 
to  ascertain  the  price  to  be  paid;  and  as  this,  under  all  the 
authorities,  was  presumptively  a  condition  precedent  to  the  trans- 
ference of  the  title, — nothing  to  the  contrary  appearing, — the 
court  should  have  so  instructed  the  jury.  The  instructions  given 
were  in  substance  directly  to  the  contrary. 

It  follows  that  the  judgment  must  be  reversed,  with  costs,  and 
a  new  trial  ordered. 

The  other  justices  concurred. 


TERRY  V.  WHEELER. 

25  N.  Y.  520.     1862. 

Action  to  recover  the  purchase  price  of  hmiber  which  had  been 
paid  by  plaintiff's  assignor  to  defendant.  The  lumber  was  sold 
by  defendant  to  plaintiff's  assignor  upon  the  terms  stated  in  the 
following  writing: — 

"Troy,  N.  Y.,  August  24,  1854.  Mr.  Lewis  Elmore,  Bought  of 
E.  B.  Wheeler.     (Terms — Three  months  from  date  of  sale.) 

4,160  feet  clear  pine,  $34 $141.44 

4J79     "       4       "  24 114.69 

7,319     "     box     "         20 146.38 

1/2  Inspection   2.03 

600  pieces  boards,  17c 102.00 

$506.54 

Cr. 

By  deduction  for  cash $5.00 

Aug.  25     By  cash 250.00 

Your  note  due  Nov.  28 251.54 

$506.54 

"Rec'd  payment  as  above,  E.  B.  Wheeler,  Per.  Wm.  A.  Craig. 
To  be  delivered  to  the  cars  free  of  charge.  E.  B.  Wheeler, 
Craig." 

The  memorandum  as  to  delivery  was  added  after  the  sale  was 
made.     On  the  day  of  sale  and  before  delivery  the  lumber  was 


84     EFFECT  OF  CONTRACT  IN  PASSING  PROPERTY. 

destroyed  by  fire  without  defendant's  fault.  From  a  judgment 
for  plaintiff,  which  was  affirmed  at  general  term,  defendant  ap- 
pealed. 

Selden,  J.  .  .  .  The  point  which  is  made  upon  the  contra- 
dictory character  of  the  evidence  in  relation  to  the  contract  to 
deliver  the  lumber  on  the  cars,  and  its  sufficiency  to  establish 
such  contract,  presents  only  a  question  of  fact  which  this  court 
cannot  review.   .    .    . 

But  in  the  view  which  I  take  of  the  remaining  question,  it  be- 
comes immaterial  whether  there  was  a  contract  to  deliver  at  the 
cars  or  not.    The  lumber  had  not  been  actually  delivered,  but  re- 
mained in  the  possession  of  the  vendor.    In  the  absence  of  any 
express  contract  to  deliver,  there  was  an  implied  one  to  deliver  at 
the  yard  of  the  vendor,  when  called  for.    In  either  case  the  lum- 
ber did  not  remain  at  the  risk  of  the  vendor,  if  the  title  did  not 
remain  in  him.     The  risk  attends  upon  the  title,  not  upon  the 
possession  where  there  is  no  special  agreement  upon  the  subject. 
Tarling  v.  Baxter,  6  Barn.  &  Cress.  360 ;  Willis  v.  Willis,  6  Dana, 
49 ;  Hinde  v.  Whitehouse,  7  East,  558 ;  Joyce  v.  Adams,  8  N.  Y. 
296;  2  Kent  Com.  492,  496;  Noy's  Maxims,  88.     I  entertain  no 
doubt  that  upon  the  facts  found  in  this  case,  the  title  was  in  the 
vendee.    The  lumber  was  selected  by  both  parties  and  designated 
as  the  lumber  sold  to  Elmore,  except  the  six  hundred  pieces 
which  were  selected  by  the  parties,  and  the  precise  pieces  sold 
designated  with   as  much   precision   as   if  the   purchaser   had 
marked  every  piece  with  his  name ;  that  which  was  sold  by  meas- 
urement was  inspected  and  measured,  and  the  quantity  ascer- 
tained ;  the  price  for  the  whole  was  agreed  upon  and  paid  and  a 
bill  of  parcels  receipted  and  delivered  to  the  purchaser.     These 
facts,  I  think,  vested  the  title  in  the  purchaser,  notwithstanding 
the  agreement  of  the  seller  to  deliver  the  lumber  free  of  charge 
at  the  cars.     "The  sale  of  a  specific  chattel  passes  the  property 
therein  to  the  vendee  without  deliver^'."     Chitty  Contr.    (8th 
Am.  ed.)  332.     "It  is  a  general  rule  of  the  common  law  that  a 
mere  contract  for  the  sale  of  goods,  where  nothing  remains  to  be 
done  by  the  seller  before  making  delivery,  transfers  the  right 
of  property,  although  the  price  has  not  been  paid,  nor  the  thing 
sold  delivered  to  the  purchaser."     Olyphant  v.  Baker,  5  Den. 
382.    The  authorities  are  numerous,  where  the  expression  is  used 
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that  if  anything-  remains  to  be  done  by  the  seller,  the  title  does 
not  pass ;  but  the  cases  which  are  referred  to  to  sustain  that  posi- 
tion, only  go  the  length  of  showing  that  where  something  is  to 
be  done  by  the  seller  to  ascertain  the  identity,  quantity,  or  (jual- 
ity  of  the  articles  sold,  or  to  put  it  in  the  condition  which  the 
terms  of  the  contract  require,  the  title  does  not  pass.     2  Kent 
Com.  496 ;  Hanson  v.  Meyer,  6  East,  614 ;  Simmons  v.  Swift,  5 
Barn.  &  Cress.  857;  Joyce  v.  Adams,  8  N.  Y.   291;  Field  v, 
Moore,  Lalor's  Sup.  418.     The  list  of  cases  to  this  effect  might 
be  indefinitely  increased;  but  no  case  has  been  referred  to  by 
counsel,  nor  have  I  discovered  any,  in  which,  where  the  article 
sold  was  perfectly  identified  and  paid  for,  it  was  held  that  a 
stipulation  of  the  seller  to  deliver  at  a  particular  place  prevented 
the  title  from  passing.     If  the  payment  was  to  be  made  on  or 
after  delivery,  at  a  particular  place,  it  might  fairly  be  inferred 
that  the  contract  was  executory,  until  such  delivery ;  but  where 
the  sale  appears  to  be  absolute,  the  identity  of  the  thing  fixed, 
and  the  price  for  it  paid,  I  see  no  room  for  an  inference  that  the 
property  remains  the  seller's  merely  because  he  has  engaged  to 
transport  it  to  a  given  point.    I  think  in  such  cases  the  property 
passes  at  the  time  of  the  contract,  and  that,  in  carrying  it,  the 
seller  acts  as  bailee,  and  not  as  owner.    The  questions  which  arise 
in  such  cases,  as  to  sales,  are  questions  of  intention,  such  as  arise 
in  all  other  cases  of  the  interpretation  of  contracts;  and  when 
the  facts  are  ascertained,  either  by  the  written  agreement  of  the 
parties  or  by  the  findings  of  a  court,  as  they  are  here,  they  are. 
questions  of  law.     That  the  parties  to  the  contract  in  this  case 
intended  to  pass  the  title  to  the  lumber  immediately,  appears 
very  clear;  nor  do  I  suppose  that  any  one  would  question  it, 
were  it  not  for  the  apparent  hardship  of  the  case  to  the  pur- 
chaser.   If  the  property,  instead  of  being  lumber,  had  been  sheep 
or  cows,  capable  of  increase  (which  follows  the  ownership),  and 
there  had  been  a  sudden,  and  large  increase  to  the  flock  or  drove, 
before  they  could  be  delivered  at  the  point  agreed  upon,  I  think 
no  one  would  have  said  that  the  defendant  could  have  discharged 
his  obligation  to  deliver,  and  yet  retained  the  increase.     Such, 
however,  must  be  the  conclusion,   if  the  plaintiff's  position   is 
maintained.    The  judgment  should  be  reversed,  and  a  new  trial 
granted. 
All  concur. 
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3.      WHERE  THE  CHATTELS  ARE  NOT   SPECIFIC* 

WINSLOW  V.  LEONARD. 

24  Perm.  St.  14.     1854. 

Winslow,  Lanier  &  Co.  brought  replevin  against  Leonard  for 
eighty-two  tons  of  pig  metal.  On  May  22,  1851,  D.  B.  Long  & 
Co.  signed  and  delivered  to  plaintiffs  the  following  writing: 
"We  have  this  day  sold  to  Winslow,  Lanier  &  Co.  four  hundred 
tons  of  pig  metal,  now  at  our  landing  at  Washington  Furnace, 
or  that  will  soon  he  delivered  there,  and  we  hereby  direct  Mr. 
MeClure  (clerk  at  the  furnace)  to  give  them  possession  thereof." 
This  sale  was  in  pajonent  of  a  debt  due  to  plaintiffs  from  one 
of  the  firm  of  Long  &  Co.  Plaintiffs  sent  an  agent  to  the  fur- 
nace to  get  possession  of  the  metal ;  but  before  his  arrival  the 
metal  in  litigation  had  been  loaded  into  Brenneman  's  boats,  and 
forty  tons  been  transferred  to  him  by  D.  B.  Long  in  payment 
of  a  debt  due  to  him  from  Long  &  Co.,  while  the  balance  was  to 
be  appropriated  by  him  to  the  payment  of  debts  due  to  Long  & 
Miller  and  to  Bolton.  Brenneman  delivered  the  metal  to  Leon- 
ard as  bailee,  who  refused  to  surrender  it  to  plaintiff's ;  and  the 
latter  brought  this  suit.  Plaintiffs  recovered  forty-two  tons,  be- 
ing all  the  metal  except  the  forty  tons  intended  to  pay  Brenne- 
man's  debt. 

LowRiE,  J.  To  maintain  replevin  the  plaintiffs  must  show 
that  the  title  had  vested  in  them.    Have  they  done  so? 

That  there  is  much  confusion  of  ideasi  and  many  conflicting 
decisions  as  to  the  vesting  of  the  title  on  a  sale  of  personal  prop- 
erty is  readily  discoverable,  and  much  of  this  arises  from  the 
misleading  influence  of  unsuitable  analogies.  We  shall  refer  to 
some  of  them  here,  in  order  that  we  may  show  the  propriety  of 
setting  such  decisions  aside  or  using  them  cautiously. 

The  class  of  cases  which  have  tended  most  powerfully  to  em- 
barrass this  question,  are  those  wherein  the  real  question  was 
not,  lias  the  title  vested  in  the  vendee?  but,  Has  it  so  absolutely 
vested  as  to  take  away  the  lien  of  the  vendor  for  unpaid  pur- 
chase money,  or  his  right  to  stop  in  transitu  f    Yet  to  this  class 
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belong-  most  of  the  older  cases  which  are  usually  referred  to  as 
leading  cases  on  the  present  question,  though  they  had  nothing 
to  do  with  it,  for  it  is  very  plain  that  the  title  may  vest  even 
while  the  vendor  has  such  remaining  control  over  the  goods  as 
entitles  him  to  arrest  their  full  delivery  in  default  of  pajinent, 
or  on  the  failure  of  the  vendee.  A  perfect  sale  implies  specific 
articles,  and  it  passes  the  title  to  them;  but  the  vendor  has  a 
lien  until  the  conditions  of  sale  are  performed,  or  until  full  de- 
livery. The  principle  that,  so  long  as  anything  remains  to  be 
done  to  ascertain  the  price,  quantity,  or  quality  of  the  thing  sold, 
the  title  does  not  pass,  has  its  origin  almost  entirely  in  the  sense 
of  justice  that  protects  unpaid  vendors  against  the  fraud  or  fail- 
ure of  their  vendees;  and  very  slight  circumstances,  showing 
any  remaining  control  in  the  vendor,  will  be  allowed  to  prevail 
in  such  cases.  The  meaning  is  that,  so  long  as  any  of  these 
things  remain  to  be  done,  an  unpaid  vendor,  who  is  in  danger 
of  losing  the  price,  may  rescind  the  sale:  8  East,  614;  12  Id. 
614;  13  Id.  522;  5  Taunt.  176;  2  M.  &  S.  397;  2  Barn.  &  C.  540; 
6  Man.  &  Gr.  963;  7  Id.  360;  7  Wend.  404;  17  Id.  504;  6  Pick. 
280;  20  Id.  280;  10  Id.  522;  15  Johns.  349.  And  the  same  sense 
of  justice  operates  in  favor  of  a  purchaser  who  has  paid,  and 
thus  reverses  the  result  when  the  other  circumstances  are  the 
same :    13  Pick.  175 ;  16  Id.  25 ;  5  Johns.  335 ;  3  W.  &  Serg.  14. 

It  is  perfectly  legitimate  to  point  to  the  want  of  measuring 
and  setting  apart,  as  evidence,  in  the  very  nature  of  the  transac- 
tion, that  it  was  not  intended  as  a  perfect  sale ;  but  this  is  not 
essential  to  such  a  sale,  and  therefore  not  conclusive  one  way  or 
the  other,  except  when  it  is  necessary  in  order  to  define  the  sub- 
ject-matter. Articles  are  very  often  transferred  without  any 
sort  of  measurement,  and  on  the  trial  for  their  value,  the  want 
of  it  is  supplied  by  approximate  estimation :  3  State  Rep.  50 ; 
6  W.  &  Serg.  357. 

The  cases  of  delivery  under  the  English  statute  of  frauds  are 
quite  as  unsuitable  analogy ;  for  in  those  cases  delivery  is  neces- 
sary to  the  validity  of  the  contract  rather  than  to  the  passing  of 
the  title.  That  the  contract  may  be  valid,  without  writing,  there 
must  be  an  unconditional  delivery  of  the  thing  sold:  2  Barn.  & 
C.  511.     But  if  the  contract  be  in  writing  or  otherwise  valid, 
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delivery    is   not   at   all    necessary    to    its    perfect   or    executed 
character. 

That  the  bargain  is  by  words  in  past  or  present  time  is  not  con- 
clusive evidence  of  a  perfect  sale ;  for  if  it  appears  in  the  con- 
tract or  ah  extra  that  the  vendor  did  not  then  own  the  article 
contracted  for,  or  that  it  was  not  then  in  existence,  or  not  yet 
manufactured,  or  not  selected  out  of  a  lot  of  similar  articles, 
then  the  subject-matter  of  the  contract  remains  undefined  and 
unspecified,  at  least  to  some  degree,  and  it  is  incompatible  with 
the  very  nature  of  things  to  eall  it  a  perfect  sale :  14  Wend.  31 ; 
3  Johns.  399;  6  Cowen,  250;  7  Id.  85;  4  Rawle,  260;  4  Watts, 
121 ;  6  Id.  29 ;  1  Taunt.  318.  There  can  be  no  doubt  that  a  man 
may  sell  any  kind  of  articles  in  bulk  so  as  to  pass  the  title:  5 
Met.  452;  5  Johns.  395;  2  Barn.  &  C.  540.  He  may  pa-ss  the 
title  to  an  absent  or  a  present  thing  without  delivery;  for,  as 
between  vendor  and  vendee,  it  is  specification  and  not  delivery 
that  is  necessary  to  the  vesting  of  the  title :  17  Ser.  &  R.  99 ;  5 
Watts,  201.  This  is  and  always  has  been  the  law,  except  in  cases 
where  other  forms  have  been  prescribed  by  statute. 

Where  the  lawful  fonn  of  contracting  is  pursued,  the  vesting 
of  the  title  always  depends  upon  the  intention  of  the  parties,  to 
be  derived  from  the  contract  and  its  circumstances;  and  actual 
delivery,  weighing  and  setting  aside  the  goods,  are  only  circum- 
stances from  which  the  intention  may  be  inferred  as  matter  of 
fact:  12  Pick.  76;  20  Id.  280;  3  W.  &  Serg.  14.  And  this  is  the 
principle  of  numerous  eases  wherein  the  title  has  been  held  to 
vest  even  where  there  has  been  no  measurement :  13  Pick.  175 ;  5 
Met.  452;  5  Johns.  395;  1  East,  192;  2  Barn.  &  C.  540;  6  W. 
&  Serg.  357;  6  Rand.  473;  1  Denio,  48;  4  Common  B.  R.  864. 
Of  course  the  intention  must  be  inefifectual  where  the  vendor 
has  no  title;  and  it  cannot  be  inferred,  unless  it  appears  that  the 
contract  has  a  disti-net  subject-matter,  defined  by  itself,  and  not 
merely  as  one  of  a  class. 

Let  us  apply  these  principles  to  the  present  case.  The  words 
in  the  contract,  "we  have  this  day  sold,"  would  seem  to  indicate 
a  perfect  sale,  and  not  merely  a  contract  to  sell,  and  therefore  a 
vested  title  to  specific  metal.  But  the  metal  is  described  as  "now 
at  our  landing,  or  that  will  soon  be  delivered  there."  This  raises 
a  doubt  whether  finy  specific  metal  was  sold,  and  seems  to  indi- 
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eate  only  a  contract  to  sell.  It  does  not  as  yet  appear  that  there 
was  any  at  tJie  landing,  or  where  it  was  to  come  from.  For 
aught  that  appears,  any  four  hundred  tons  will  answer  the  de- 
scription. It  may  be  that  the  vendors  had  not  any  or  so  much 
on  hand.  If  they  had  any  and  it  had  been  stolen  or  destroyed 
an  hour  after  the  contract,  we  have  as  yet  no  evidence  that 
would  throw  the  loss  on  the  vendees.  We  discover  no  definition 
of  the  subject-matter  except  as  pig  metal.  The  true  reading  of 
the  contract  would  therefore  seem  to  be,  "we  have  bargained 
with  Winslow,  Lanier  &  Co.,  to  deliver  to  them  at  our  landing 
four  hundred  tons  of  pig  metal."  Still  we  do  not  say  that  there 
can  be  no  evidence  that  there  was  a  defined  lot  of  metal  in  the 
intention  of  the  parties.  We  see  none  on  this  record.  And  espe- 
cially we  do  not  see  how  this  metal,  which  wa.s  on  its  way  to 
Pittsburgh,  can,  without  other  evidence,  be  embraced  by  the 
contract. 

It  follows  therefore  that  the  evidence  does  not  show  a  passing 
of  the  title  from  D.  B.  Long  &  Co.  to  Winslow,  Lanier  &  Co.,  and 
the  court,  when  requested,  ought  so  to  have  instructed  the  jury. 
It  follows  further  that  any  one  of  the  firm  of  D.  B.  Long  &  Co. 
could  transfer  the  metal  to  Brenneman,  subject  to  answer  in 
damages  to  Winslow,  Lanier  &  Co.,  if  that  act  should  occasion  a 
breach  of  the  contract  with  them. 

The  other  points  raised  we  may  dispose  of  briefly.  As  to 
Brenneman 's  title,  the  learned  judge  charged,  that  where  the 
same  thing  is  sold  by  two  different  persons,  by  contract  equally 
valid,  and  the  second  vendee  is  without  notice  of  the  first  sale,  he 
who  first  obtains  possession  is  entitled  to  the  property,  and  this 
is  correct :  17  Mass.  110 ;  12  Id.  54 ;  17  Ser.  &  R.  99 ;  2  Aik.  115 ; 
2  Shepley,  116.  We  do  not  see  how  the  delivery  to  Brenneman 
could,  of  itself,  avail  Bolton  and  others,  as  against  the  sale  to 
these  plaintiffs;  but  if  the  plaintiffs  have  no  title,  that  transac- 
tion may  have  become  good,  as  against  Long  &  Co.,  by  subsequent 
circumstances.  All  the  other  points  of  the  cause  were  rightly 
decided. 

Judgment  reversed  and  a  new  trial  awarded. 
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ANDREWS  V.  CHENEY. 

62  N.  H.  404.     1882. 

Assumpsit,  to  recover  money  paid  for  goods.  Facts  found  by 
a  referee.  October  28,  1879,  the  plaintiff  bought  goods  of  the 
defendant  and  paid  for  them.  The  defendant  did  not  have  in 
stock  the  good^  wanted,  and  the  plaintiff  selected  the  kind  and 
quality  desired  from  samples.  The  defendant  agreed  to  have  the 
goods  at  his  store  within  two  weeks,  at  which  time  the  plaintiff 
was  to  call  for  them;  if  they  were  ready  before  that  time  the 
defendant  agreed  to  notify  him.  Within  the  stipulated  time  the 
defendant  got  the  goods  into  his  store,  set  them  apart  by  them- 
selves, and  marked  them  with  the  plaintiff's  name.  The  goods, 
together  with  the  store,  were  destroyed  by  fire  November  21, 
1879,  the  plaintiff  not  having  called  for  them.  The  court  ordered 
judgment  for  the  defendant,  and  the  plaintiff  excepted. 

Carpenter,  J.  The  property  in  the  goods  did  not  pass  to  the 
plaintiff  by  virtue  of  the  contract,  for  they  were  not  then  ascer- 
tained, and  may  not  have  been  in  existence.  The  agreement  on 
the  part  of  the  defendant  was  executory.  He  agreed  to  furnish 
goods  corresponding  to  the  samples  selected  by  the  plaintiff.  If 
the  goods  subsequently  procured  and  set  apart  by  the  defendant, 
did  not  conform  to  the  samples,  the  plaintiff  had  a  right  to  reject 
them.  It  does  not  appear  that  he  waived  that  right.  The  de- 
fendant was  not  concluded  by  his  selection ;  he  might  have  sold 
or  otherwise  disposed  of  the  particular  articles  set  apart  by  him, 
and  substituted  others  in  their  place.  A  contract  of  sale  is  not 
complete  until  the  specific  goods  on  which  it  is  to  operate  are 
agreed  upon.  Until  that  is  done  the  contract  is  not  a  sale,  but 
an  agreement  to  sell  goods  of  a  particular  description.  It  is 
performed  on  the  part  of  the  vendor  by  furnishing  goods  which 
answer  the  description.  If,  as  in  the  case  of  a  sale  by  sample, 
the  specific  goods  are  not  ascertained  by  the  agreement,  the  prop- 
erty does  not  pass  until  an  appropriation  of  specific  goods  to  the 
contract  is  made  with  the  assent  of  both  parties.  Bog  Lead  Min- 
ing Co.  v.  Montague,  10  C.  B.  n.  s.  489 ;  Jenner  v.  Smith,  L.  R. 
4  C.  P.  270;  Hielbutt  v.  Hickson,  L.  R.  7  C.  P.  438;  Merchant's 
N.  Bank  v.  Bangs,  102  Mass.  291;  Black.  Sales,  122,  127;  Benj. 
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Sales,  §  358.  If  the  plaintiff  authorized  the  defendant  to  make 
the  selection,  the  property  immediately  on  the  selection  vested  in 
the  plaintiff.  Aldrich  v.  Johnson,  7  E.  &  B.  885.  It  not  appear- 
ing that  the  plaintiff  gave  such  authority,  the  goods  at  the  time  of 
the  fire  were  the  property  of  the  defendant,  and  their  destruction 
was  his  loss. 

By  the  terms  of  the  contract  the  defendant  was  to  have  the 
goods  at  his  store  within  two  weeks,  at  the  end  of  which  time,  or 
sooner  if  notified  that  they  were  ready,  the  plaintiff  was  to  call 
for  them,  and  the  defendant  was  to  deliver  them.  Within  the 
stipulated  time  the  defendant  procured  the  goods  and  had  them 
ready  for  deliver5^  This  was  all  the  agreement  required  him 
to  do,  and  all  that  he  could  do  until  the  plaintiff  came  for  them. 
The  plaintiff's  call,  being  a  condition  precedent  to  the  defend- 
ant's obligation  to  deliver,  must  be  sho^vn  in  order  to  entitle  the 
plaintiff  to  treat  the  contract  as  rescinded  and  recover  back  the 
purchase-money. 

It  may  be  that  the  trial  before  the  referee  proceeded  upon  the 
mistaken  theory  that  the  rights  of  the  parties  were  concluded 
by  the  destruction  by  fire  of  the  particular  goods  selected  by 
the  defendant,  and  that  the  only  question  was  upon  whom  the 
loss  of  those  goods  should  fall.  The  plaintiff  did  not  call  for  the 
goods  before  the  fire ;  but  whether  he  did  after  the  fire  does  not 
appear,  and  may  have  been  considered  immaterial.  The  rights 
of  the  parties  under  the  agreement  were  not  affected  by  the 
destruction  of  the  goods.  If  they  were  set  apart  without  author- 
ity from  the  plaintiff,  he  still  had  the  right  to  call  for  the  goods 
he  bargained  for,  and  the  defendant  was  bound  to  deliver  them. 
Upon  the  defendant's  neglect  or  refusal  to  deliver  them  upon 
request  as  well  after  as  before  the  fire,  the  plaintiff  might  at  his 
election  rescind  the  contract  and  recover  the  purchase-money,  or 
affirm  it  and  recover  for  the  breach.  Drew  v.  Claggett,  39  N".  H. 
431;  Weeks  v.  Robie,  42  N.  H.  316;  Swazy  v.  Companv,  48 
N.  H.  200. 

The  case  may  be  recommitted  to  the  referee,  if  the  plaintiff 
desires  it,  for  the  purpose  of  showing  a  call  for  the  goods  after  the 
fire.  If  recommitted,  it  will  be  open  to  the  defendant  to  show 
that  he  was  authorized  by  the  plaintiff  to  select  the  goods.  As 
the  case  stands,  the  exceptions  are  overruled. 

Exceptions  overruled. 
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HUTCHINSON  ET  AL.  v.  HUNTER. 

7  Pa.  St.  140.     1847. 

Rogers,  J.  .  .  .  The  facts,  so  far  as  material  to  this  case,  are 
these :  R.  W.  Poindexter,  having  a  lot  of  about  one  hundred  and 
twenty  barrels  of  molasses  in  the  cellar  of  his  warehouse  in  the 
city  of  Pittsburg,  made  a  parol  contract  of  sale  of  one  hundred 
barrels  of  the  lot  to  the  plaintiff  at  thirty  cents  a  gallon,  a  few 
days  before  the  great  fire  of  the  10th  of  April,  1845.  The 
plaintiff,  preferring  not  to  receive  immediate  and  actual  delivery 
of  the  molasses,  obtained  permission  of  Poindexter  that  the  mo- 
lasses might  remain  in  Poindexter 's  cellar.  The  parties  assumed 
what  they  believed  to  'be  a  fair  average  of  the  contents  of  the 
barrels,  being  forty  gallons  per  barrel,  and  the  plaintiff  gave 
Poindexter  his  note  for  the  amount  as  ascertained,  agreeing 
that  it  should  be  corrected  by  the  gauge  of  the  barrels  when  they 
should  be  separated  and  delivered  to  the  plaintiff.  A  few  days 
afterwards,  on  the  9th  April,  1845,  the  defendants  called  upon 
the  plaintiff  to  purchase  some  molasses.  The  plaintiff  informed 
them  that  he  had  one  hundred  barrels  in  Poindexter 's  cellar, 
which  he  was  willing  to  sell,  and,  after  a  treaty,  the  parties 
agreed  on  a  purchase  and  sale  of  the  one  hundred  barrels  of 
mola.sses,  at  thirty-two  cents  per  gallon.  Thereupon  the  plaintiff 
said  he  would  go  down  to  Poindexter 's  and  have  the  molasses 
turned  out,  gauged  and  delivered.  But  the  defendants  replied 
they  would  prefer  not ;  they  did  not  want  to  remove  it ;  they  had 
no  convenient  place  to  put  it,  and  asked  plaintiff  to  see  Poin- 
dexter and  get  his  leave  that  it  should  remain  where  it  was,  and 
told  plaintiff  to  come  to  their  office  and  they  would  give  him  a 
check  for  the  amount  of  the  molasses. 

The  next  day  the  molasses  was  destroyed  in  the  great  fire, 
without  having  been  removed  or  gauged.  After  the  contract, 
and  before  the  fire,  the  plaintiff"  informed  Poindexter  that  he 
had  sold  the  molasses,  and  requested  that  it  might  still  remain 
in  his  cellar  for  the  purchasers,  to  which  Mr.  Poindexter  con- 
sented. The  average  contents  of  the  barrel  was  usually  forty- 
one  to  forty-two  gallons,  some  as  high  as  forty-five  gallons.  So 
far  as  they  were  sold  by  Poindexter,  who  it  seems  had  sold  about 
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one  hundred  and  twenty-five  or  one  hundred  and  thirty  barrels, 
when  plaintiff  bought,  they  gauged  from  thirty-nine  to  forty- 
three  gallons. 

This  was  a  sale  of  one  hundred  barrels  of  molasses,  of  unequal 
contents  and  unequal  value,  part  of  a  specified  larger  stock. 
The  particular  one  hundred  barrels  is  not  designated  either  by 
marks  or  numbers,  nor  is  it  separated  from  the  molasses  unsold ; 
it  is  therefore  wanting  in  that  essential  feature  to  constitute  a 
complete  and  valid  sale.  The  goods  sold,  as  we  have  seen,  must 
be  ascertained,  designated,  and  separated  from  the  stock  or 
quantity  with  which  they  are  mixed  before  the  property  can 
pass.  It  remains  the  property  of  the  vendor,  notwithstanding 
the  contract,  until  it  is  identified  and  individualized.  This  is 
unquestionably  the  law,  as  is  firmly  settled  by  authority,  and 
which  we  have  no  wish  nor  authority  to  alter.  It  is  better  to 
stick  to  the  beaten  track  rather  than  try  untrodden  ground.  As 
Judge  Grinke  says,  it  is  difficult  to  answer  the  inquiry,  On 
whom  would  the  loss  have  fallen  had  part  only  of  the  molasses 
been  destroyed?  If  a  person  purchases  cloth  from  a  merchant 
for  a  coat,  not  to  be  cut  off  until  the  tailor  be  sent  for,  and  in 
the  intermediate  time  the  store  and  its  contents  are  burnt  by 
fire,  there  would  be  but  one  opinion,  that  the  loss  must  fall  on 
the  seller,  and  not  the  buyer.  But  it  is  impossible  to  distinguish 
the  case  put  from  the  case  in  hand. 

An  idea  seems  to  have  been  entertained  that  the  sub-contract 
differs  this  case  from  the  cases  cited,  but  in  what  particular  I 
am  at  a  loss  to  imagine.  So  far  as  regards  the  identification  or 
separation  of  the  goods  sold,  it  remains  precisely  as  before.  It 
is  said  that  Poindexter  became  the  bailee  of  Hutchinson  &  Co. 
But  the  question  returns,  Of  what  was  he  the  bailee?  Certainly 
of  property  which  had  not  been  separated  from  the  specified 
\stock.  It  still  remains  the  property  of  Poindexter,  Hutchinson 
&  Co.  taking  the  place  of  Hunter.  Hunter  cannot  convey  to 
Hutchinson  &  Co.  a  better  right  than  he  himself  had.  Hutchin- 
son &  Co.  succeeded  to  his  contract,  and  until  the  separation  of 
the  goods  no  title  passes,  because,  according  to  the  well  settled 
principles  of  law,  the  bargain  and  sale  is  not  complete. 

It  will  be  observed  that  the  case  is  put  entirely  on  the  fact 
that  the  barrels  were  of  unequal  quantities  and  values,  and  had 
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not  been  separated  from  the  molasses  still  owned  by  the  vendor. 
That  the  molasses  was  not  gauged  does  not  enter  into  the  con- 
sideration of  the  court  in  determining  the  defendant's  liability 
to  the  action. 

Judgment  reversed,  and  judgment  on  the  demurrer  for  the 
defendants. 


COMMERCIAL  NATIONAL  BANK  v.  GILLETTE. 

90  Ind.  268.     1883. 

Elliott,  J.  The  Elkhart  Car  Company,  by  a  written  contract, 
sold  to  the  appellant  510  car  wheel's,  constituting  a  part  of  1,100 
wheels.  At  the  time  of  the  sale  the  wheels  were  in  one  common 
mass,  and  there  was  no  separation  nor  any  designation  of  the 
wheels  sold  to  the  appellant.  After  the  execution  of  the  con- 
tract, the  entire  lot  of  wheels  was  seized  upon  executions  issued 
at  the  suit  of  appellee,  and  this  action  was  brought  for  the  pos- 
session of  those  sold. 

The  contention  of  appellee  is  that  appellant  acquired  no  title, 
because  the  articles  sold  were  not  designated  or  separated  from 
the  common  lot  of  which  they  formed  a  part,  and  this  contention 
prevailed  in  the  court  below. 

There  is  much  strife  in  the  American  cases  upon  this  question, 
but  none  in  the  English.  The  weight  of  the  former  is  perhaps 
with  the  theory  of  appellant,  but  the  text-writers  are,  so  far  as 
we  have  examined,  all  with  the  English  decisions.  Our  own 
cases  are  in  harmony  with  the  long  established  rule  of  the  com- 
mon law.  In  the  case  of  Bricker  v.  Hughes,  4  Ind.  146,  the 
English  rule  was  approved  and  enforced.  In  Murphy  v.  State, 
1  Ind.  366,  the  court  said:  "To  render  a  sale  of  goods  valid, 
the  specific,  individual  goods  must  be  agreed  on  by  the  parties. 
It  is  not  enough  .  .  .  that  they  are  to  be  taken  from  some  speci- 
fied larger  stock,  hecause  there  still  remains  something  to  be 
done  to  designate  the  portion  sold,  which  portion,  before  the  sale 
can  be  completed,  must  be  separated  from  the  mass."  This  doe- 
trine  found  approval  in  Scott  v.  King,  12  Ind.  203,  and  there 
are  other  cases  recognizing  it  as  the  correct  one,  among  them 
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]\roffit  V.  Green,  9  Ind.  198;  Indianapolis,  &c.,  R.  Co.  v.  Ma^ire, 
62  Ind.  140;  Bertelson  v.  Bower,  81  Ind.  512;  Lester  v.  East, 
49  Ind.  588,  vide  opinion,  p.  594.  The  rule  which  our  court  has 
adopted  is  upheld  hy  the  American  cases  of  Hutchinson  v.  Hun- 
ter, 7  Pa.  St.  140;  Haldeman  v.  Duncan,  51  Pa.  St.  66;  Fuller 
V.  Bean,  34  N.  H.  290;  Ockington  v.  Ritchey,  41  N.  II.  275; 
Morrison  v.  Woodley,  84  111.  192 ;  Woods  v.  McGee,  7  Ohio,  467  \ 
MeLauglilin  v.  Piatti,  27  Cal.  463;  Courtright  v.  Leonard,  11 
Iowa,  32;  Ropes  v.  Lane,  9  Allen,  502;  Ferguson  v.  Northern 
Bank,  14  Bush.  555  (29  Am.  R.  418).  In  Michigan  the  rule 
seems  not  to  be  definitely  settled ;  but  in  a  late  case  it  was  said : 
"To  the  elaborate  argument  made  for  the  defence  to  show  that 
there  can  be  neither  a  sale  nor  a  pledge  of  property  without 
in  some  manner  specially  distinguishing  it,  we  fully  assent,  and 
we  have  no  purpose  to  qualify  or  w^eaken  the  authority  of  An- 
derson V.  Brenneman,  44  Mich.  198."  Merchants',  &c.,  Bank  v. 
Hibbard,  48  ]\Iich.  118. 

The  civil  law  rule  is  the  same  as  that  of  the  common  law, 
and  our  great  lawyers  have  given  it  unhesitating  approval.  2 
Kent  Com.  639 ;  Story,  Sales,  §  296. 

The  American  cases  which  have  departed  from  the  long  settled 
rule  are  built  on  the  cases  of  Kimberly  v.  Patchin,  19  N.  Y.  330, 
and  Pleasants  v.  Pendleton,  6  Rand.  473,  and  these  cases  proceed 
upon  the  theory  that  commercial  interests  demand  a  modification 
of  the  rule.  In  our  jud^gment,  commercial  interests  are  best 
promoted  by  a  rigid  adherence  to  the  rule  which  the  sages  of 
the  law  have  so  long  and  so  strongly  approved.  The  rule  secures 
real  transactions  and  actual  sales,  and  thus  checks  the  wild  spirit 
of  speculation.  It  prevents,  in  no  small  measure,  the  making 
of  mere  wagering  contracts;  it  puts  business  on  a  stable  basis, 
and  makes  it  essential  that  there  should  be  real,  and  not  sham, 
transfers  of  property ;  it  makes  titles  secure,  protects  creditors 
and  purchasers,  and  represses  fraud.  If  it  were  granted  that 
the  rule  does  somewhat  interfere  with  the  freedom  of  business 
transfers,  still  the  good  it  produces  far  outweights  this  incon- 
venience. But  we  do  not  believe  it  does  interfere  with  actual 
business  transfers,  for  common  experience  informs  us  that  real 
sales  are  seldom,  if  ever,  made  without  a  specific  designation  of 
the  thing  bought.    The  rule  may  interfere  with  dealers  in  "mar- 
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gins,"  makers  of  "corners,"  and  framers  of  "options,"  and  to 
affinn  that  it  does  do  this  is  to  give  it  no  faint  praise.  In  principle 
the  rule  is  sound,  and  in  practical  operation  salutary. 

The  efforts  made  hy  the  courts  that  have  departed  from  it  to 
make  exceptions,  to  manufacture  distinctions  and  point  out  dif- 
ferences in  order  to  escape  disastrous  consequences,  afford  strong 
evidence  of  the  wisdom  of  the  rule.  The  line  of  decisions  in  some 
of  the  States,  where  a  departure  has  been  taken,  is  a  devious  and 
tortuous  one,  and  this  is  to  be  expected  when  once  sound  princi- 
ple is  turned  from,  and  new  rules  sought  and  adopted  which  have 
no  support  in  fundamental  principles. 

We  have  no  disposition  to  depart  from  this  rule  which  has  so 
long  prevailed  in  this  State  and  elsewhere. 

Judgment  affirmed. 


KEELER  V.  GOODWIN. 

Ill  Mass.  490.     1873. 

Tort  for  conversion  of  1,000  bushels  of  com.  At  the  trial  in 
the  Superior  Court,  before  Lord,  J.,  the  following  facts  ap- 
peared : 

On  September  29,  1870,  Wesley  P.  Balch  bought  1.000  bushels 
of  corn  from  the  defendants,  to  be  paid  for  in  cash  in  ten  days, 
and  the  defendants  gave  him  an  order  on  the  warehouse  where 
the  corn  was  stored,  being  then  parcel  of  a  larger  quantity  lying 
in  bulk.  On  October  1,  Balch  indorsed  and  delivered  the  order 
to  the  plaintiff  as  security  for  a  loan.  The  plaintiff  did  not  then 
know  that  the  corn  had  not  been  paid  for;  but  Balch  never  paid 
for  the  com,  and,  within  ten  days  from  September  29,  became 
insolvent.  About  fifteen  days  after  receipt  of  the  order,  the 
I)laintiff  presented  it  to  the  warehouseman  and  demanded  the 
corn.  Delivery  was  refused  for  the  reason  that  the  order  had 
been  countermanded  by  the  defendants ;  and  before  the  suit  was 
brought  the  defendants  took  the  corn  away.  The  order  was 
never  presented  to  the  warehouseman  except  as  above  stated. 

The  plaintiff  offered  evidence  tending  to  prove  a  usage  in  the 
grain  trade  to  treat  an  order  on  a  warehouse  as  a  delivery. 
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The  judge  ruled  that  the  action  could  not  he  supported,  and 
directed  a  verdict  for  the  defendants,  which  was  returned.  The 
judge  reported  the  case  for  the  determination  of  this  court ;  if 
the  ruling  was  correct,  judgment  to  be  entered  for  the  defend- 
ants, unless  the  plaintiff  could  maintain  his  action  by  an  amend- 
ment; if  the  ruling  was  erroneous,  the  verdict  to  be  set  aside 
and  a  new  trial  order. 

Wells,  J.  There  are  two  fatal  difficulties  in  the  way  of  recov- 
ery by  the  plaintiff. 

,  To  maintain  an  action  of  trover,  in  favor  of  one  who  has  never 
had  possession,  there  must  be  proof  both  of  title  and  right  of 
present  possession.  Fairbank  v.  Phelps,  22  Pick.  535;  Winship 
V.  Neale,  10  Gray,  382 ;  Landon  v.  Emmons,  97  Mass.  37. 

Here  was  a  contract  of  sale  of  1,000  bushels  of  com,  * 'parcel 
of  a  larger  quantity  lying  in  bulk."  Until  separation  in  some 
form,  no  title  could  pass.  Young  v.  Austin,  6  Pick. '280;  Merrill 
V.  Hunnewell,  13  Pick.  213 ;  Scudder  v.  Worster,  11  Cush.  573 ; 
Weld  V.  Cutler,  2  Gray,  195 ;  Ropes  v.  Lane,  9  Allen,  502,  510 ; 
s.  c.  11  Allen,  591.  That  it  was  on  storage  with  a  third  party, 
as  warehouseman,  would  make  no  difference  in  this  respect. 

Delivery  of  the  order  upon  the  warehouseman  authorized  him 
to  make  the  separation  or  appropriation  necessary  to  complete 
the  sale,  by  giving  to  the  contract  its  intended  effect  upon  the 
specific  property  covered  by  it.  If  that  had  been  accomplished, 
either  by  actual  separation,  or  by  appropriation  to  the  use  or 
credit  of  the  purchaser,  in  the  usual  mode  of  transacting  the 
business  of  the  warehouse,  he  would  have  acquired  title,  right 
of  possession,  and  constructive  possession  of  the  grain  so  pur- 
chased.    Gushing  v.  Breed,  14  Allen,  376. 

But  until  some  act  takes  place  by  which  the  relations  of  the 
warehouseman,  in  respect  to  the  property  in  his  custody,  are 
modified  in  accordance  with  the  contract  of  sale,  so  that  he  may 
be  considered  as  bailee  for  the  seller  and  purchaser  respectively, 
according  to  their  several  interests,  and  thus  released,  pro  tanto, 
from  his  original  liability  to  the  seller  alone,  there  is  no  such 
appropriation  of  the  grain  sold  as  will  ripen  the  interest  of  the 
purchaser  into  title  and  right  to  the  possession  of  any  specific 
portion  of  the  bulk.  Whether  the  assent  of  the  warehouseman 
is  necessary  to  the  imposition  of  this  twofold  relation  upon  him. 
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or  whether  presentation  of  the  order  alone,  or  notice  of  the  sale 
would  be  sufficient,  we  need  not  now  determin*,  because  there 
was  neither  in  this  case,  until  after  the  authority  of  the  ware- 
houseman to  make  the  appropriation  had  been  revoked.  The 
purchaser,  therefore,  never  acquired  any  title  or  right  of  posses- 
sion, and  could  transfer  none,  and  consequently  no  right  of 
action  to  the  plaintiff.  .  .  . 

Judgment  for  defendants. 


4.  SUBSEQUENT  APPROPRIATION  OF  SPECIFIC  CHATTELS  TO  AN 
EXECUTORY  AGREEMENT.* 

WHEELHOUSE  v.  PARR. 

141  Mass.  593.     1886. 

Action  for  the  purchase  price  of  leather  sold  to  the  defendant. 
From  a  judgment  in  favor  of  the  plaintiff,  the  defendant  ap- 
pealed. 

De\^ns,  J.  When  goods  ordered  and  contracted  for  are  not  di- 
rectly delivered  to  the  purchaser,  but  are  to  be  sent  to  him  by  the 
vendor,  and  the  vendor  delivers  them  to  the  carrier,  to  be  trans- 
ported in  the  mode  agreed  on  by  the  parties,  or  directed  by  the 
purchaser ;  or  when  no  agreement  is  made,  or  direction  given,  to 
be  transported  in  the  usual  mode ;  or  when  the  purchaser,  being 
informed  of  the  mode  of  transportation,  assents  to  it;  or  when 
there  have  been  previous  sales  of  other  goods  to  the  transporta- 
tion of  which,  in  a  similar  manner,  the  purchaser  has  not  ob- 
jected,— the  goods,  when  delivered  to  the  carrier,  are  at  the  risk 
of  the  purchaser,  and  the  property  is  deemed  to  be  vested  in 
him,  subject  to  the  vendor's  right  of  stoppage  in  transitu. 
This  proposition  assumes  that  proper  directions  and  information 
are  given  to  the  carrier  as  to  forwarding  the  goods.  Whiting  v. 
Farrand,  1  Conn.  RO ;  Quimby  v.  Carr,  7  Allen,  417;  Finn  v. 
Clark,  10  Allen,  484;  Finn  v.  Clark,  12  Allen,  522;  Downer  v. 


See  Sec.  1086,  Vol.  8,  Cyclopedia  of  Law. 
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Thompson,  2  Hill,  137 ;  Fester  v.  Rockwell,  104  Mass.  170 ;  Odell 
V.  Boston  &  M.  R.  R,  109  Mass.  50;  Wigton  v.  Bowley,  130 
Mass.  252. 

The  defendant  had  made  a  purchase  of  leather  in  November, 
previously  to  the  purchase  of  that  the  price  of  which  is  in  con- 
troversy, under  a  direction  to  the  plaintiff  to  "ship  to  care  of 
D.  &  C.  Mclver,  shipping  merchants,  Liverpool,  as  soon  as  pos- 
sible, for  their  next  steamer  to  Boston,  direct."  This  shipment 
was  made  as  ordered,  and  on  December  16,  1884,  the  defendant 
sent  a  further  order  saying:  "As  regards  the  shipping  of  the 
leather  just  received,  you  have  done  everything  satisfactory. 
Ship  this  order  in  like  manner. ' ' 

The  directions  by  which  the  plaintiff  was  to  be  controlled  must 
be  interpreted  as  requiring  him  to  forward  the  goods  to  D.  & 
C.  Mclver,  to  be  transported  by  them  by  the  Cunard  line,  of 
which  they  were  managers  and  agents.  The  words  "their  next 
steamer"  could  not  have  meant  any  steamer  which  would  accept 
freight  from  D.  &  C.  Mclver.  Cases  may  be  readily  imagined 
where  these  words  would  be  of  the  highest  importance;  as  if  the 
defendant  had  an  open  policy  of  insurance  protecting  his  goods 
which  might  be  sent  by  the  Cimard  line.  It  might  also  be  true 
that  the  defendant  would  not  deem  a  policy  of  insurance  neces- 
sary when  goods  were  sent  by  a  well-established  passenger  line, 
where  greater  precaution  might  probably  be  taken  for  safety,, 
which  he  would  deem  necessary,  than  when  they  were  sent  by  a 
purely  freighting  steamer.  The  goods  were  actually  forwarded 
to  D.  &  C.  Mclver,  with  instructions  in  conformity  with  the  di- 
rections of  the  defendant,  and,  had  the  matter  ended  there,  so 
far  as  any  directions  to  D.  &  C.  Mclver  is  concerned,  the  plaintiff 
would  be  entitled  to  treat  them  as  delivered  to  the  defendant, 
and  to  require  him  to  pay  the  purchase  money.  If,  on  the  other 
hand,  while  the  goods  were  yet  in  the  hands  of  the  carrier,  and 
before  transportation  of  them  had  commenced,  the  plaintiff 
changed  the  directions  given  to  him  by  the  defendant,  or  author- 
ized the  carrier  to  transport  them  in  a  different  mode  from  that 
directed  by  the  defendant,  and  loss  has  thereby  occurred,  he 
cannot  contend  that  they  were  delivered  to  the  defendant  by 
him.  By  continuing  to  exercise  dominion  over  them,  and  by  giv- 
ing a  new  direction,  impliedly  withdrawing  the  directions  pre- 
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viously  given,  he  cannot  be  allowed  to  assert  that  he  had  made 
a  complete  delivery  by  his  original  act,  if  a  loss  has  occurred  by 
reason  of  that  which  he  has  subsequently  done  or  directed.  The 
change  in  the  directions  given  relates  back  to  and  qualifies  the 
original  delivery. 

The  plaintiff,  in  answer  to  a  letter  from  D.  &  C.  Mclver,  after 
the  goods  had  reached  them,  inquiring  whether  they  were  to 
keep  the  goods  "for  our  steamer,  14th  inst.,  or  ship  by  the  'Gla- 
morgan,' "  ordered  them  to  be  shipped  by  the  steamer  arriving 
out  first,  presumably  the  steamer  which  D.  &  C.  Mclver  believed 
would  be  the  first  to  arrive.  The  "Glamorgan"  w^as  not  a 
steamer  of  any  line  of  which  D.  &  C.  JMcIver  w^ere  owners  or 
agents,  and  in  no  way  answers  the  description  of  "their  steamer" 
as  applied  to  D.  &  C.  Melver.  By  neglecting  to  limit  the  author- 
ity of  D.  &  C.  Mclver  to  send  by  a  steamer  which  could  be  thus 
described,  and  by  directing  them  to  send  by  the  steamer  which 
would  first  arrive,  the  plaintiff  had  failed  to  comply  with  the 
orders  of  the  defendant  as  to  the  shipment  of  goods ;  and  if  cor- 
rect directions  had  originally  been  given,  had  withdrawn  them, 
and  substituted  others.  When,  therefore,  exercising  the  author- 
ity thus  given  by  the  plaintiff',  D.  &  C.  Mclver  send  by  the  "Gla- 
morgan," as  being,  in  their  judgTuent,  the  steamer  likely  to 
arrive  fii*st,  and  a  loss  occurs,  it  should  not  be  borne  by  the 
defendant,  whose  directions  have  not  been  followed. 

Judgment  for  the  defendant. 


FRAGANO  v.  LONG. 
4  B.  tf;  C.  219.     1825. 

Assumpsit  against  defendant  as  owner  of  the  brig  or  vessel 
"James  and  Theresa,"  for  negligence  in  shipping  a  cask  of  hard- 
ware. At  the  trial  before  IIullock,  B.,  at  the  Lancaster  summer 
assizes,  1824,  the  following  facts  appeared  in  evidence.  Mason 
&  Sons,  hardwaremen  at  Birmingham,  in  April,  1822,  received 
an  order  from  the  plaintiff",  residing  at  Naples,  of  which  the 
following  is  a  translation : 
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Naples,  March  28,  1822. 
Order  transmitted  by  G.  Fragano,  of  this  city,  to  Mason  & 
Sons  of  Birming-ham,  throiiixh  Mr.  F.  L.,  for  the  followint;  mer- 
chandise, to  be  despatched  on  insurance  beings  effected.     Terms 
to  be  three  months '  credit  from  time  of  arrival. 

The  order  then  specified  the  goods.  In  pursuance  of  this 
order,  the  cask  of  hardware  in  question  marked  with  the  plaint- 
iff's initials  was  sent  by  the  canal  from  Birminj^ham,  by  Mason 
&  Sons,  to  Messrs.  Stokes,  their  shipping  agents  at  Liverpool, 
with  directions  to  forward  the  same  to  Naples.  An  insurance 
was  effected,  and  the  interest  declared  to  be  in  Fragano.  On 
the  3d  of  July,  Messre.  Stokes  received  a  notice  of  the  arrival 
of  the  goods  from  the  canal  carrier,  and  sent  their  porter,  who 
received  the  goods  from  the  carrier,  and  took  them  in  a  cart  to 
the  quay  where  the  "James  and  Theresa"  was  lying,  and  deliv- 
ered them  on  the  quay  to  the  mate  of  that  vessel,  who  gave  fol- 
lowing receipt: 

Received  in  good  order  and  condition  on  board  the  "James 
and  Theresa,"  for  Naples,  one  cask  of  hardware. 

G.  F.  Samuel  Smith,  Mafe. 

From  W.  &  J.  Stokes. 

The  goods  were  left  in  the  cUvStody  of  the  mate,  and  before 
they  were  actually  put  on  board,  by  some  accident,  the  cask 
fell  into  the  water,  by  which  the  injury  complained  of  was  sus- 
tained. Upon  this  evidence  the  jury,  under  the  direction  of  the 
learned  judge,  found  a  verdict  for  the  plaintiff.  In  Michaelmas 
Term,  a  rule  nisi  for  a  new  trial  was  obtained,  on  the  ground, 
first,  that  no  bill  of  lading  having  been  made  out,  the  property 
in  the  goods  was  never  vested  in  the  plaintiff;  secondly,  that 
l.iy  the  terms  of  the  order,  the  goods  were  not  to  be  at  the 
plaintiff's  risk  until  after  their  arrival  at  Naples. 

HoLROYD,  J.  I  also  think  that  the  verdict  found  for  tha 
plaintiff'  was  right.  It  has  been  argued  that  neither  the  mate 
nor  the  owner  of  the  vessel  was  liable  to  any  one  but  Stokes  & 
Co.,  from  whom  the  goods  were  received.  But  it  is  a  principle 
of  law,  that  the  real  owner  of  the  goods,  for  whom  Stokes  &  Co. 
were  agents,  may  sue  for  the  loss,  although  the  defendant  was 
not  informed  of  his  existence.  Then  it  has  been  urged  that 
Fragano  had  no  interest  in  the  goods,  and  the  terms  of  the  order 
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have  been  adverted  to  in  support  of  that  argument ;  but  I  think 
that  the  goods  became  his  property  as  soon  as  they  were  sent  ofe 
by  Mason  &  Co.  When  goods  are  to  be  delivered  at  a  distance 
from  the  vendor,  and  no  charge  is  made  by  him  for  the  carriage, 
they  become  the  property  of  the  buyer  as  soon  as  they  are  sent 
off.'  It  was  next  contended  that  Fragano  was  not  liable  to  the 
vendor  unless  the  goods  arrived ;  but  the  order  for  insurance  is 
decisive  as  to  that.  The  policy  was  to  protect  Fragano,  and 
shows  that  he  considered  he  should  be  the  sufferer  if  the  goods 
were  lost  on  the  voyage,  which  he  could  not  have  been,  had  the 
arrival  of  the  goods  been  a  condition  precedent  to  his  liability 
to  the  vendors.  The  expiration  of  three  months  was  to  be  the 
time  of  payment  if  the  goods  arrived ;  if  they  did  not  arrive,  the 
law  would  imply  a  promise  to  pay  in  a  reasonable  time. 
LiTTLEDALE,  J.,  coucurred.  Rule  discharged. 


ALDRIDGE  v.  JOHNSON. 

7  E.  &  B.  885.     1857. 

Action    for   wrongful    conversion    of   a   quantity   of   barley. 
Plaintiff  contracted  with  J.  W.  Knights  for  one  hundred  quar- 
ters of  barley  (at  £2  3s.  per  quarter)  from  a  large  heap  contain- 
ing about  two  hundred  quarters,  which  he  inspected  and  sam- 
pled, in  exchange  for  thirty-two  bullocks  at  £6  apiece,  the  differ- 
ence to  be  paid  in  cash.     Plaintiff  was  to  send  his  own  sacks, 
and  Knights  was  to  fill  them  with  the  barley  and  deliver  them 
on  board  railway  trucks  at  Ipswich  for  carriage  to  plaintiff. 
The  bullocks  were  delivered  to  Knights.     Sacks  were  sent,  and 
a  part  of  them  were  filled  with  about  seventy-eight  quarters  of 
the  barley  under  Knights'  directions.     Knights  was  unable  to 
secure  trucks  promptly,  and  never  delivered  any  part  of  the 
barley  at  the  railway.    Plaintiff  repeatedly  directed  him  to  for , 
ward  the  barley,  which  Knights  promised  repeatedly  to  do.     A 
notice   in  bankruptcy  was  served  on  Knights,   and  defendant 
was  made  his  official  assignee.    Before  the  adjudication.  Knights 
had  the  barley  emptied  from  the  sacks  into  the  heap  from  which 
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it  had  been  taken.  Plaintiff  tendered  to  defendant  the  difference 
between  the  barley  and  the  price  of  the  bullocks,  and  demanded 
the  barley,  which  was  refused,  and  this  action  brought. 

Lord  Campbell,  C.  J.  ...  As  to  the  question  of  conversion,  the 
property  being  in  the  plaintiff,  he  has  done  nothing  to  divest 
himself  of  it.  It  is  not  like  the  case  of  confusion  of  goods, 
where  the  owner  of  such  articles  as  oil  or  wine  mixes  them  with 
similar  articles  belonging  to  another.  That  is  a  wrongful  act 
by  the  owner,  for  which  he  is  punished  by  losing  his  property. 
Here  the  plaintiff  has  done  nothing  wrong.  It  was  wrong  of  the 
bankrupt  to  mix  what  had  been  put  into  the  sacks  with  the  rt^t 
of  the  barley;  but  no  wrong  has  been  done  by  the  plaintiff. 
That  being  so,  the  plaintiff's  property  comes  into  the  hands  of 
the  defendant,  as  the  bankrupt's  assignee.  If  the  defendant  had 
a  lien,  he  does  not  detain  the  barley  on  that  ground.  He  denies 
the  plaintiff's  property  altogether,  and  cannot  therefore  claim  a 
lien.  He  claims  all  the  barley,  and  claims  all  of  it  as  being  the 
property  of  the  bankrupt.  He  therefore  has  converted  the 
plaintiff's  property. 

Erle,  J.  I  also  am  clearly  of  opinion  that  the  property  in 
what  was  put  into  the  sacks  passed  to  the  plaintiff.  It  is  clear 
that,  where  there  is  an  agreement  for  the  sale  and  purchase  of  a 
particular  chattel,  the  chattel  passes  at  once.  If  the  thing  sold 
is  not  ascertained,  and  something  is  to  be  done  before  it  is  ascer- 
tained, it  does  not  pass  till  it  is  ascertained.  Sometimes  the  right 
of  ascertainment  rests  with  the  vendee,  sometimes  solely  with 
the  vendor.  Here  it  is  vested  in  the  vendor  only,  the  bankrupt. 
When  he  had  done  the  outward  act  which  showed  which  part 
was  to  be  the  vendee's  property,  his  election  was  made  and  the 
property  passed.  That  might  be  shown  by  sending  the  goods  by 
the  railway;  and  in  such  case  the  property  would  not  pass  till 
the  goods  were  dispatched.  But  it  might  also  be  shown  by  other 
acts.  Here  was  an  ascertained  bulk,  of  which  the  plaintiff 
agreed  to  buy  about  half.  It  was  left  to  the  bankrupt  to  decide 
what  portion  should  be  delivered  under  that  contract.  As  soon 
as  he  does  that,  his  election  has  been  indicated ;  the  decisive  act 
was  putting  the  portion  into  the  sacks.  If  it  were  necessary  to 
rest  the  decision  on  the  assent  of  the  vendee  in  addition  to  this, 
I  am  of  opinion  that  there  is  abundant  evidence  of  such  assent ; 
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for  the  vendee  demanded,  over  and  over  again,  the  portion  which 
had  been  put  into  the  sacks.  I  think  Mr.  Blackburn  has  ox- 
pressed  the  law  with  great  clearness  and  accuracy.  lie  first 
takes  the  case  where  one  party  appropriates  and  the  other  as- 
sents, and  then  the  case  where,  by  virtue  of  the  original  agree- 
ment, the  authority  to  appropriate  is  in  one  party  only.  As  to 
the  question  of  conversion,  I  am  of  opinion,  on  the  grounds 
which  have  already  been  stated,  that  the  assignee  has  converted 
the  plaintiff's  property. 

Judgment  for  plaintiff  for  the  part  put  into  the  sacks:  as  to 
the  residue,  judgment  for  the  defendant. 


SMITH  V.  EDWARDS. 

156  Mass.  221.     1892. 

Holmes,  J.  This  case  comes  before  us  on  the  exception  of  the 
Old  Colony  Railroad  Company  to  a  ruling  of  the  court  below, 
that  it  should  be  charged  as  trustee  of  the  defendants.  The 
defendants  have  been  defaulted.  The  bill  of  exceptions  purports 
to  state  the  evidence  introduced  on  the  motion  to  charge  the 
trustee,  but  does  not  disclose  the  findings  of  the  judge.  We 
assume  them  to  have  been  the  most  favorable  for  the  ruling 
which  the  bill  of  exceptions  warrants.  The  defendants  in  Ohio 
ordered  of  the  plaintiffs,  who  are  manufacturers  of  boots  and 
shoes  in  Massachusetts,  through  the  plaintiff's  traveling  sales- 
man, certain  calf  and  buff  shoes,  to  be  made  according  to  a 
sample  shown  to  the  defendants.  It  w^as  assumed  at  the  argument, 
and  we  assume,  that  the  contract  bound  the  defendants,  that 
there  is  no  question  under  the  statute  of  frauds,  and  that  the 
shoes  were  made  according  to  sample.  They  were  forwarded 
over  the  Old  Colony  Railroad,  we  must  assume,  if  it  be  material, 
at  the  defendants'  expense,  and  were  delivered  to  the  defend- 
ants. This  mode  of  forwarding  undoubtedly  was  authorized 
by  the  contract.  The  defendants  accepted  the  buff  shoes,  but 
refused  to  accept  the  calf  shoes,  and  shipped  the  latter  back  to 
llic  plaintiffs  by  the  same  railroad.     The  plaintiffs  refused  to 
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accept  them,  sued  the  defendants  for  the  price  of  the  shoes,  and 
trusteed  the  railroad  company.  The  calf  shoes  mentioned  are 
the  goods  for  which  the  railroad  company  was  charged. 

It  is  argued  for  the  trustee  that,  although  the  defendants 
were  guilty  of  a  breach  of  contract  in  refusing  to  accept  the 
calf  shoes,  yet,  as  the  shoes  were  not  in  existence  at  the  date  of 
the  contract,  they  did  not  become  the  defendants'  property  until 
tendered  to  and  accepted  by  the  defendants  after  they  were 
made. 

Of  course  the  title  to  the  shoes  could  not  be  vested  in  the 
defendants  without  their  consent.  But  in  the  present  state  of 
the  law  it  does  not  need  argument  to  show  that  a  contract  can 
be  made  in  such  a  way  as  subsequently  to  pass  the  title,  as  be- 
tween the  parties,  to  goods  unascertained  at  the  time  when  the 
contract  is  made,  without  a  subsequent  acceptance  by  the  buyer, 
if  the  contract  commits  the  buyer  in  advance  to  the  acceptance 
of  goods  determined  by  other  marks.  Middlesex  Co.  v.  Osgood, 
4  Gray,  447,  449;  Nichols  v.  Morse,  100  Mass.  523;  Brewer  v! 
Housatonic  Railroad,  104  Mass.  593,  595 ;  Rodman  v.  Guilford, 
112  Mass.  405,  407;  Goddard  v.  Binney,  115  Mass.  450;  Blanch- 
ard  V.  Cooke,  114  Mass.  207,  227 ;  Aldridge  v.  Johnson,  7  El  & 
Bl.  885,  899. 

In  the  case  of  goods  to  be  manufactured,  the  seller,  as  he  has 
to  tender  them,  generally  has  the  right  to  appropriate  goods  to 
the  contract  so  far  that,  if  he  tenders  goods  conformable  to  it, 
the  buyer's  refusal  to  accept  them  is  a  breach.  The  buyer  can- 
not say  that  he  would  have  accepted  some  other  goods  had  they 
been  tendered.  When  goods  are  to  be  manufactured  and  for- 
warded by  a  carrier  to  a  buyer  at  a  distance,  the  seller's  deliv- 
ery of  STich  goods  to  the  carrier  as  bailee  for  the  purchaser 
passes  the  title.  The  seller  cannot  forward  them  until  they  ar-e 
specified.  The  deliver}^  is  an  overt  dealing  with  the  goods  as 
those  to  which  the  contract  applies,  and  puts  them  into  a  pos- 
session adverse  to  the  seller.  Although  not  strictly  a  delivery, 
it  is  an  act  having  the  legal  effect  of  a  true  delivery,  which  in 
common  legal  language  it  is  said  to  be.  Orcutt  v.  Nelson,  1 
Gray,  536,  543;  Merchant  v.  Chapman,  4  Allen,  362,  364;  Kline 
V.  Baker,  99  Mass.  253,  254;  Hallgarten  v.  Oldham,  135  Mass. 
1,  9.    The  act  is  required  of  the  seller  by  the  terms  of  the  con- 
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tract,  and  thus  is  assented  to  in  advance  by  the  buyer,  on  the 
condition  that,  as  supposed,  the  goods  answer  the  requirements 
of  the  contract.  Therefore  it  is  a  binding  appropriation  of  the 
goods  to  the  contract,  and  passes  the  title  as  we  have  said.  Put- 
nam V.  Tillotson,  13  Met.  517,  520;  Merchant  v.  €hapman,  4 
Allen,  362,  364;  Odell  v.  Boston  &  Maine  Railroad,  109  Mass. 
50;  Wigton  v.  Bowley,  130  Mass.  252,  254;  Fragano  v.  Long, 
4  B.  &  C.  219 ;  Wait  v.  Baker,  2  Exch.  1,  7. 

The  present  case  could  be  disposed  of  upon  a  narrower  ground. 
It  would  be  enough  to  say  that,  so  far  as  we  can  see,  the  judge 
who  heard  the  motion  to  charge  the  trustee  was  warranted  in 
finding  as  a  fact  that  the  defendants  authorized  the  plaintiffs 
to  appropriate  the  shoes  to  the  contract,  even  if  the  inference 
was  not  necessary  as  matter  of  law.  The  question  always  is, 
what  intent  the  parties  have  expressed  either  in  terms  or  by 
reasonable  implication.  Anderson  v.  Morice,  1  App.  Cas.  713; 
Calcutta  &  Burmah  Steam  Navigation  Co.  v.  De  Mattos,  32  L.  J. 
Q.  B.  322,  328;  s.  c.  33  L.  J.  Q.  B.  214. 

Exceptions  overruled. 


WAIT  V.  BAKER. 

2  Exchequer  1.     1848. 

Trover  for  500  quarters  of  barley.  Pleas,  not  guilty,  and  not 
possessed;  upon  which  issue  was  joined. 

At  the  trial,  the  following  facts  appeared :  The  defendant,  a 
corn-factor  at  Bristol,  had  occasional  dealings  with  a  person  of 
the  name  of  Lethbridge,  who  was  also  a  corn-factor  at  Plymouth, 
and  on  the  5th  of  December,  1846,  wrote  to  him  the  following 
letter :  ' '  I  hear  that  the  crop  of  barley  in  the  south  of  Hamp- 
shire is  good  this  year,  and  that  at  Kingsbridge  the  price  is  low, 
compared  with  the  markets  further  eastward.  If  you  are  doing 
anything  in  the  article  this  season,  and  can  make  me  an  offer  of 
a  cargo,  I  have  no  doubt  but  we  may  have  a  transaction.  Let 
me  hear  from  you  in  due  course.  Send  me  a  sample  in  letter, 
describing  weight,  &c." 

On  the   14th  Lethbridge  wrote  the   following  letter  to   the 
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defendant:  "I  herewith  hand  you  samples  of  common  and 
chevalier  barley  of  the  neighborhood  of  Kingsbridge,  and  will 
engage  to  sell  you  from  400  to  500  quarters  f.  o.  b.' barley  at 
Kingsbridge,  or  neighboring  port,  at  405.  per  quarter  common, 
and  425.  per  quarter  chevalier,  in  equal  quantities,  for  cash,  on 
handing  bills  of  lading,  or  acceptance  at  two  months'  date,  add- 
ing interest  at  the  rate  of  £5  per  cent  per  annum,  subject  to 
your  reply  by  course  of  post. ' ' 

On  the  16th  the  defendant  returned  a  reply,  accepting  Leth- 
bridge's  order. 

On  the  18th  Lethbridge  wrote  the  defendant  asking  if  he  were 
to  tal^e  up  a  vessel  for  the  barley. 

On  the  19th  the  defendant  wrote  in  answer:  "I  took  it  for 
granted  that  you  would  get  a  vessel  for  the  barley  I  have  bought 
of  you  f.  0.  b.,  and  therefore  did  not  instruct  you  to  seek  one. 
I  trust  that  you  will  be  particular  to  select  a  good  ship,  and  at 
the  lowest  possible  freight,  for  this  port;  and,  above  all,  take 
care  that  the  quality  of  the  barley  is  fully  equal  to  sample.  A 
party  who  will  take  part  of  it  is  extremely  particular  in  these 
matters;  and  the  samples  are  sealed  and  held  in  the  custody  of 
a  third  party.  Please  to  advise  when  you  have  taken  up  a  ves- 
sel, with  particulars  of  the  port  she  loads  in,  so  that  I  may  get 
insurance  done  correctly." 

Lethbridge  engaged  a  vessel  and  notified  defendant. 
The  vessel  was  loaded  with  common  and  chevalier  barley ;  and 
on  the  7th  of  January,  Lethbridge  received  from  the  master  the 
bill  of  lading  of  the  cargo,  which  was  therein  expressed  to  be 
deliverable  at  Bristol  to  the  order  of  Lethbridge  or  assigns,  pay- 
ing the  freight  as  per  charter.  On  the  8th  Lethbridge  called 
upon  the  defendant  at  Bristol  early  in  the  morning,  and  left 
at  his  counting-house  the  invoice  and  an  unindorsed  bill  of  lad- 
ing. At  a  subsequent  part  of  the  day,  Lethbridge  called  again 
upon  the  defendant,  when  the  defendant  raised  some  ob- 
jections to  the  quality  of  the  cargo,  and  asserted  that  it  was 
inferior  to  the  samples;  he  also  threatened  he  would  take  the 
cargo,  but  sue  Lethbridge  for  eight  shillings  a  quarter  difference. 
After  some  further  dispute  upon  the  matter,  the  defendant  of- 
fered Lethbridge  the  amount  of  the  cargo  in  money,  and  said 
that  he  accepted  the  cargo.     Lethbridge,  however,  refused  to 
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accept  the  money  and  to  indors;^'  the  bill  of  lading  to  the  de- 
fendant; but  took  the  bill  of  lading  from  the  counter  and  imme- 
diately proceeded  to  the  plaintiffs',  who  were  corn-factors,  and 
had  a  house  of  business  in  the  neighborhood,  and  indorsed  the 
bill  of  lading  to  them,  and  received  an  advance  upon  it.  The 
market  at  that  time  had  risen  considerably.  The  "Emerald" 
arrived  on  the  16th,  and  on  the  18th  the  defendant  proceeded  on 
board  and  claimed  the  cargo  as  the  owner,  and  unshipped  1,240 
bushiels  of  the  barley,  worth  £422  14s.;  but  the  plaintiffs,  com- 
ing on  board  during  the  time  the  cargo  was  being  unshipped, 
presented  the  bill  of  lading  and  obtained  the  rest  of  the  cargo, 
and  paid  the  captain  the  freight. 

The  jury  found  that  the  defendant  did  not  refuse  to  accept 
the  barley  from  Lethbridge ;  that  the  tender  was  unconditional ; 
and  that  Lethbridge  was  not  an  agent  intrusted  with  the  bill  of 
lading  by  the  defendant.  His  lordship  thereupon  directed  a 
verdict  to  be  entered  for  the  plaintiffs  for  £422  14s.,  reserving 
leave  to  the  defendant  to  enter  a  verdict  for  him. 

A  rule  to  show  cause  having  been  obtained. 

Parke,  B.  I  am  of  opinion  that  the  rule  in  the  present  case 
ought  to  be  discharged.  It  is  perfectly  clear  that  the  original 
contract  between  the  parties  was  not  for  a  specific  chattel.  That 
contract  would  be  satisfied  by  the  delivery  of  any  500  quarters 
of  corn,  provided  the  corn  answered  the  character  of  that  which 
was  agreed  to  be  delivered.  By  the  original  contract,  therefore, 
no  property  passed;  and  that  matter  admits  of  no  doubt  what- 
ever. In  order,  therefore,  to  deprive  the  original  owner  of  the 
property,  it  must  be  shown  in  this  form  of  action — the  action 
being  for  the  recovery  of  the  property — that,  at  some  subsequent 
time  the  property  passed.  It  may  be  admitted,  that  if  goods 
are  ordered  by  a  person,  although  they  are  to  be  selected  by  the 
vendor,  and  to  be  delivered  to  a  common  carrier  to  be  sent  to 
the  i>erson  by  whom  they  have  been  ordered,  the  moment  the 
goods,  which  have  been  selected  in  pursuance  of  the  contract, 
are  delivered  to  the  carrier,  the  carrier  becomes  the  agent  of  the 
vendee,  and  such  a  delivery  amounts  to  a  delivery  to  the  vendee; 
and  if  there  is  a  binding  contract  between  the  vendor  and  ven- 
dee, either  by  note  in  writing,  or  by  part  payment,  or  subse- 
quently by  part  acceptance,  then  there  is  no  doubt  that  the 
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property  passes  by  such  delivery  to  the  carrier.  It  is  necessary-, 
cf  course,  that  the  goods  should  agree  with  the  contract.  In 
this  case,  it  is  said  that  the  delivery  of  the  goods  on  shipboard 
is  equivalent  to  the  delivery  I  have  mentioned,  because  the  ship 
was  engaged  on  the  part  of  Lethbridge  as  agent  for  the  defend- 
ant. But  assuming  that  it  was  so,  the  delivery  of  the  goods  on 
board  the  ship  Vv-as  not  a  delivery  of  them  to  the  defendant, 
but  a  delivery  to  the  captain  of  the  vessel  to  be  carried  under  a 
bill  of  lading,  and  that  bill  of  lading  indicated  the  person  for 
whom  they  were  to  be  carried.  By  that  bill  of  lading  the  goods 
were  to  be  carried  by  the  master  of  the  vessel  for  and  on  account 
of  Lethbridge,  to  be  delivered  to  him  in  case  the  bill  of  lading 
should  not  be  assigned,  and  if  it  should,  then  to  the  assignee. 
The  goods,  therefore,  still  continued  in  the  possession  of  the 
master  of  the  vessel,  not  as  in  the  case  of  a  common  carrier, 
but  as  a  person  carrying  them  on  behalf  of  Lethbridge.  There 
is  no  breach  of  duty  on  the  part  of  Lethbridge,  as  he  stipulates 
under  the  original  contract  that  the  price  is  to  be  paid  on  the 
delivery  of  the  bill  of  lading.  It  is  clearly  contemplated  by  the 
original  contract,  that,  by  the  bill  of  lading,  Lethbridge  should 
retain  control  over  the  property.  It  seems  to  me  to  follow  that 
the  delivery  of  the  500  quarters  to  the  captain,  to  be  delivered 
to  liCthbridge,  is  not  the  same  as  a  delivery  of  500  quarters  to  a 
common  carrier  by  order  of  the  consignee.  The  act  of  delivery, 
therefore,  in  the  present  case,  did  not  pass  the  property.  Then, 
what  subsequent  act  do  we  find  which  had  that  effect?  It  is 
admitted  by  the  learned  counsel  for  the  defendant,  that  the  prop- 
erty does  not  pass,  unless  there  is  a  subsequent  appropriation 
of  the  goods.  The  word  appropriation  may  be  understood  in 
different  senses.  It  may  mean  a  selection  on  the  part  of  the 
vendor,  where  he  has  the  right  to  choose  the  article  which  he 
has  to  supply  in  performance  of  his  contract;  and  the  contract 
will  show  when  the  word  is  used  in  that  sense.  Or  the  word 
may  mean  that  both  parties  have  agreed  that  a  certain  article 
shall  be  delivered  in  pursuance  of  the  contract,  and  yet  the  prop- 
erty may  not  pass  in  either  case.  For  the  purpose  of  illustrating 
this  position,  suppose  a  carriage  is  ordered  to  be  built  at  a  coach- 
maker's;  he  may  make  any  one  he  pleases,  and,  if  it  agree  witli 
the  order,  the  party  is  bound  to  accept  it.     Now  suppose  that. 
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at  some  period  subsequent  to  the  order,  a  further  bargain  is 
entered  into  between  this  party  and  the  coach-builder,  by  which 
it  is  agreed  that  a  particular  carriage  shall  be  delivered.  It 
would  depend  upon  circumstances  whether  the  property  passes, 
or  whether  merely  the  original  contract  is  altered  from  one 
which  would  have  been  satisfied  by  the  delivery  of  any  carriage 
answering  the  terms  of  the  contract,  into  another  contract  to 
supply  the  particular  carriage, — which,  in  the  Roman  law,  was 
called  obligatio  certi  corporis,  where  a  person  is  bound  to  deliver 
a  particular  chattel,  but  where  the  property  does  not  pass,  as  it 
never  did  by  the  Roman  law,  until  actual  delivery,  although 
the  property  after  the  contract  remained  at  the  risk  of  the  ven- 
dee, and,  if  lost  without  any  fault  in  the  vendor,  the  vendee, 
and  not  the  vendor,  was  the  sufferer.  The  law  of  England  is 
different:  here  property  does  not  pass  until  there  is  a  bargain 
with  respect  to  a  specific  article,  and  everything  is  done  which, 
according  to  the  intention  of  the  parties  to  the  bargain,  was 
necessary  to  transfer  the  property  in  it.  "Appropriation  may 
also  be  used  in  another  sense,  and  is  the  one  in  which  Mr.  Butt 
use^  it  on  the  present  occasion;  viz.,  where  both  parties  agree 
upon  the  specific  article  in  which  the  property  is  to  pass,  and 
nothing  remains  to  be  done  in  order  to  pass  it.  It  is  contended 
in  this  case  that  something  of  that  sort  subsequently  took  place. 
I  ]nust  own  that  I  think  the  delivery  on  board  the  vessel  could 
not  be  an  appropriation  in  that  sense  of  the  word.  It  is  an  ap- 
propriation in  the  first  sense  of  the  word  only;  the  vendor  has 
made  his  election  to  deliver  those  500  quarters  of  corn.  The 
next  question  is,  whether  the  circumstances  which  occurred  at 
Bristol  afterwards  amount  to  an  agreement  by  both  parties  that 
the  property  in  those  500  quarters  should  pass.  I  think  it  is 
perfectly  clear  that  there  is  no  pretence  for  saying  that  Leth- 
bridge  agreed  that  the  property  in  that  corn  should  pass.  It  is 
clear  that  his  object  was  to  have  the  contract  repudiated,  and 
thereby  to  free  himself  from  all  obligation  to  deliver  the  cargo. 
On  the  other  hand,  as  has  been  observed,  the  defendant  wished 
to  obtain  the  cargo,  and  also  to  have  the  power  of  bringing  an 
action  if  the  corn  did  not  agree  with  the  sample.  It  seems  evi- 
dent to  me  that,  at  the  time  when  the  unindorsed  bill  of  lading 
was  left,  there  was  no  agreement  between  the  two  parties  that 
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that  specific  cargo  should  become  the  property  of  the  defendant, 
li"  that  is  so,  the  ease  remains,  as  to  the  question  of  property, 
exactly  as  it  did  after  the  original  contract.  There  is  a  contract 
to  deliver  a  cargo  on  board,  and  probably  for  an  assignment  of 
that  cargo  by  indorsing  the  bill  of  lading  to  the  defendant ;  but 
there  was  nothing  which  amounted  to  an  appropriation,  in  the 
sense  of  that  term,  which  alone  would  pass  the  property.  The 
result  is,  that,  in  this  action  of  trover,  the  plaintiffs,  claiming 
under  Lethbridge  by  the  indorsement  of  the  bill  of  lading,  are 
entitled  to  the  property;  and  then  Mr.  Baker  has  his  remedy 
against  him  for  the  non-fulfilment  of  his  contract,  which  he  cer- 
tainly has  not  fulfilled. 
Alderson,  B.,  Rolpe,  B,,  and  Platt,  B.,  concurred. 

Rule  discharged. 


5.   WHERE   THE   JUS    DISPONENDI    IS    RESERVED.* 

STRAUS  V.  WESiSEL. 
30  Ohio  St.  211.     1876. 

H.  H.  Wessel  &  Co.,  of  Cincinnati,  advanced  to  Stephens  & 
Bro.,  pork  packers  in  Indiana,  $5,000,  the  latter  agreeing  to  ship 
all  the  pork  they  would  cut  during  the  season  to  be  sold  by  H.  H. 
Wessel  &  Co.,  on  commission,  the  proceeds,  after  paying  freight 
and  commissions,  to  be  applied  o-n  the  indebtedness,  and  any 
balance  to  be  paid  to  Stephens  &  Bro.  They  made  several  ship- 
ments to  H.  H.  Wessel  &  Co.,  but  did  not  send  bills  of  lading. 
The  consignee  obtained  the  goods  on  their  arrival  in  Cincinnati. 
March  24,  1870,  Stephens  &  Bro.  made  a  shipment  to  H.  H. 
Wessel  &  Co.,  retaining  the  bill  of  lading,  but  sending  the  fol- 
lowing letter  of  advice,  which  was  received  March  26,  1870 : — 

Shoals,  Ind.,  March  24,  1870. 
Messrs.  H.  H.  Wessel  Co.  : 

Gents, — Shipped  to-day  car  No.  761.  [Here  follows  a  de- 
scription of  the  articles.] 

The  balance  of  meat  we  will  ship  whenever  you  order.    We 


•See  Sec.  1087,  Vol.  8,  Cyclopedia  of  Law. 
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think  it  best  to  hold  the  lard.     I  send  you  two  kinds  of  hogs' 
heads,— one  with  fat  on,  the  other  skinned,  which  notice.     We 
deliver  you  this  load  on  our  indebtedness.    Do  the  best  you  can. 
Yours  truly,  Stephens  &  Brother. 

On  March  28,  1870,  while  in  the  possession  of  the  railroad  com- 
pany at  Cincinnati,  it  was  attached  by  J.  P.  Straus  &  Co.,  on  a 
claim  against  Stephens  &  Bro.  H.  H.  Wessel  &  Co.  paid  the 
freight  bill  in  the  usual  way,  and  brought  replevin  against  the 
sheriff  and  J.  P.  Straus  &  Co.,  and  recovered  judgment.  De- 
fendants bring  error. 

Scott,  J.  It  is  clear  that  the  rights  and  interests  of  the  plain- 
tiffs in  error  in  the  property  which  they,  as  creditors  of  Stephens 
&  Bro.,  caused  to  be  attached,  can  be  no  greater  than  those  of 
their  alleged  debtor,  Stephens  &  Bro.  They  could  attach  only 
the  interest  of  their  debtors  in  the  property,  and  in  this  contro- 
versy must  stand  in  their  shoes.  Now,  for  whom  was  the  pork  in 
question  held  by  the  carrier  at  the  time  of  the  levy  of  the  attach- 
ment? It  had  been  delivered  by  Stephens  &  Bro.  to  the  carrier 
for  transportation  to  Cincinnati  and  delivery  to  the  consignee, 
H.  H.  Wessel  &  Co.  By  the  express  terms  of  their  bill  of  lad- 
ing, it  was  the  duty  of  the  carrier  to  deliver  it  only  to  the  con- 
signee named  therein.  By  the  invoice  and  letter  of  advice  sent 
to  the  consignees  immediately  before  the  shipment,  it  is  very  clear 
that  the  consignors  had  appropriated  the  pork  shipped  and  the 
net  proceeds  of  its  sale  to  the  partial  discharge  of  their  indebted- 
ness to  the  consignees  for  cash  previously  advanced.  They  ex- 
pressly say,  "We  deliver  you  this  load  on  our  indebtedness." 

The  consignors  of  this  shipment  had  not  only  the  right,  but, 
under  their  contract  with  the  consignees,  it  was  their  duty  so  to 
appropriate  it. 

The  relation  of  the  parties  to  this  shipment  differed  in  no  sub- 
stantial respect  from  that  of  the  case  in  which  goods  are  shipped 
by  a  vendor  to  a  purchaser  who  has  previously  ordered  and  paid 
for  them.  And  in  such  a  case  it  is  well  settled  that  the  delivery 
of  goods  to  a  common  carrier  for  conveyance  to  the  purchaser  is 
equivalent  to  a  delivery  to  the  purchaser  himself.  The  carrier 
is  in  that  case,  in  contemplation  of  law,  the  bailee  of  the  person 
to  whom,  not  by  whom,  the  goods  are  sent ;  the  latter,  in  employ- 
ing the  carrier,  being  considered  as  the  agent  of  the  former  for 
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that  purpose.  Benj.  on  Sales,  §  181,  and  the  numerous  authori- 
ties there  cited.  By  the  terms  of  the  letter  of  advice  in  this 
case,  there  can  be  no  doubt  that  Stephens  &  Bro.,  by  delivering 
the  pork  to  the  carrier,  intended  thereby  to  inve.st  the  consignees, 
Wessel  &  Co.,  with  the  full  and  rightful  possession,  and  the  ah' 
salute  jus  disponendi  of  the  property,  for  the  purposes  of  their 
contract. 

They  intended  to  retain  no  interest  even  in  the  proceeds  of  its 
sale,  other  than  the  right  to  have  the  net  amount  applied  in  par- 
tial satisfaction  of  their  indebtedness  to  the  consignees.  And 
to  this  intention  a  controlling  effect  must  be  given.  Emery's 
Sons  V.  Irving  National  Bank,  25  Ohio  St.  360. 

It  is  claimed,  however,  by  counsel  for  plaintiff  in  error  that, 
irrespective  of  the  intention  of  Stephens  &  Bro.,  in  their  ship- 
ment of  the  pork,  by  taking  the  bill  of  lading  in  their  own  name, 
and  retaining  its  possession,  they  reserved  for  themselves  the 
power  to  dispose  of  the  property,  and  vest  the  title  thereto  in 
any  bona  fide  purchaser  by  a  simple  delivery  of  the  bill  of  lad- 
ing, and  that  they  therefore  remained  the  owners  of  the  property, 
in  contemplation  of  law,  until  it  came  to  the  actual  possession  of 
the  consignees.  But  we  think  this  position  cannot  be  main- 
tained. A  bill  of  lading,  though  transferable  by  delivery,  like 
commercial  paper,  "is  unlike  commercial  paper  in  this:  the  as- 
signee cannot  acquire  a  better  title  to  the  property  thus  symboli- 
cally delivered  than  his  assignor  had  at  the  time  of  assignment." 
Emery's  Sons  v.  Irving  National  Bank,  supra,  p.  368;  Benj.  on 
Sales,  §  864. 

Hence,  as  Stephens  &  Bro.,  under  the  circumstances  of  this 
ease,  had  parted  with  all  right  of  control  over  the  property  in 
question,  they  could  confer  no  such  right  on  another  by  a  trans- 
fer of  the  bill  of  lading. 

We  think  the  evidence  in  the  case  shows  that  at  the  time  of 
the  levy  of  the  attachment  the  property  in  question  was  con- 
structively in  the  possession  of  defendant  in  error,  who  had  the 
full  and  sole  power  of  disposition  over  it,  and  the  right  to  re- 
tain the  proceeds  of  its  sale. 

The  authorities  cited  by  counsel  for  defendant  in  error  fully 
sustain  these  views,  and  justify  us  in  saying  that  the  judgment 
of  the  court  below  must  be  affirmed.  Judgment  affirmed. 
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FARMERS'  ETC.  BANK  v.  LOGAN  ET  AL. 

74  N.  Y.  568.     1878. 

FoLGER,  J.  This  is  an-  action  brought  by  the  plaintiff  to  re- 
coveT  of  the  defendants  the  value  of  a  canal-boat  load  of  wheat, 
alleged  to  be  the  property  of  the  plaintiff  and  to  have  been  taken 
by  the  defendants  and  converted  to  their  own  use. 

The  plaintiff  recovered  judgment  against  all  of  the  defend- 
ants. The  defendants,  Logan  &  Preston,  have  appealed,  and 
they  contest  the  recovery.  They  did,  in  fact,  take  the  wheat  and 
ship  it  abroad  for  their  own  purposes  and  benefit.  They  bought 
it  from  the  defendant  Brown,  at  the  produce  exchange  in  New 
York  City,  and  paid  for  it,  all  in  the  usual  course  of  business 
of  that  mart.  They  did  not  see,  nor  seek  for,  any  evidence  of 
the  title  of  Brown,  or  of  his  right  to  sell ;  nor  was  there  any,  save 
that  the  wheat  was  in  his  actual  custody,  by  virtue  of  a  special 
deposit  of  it  with  him  in  trust,  and  that  he  had,  and  exhibited, 
samples  of  it  on  'Change. 

The  wheat  w^as  first  owned'  by  one  Perot,  at  Buffalo,  N.  Y.  It 
was  in  an  elevator  there.  Sears  &  Daw  were  commission  mer- 
chants at  that  place.  They  acted,  in  the  purchase  of  wheat  for 
him,  as  correspondents  and  agents  there  of  the  defendant  Brown, 
who  resided  and  did  business  in  New  York  City.  At  this  time 
they  had  an  order  from  him  to  buy  two  boat-loads  of  wheat.  To 
fill  that  order,  they  negotiated  with  Perot  for  the  wheat  in  the 
elevator,  and  bought  it  for  Brown.  But  they  bought  of  Perot 
on  their  own  credit,  and  they  paid  him  for  it  with  money  ob- 
tained by  them,  as  will  appear  further  on.  They  took  a  bill 
of  sale  from  Perot,  which  ran  in  their  own  name,  to  themselvas. 
Perot  knew  not  Brown  in  the  transaction.  The  money,  with 
which  the  wheat  was  paid  for  to  Perot,  was  got  by  them  in  this 
way.  After  the  wheat  was  spouted  from  the  elevator  into  a 
canal-boat,  owned  and  navigated  by  persons  not  connected  with 
the  defendant  Brown,  the  master  of  it  made  a  bill  of  lading, 
stating  the  shipment  of  the  wheat  to  be  by  them,  asi  agents  and 
forwarders,  to  New  York,  on  account  and  order  of  the  plaintiff, 
with  a  direction  appended  to  notify  Brown  at  that  place.  They 
then  drew  their  own  dr'iilt  <m  Brown,  to  the  oflScial  order  of  the 


FARMERS'  BANK  v.  LOGAN.  115 

plaintiff's  cashier.  That  draft  and  the  bill  of  lading,  with  a  cer- 
tificate of  insurance  of  the  wheat,  were  given  to  the  plaintiff, 
which,  with  notice  of  all  the  facts  at  that  time  existing,  on  the 
strength  and  security  of  those  papers,  discounted  the  draft  fur 
Sears  &  Daw,  and  gave  the  avails  thereof  to  them.  They  de- 
posited the  money  thus  obtained,  to  their  own  credit,  in  The 
White's  Bank,  and  paid  Perot  for  the  wheat  by  their  own  cheek 
to  him  thereon.  The  bill  of  lading  and  other  papere  were  rc.- 
tained  by  the  plaintiff.  The  draft  was  indorsed  by  it  to  its 
correspondent  bank  in  New  York  City.  The  bill  of  lading  and 
certificate  of  insurance  were  pinned  to  the  draft.  There  was 
stamped  upon  the  draft  a  direction  to  the  correspondent  bank  to 
deliver  the  bill  of  lading  and  certificate  to  Brown,  on  hi.s  accept- 
ance of  the  draft.  There  was  stamped  on  the  bill  of  lading  a 
statement  addressed  to  Brown,  in  purport  that  the  wheat  and 
the  insurance  of  it  were  pledged  to  the  plaintiff,  as  security  for 
the  payment  of  the  draft ;  and  that  the  wheat  was  put  into  hLs 
custody,  in  trust,  for  that  purpose,  not  to  be  diverted  to  any  other 
use,  until  the  draft  was  paid;  and  that  upon  his  accepting  and 
pajang  the  draft,  the  claim  of  the  plaintiff  would  cease.  The 
papers  were  sent  to  the  correspondent  bank,  in  New  York  City, 
with  instructions  in  conformity  with  the  matter  stamped  upon 
the  papers.  The  draft  was  presented  to  Brown,  and  was  ac- 
cepted by  him.  The  bill  of  lading  was  delivered  to  and  kept  by 
him.  After  that,  the  wheat  reached  New  York  City ;  but  before 
the  maturity  of  the  draft  BrowTi  procured  samples  of  it,  made 
the  sale  of  it,  and  with  money  got  from  Logan  &  Preston  by  an 
advance  on  the  price,  paid  the  freight  and  other  charges  of  the 
carrier.  Logan  &  Preston  received  the  wheat  from  the  carrier, 
and  sent  it  abroad. 

These  facts  are  sufficient  to  make  application  of  what  we  con- 
ceive to  be  the  law  controlling  the  case. 

There  lies  at  the  base  of  the  matter  an  elementary  principle  of 
the  common  law  well  known  and  often  stated,  but  which  may  bo 
profitably  repeated  here,  from  a  high  source,  as  the  foundation 
of  our  discussion.  A  purchaser  of  chattels  takes  them,  as  a  gen- 
eral rule,  subject  to  whatever  may  turn  out  to  be  infirmities  in 
the  title.  A  purchaser  in  market  overt  is  an  exception.  But 
if  not  bought  there,  though  the  purchase  be  bona  fide,  the  title 
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got  may  not  prevail  against  the  owner.  Again :  where  the  owner 
has  parted  with  the  chattel  to  another,  on  a  de  facto  contract,  a 
purchaser  from  that  other  iona  fide  will  obtain  an  indefeasible 
title.  By  a  de  facto  contract  is  meant  one  which  has  purported 
to  pass  the  property  from  the  owner  to  another.  See  Cundy  v. 
Lindsay,  L.  R.  3  Appeal  Cases,  459. 

In  the  case  in  hand,  there  was  not  a  purchase  by  the  appel- 
lants in  market  overt,  for  such  place  and  effect  of  sale  is  not 
recognized  in  this  State.  Wheelwright  v.  Depeyster,  1  J.  R.  471- 
480 ;  Mowrey  v.  Walsh,  8  Cow.  238.  The  title  set  up  by  the  ap- 
pellants cannot  prevail  then,  unless  they  purchased  in  good  faith 
from  the  real  owner,  or  from  one  to  whom  the  real  owner  had 
parted  with  the  goods  on  a  de  facto  contract.  The  difference  be- 
tween the  parties  arises,  when  the  question  is  put,  to  whom  did 
Perot,  the  acknowledged  real  owner  at  first,  part  with  it  thereby 

to  Brown,  or  to  Seai's  &  Daw  ?    The  appellants  claim  that  the 

contract  of  sale  from  Perot  v/as  to  Brown;  that  he  became  the 
owner;  that  the  wheat  was  indeed  pledged  to  the  plaintiff;  but 
that  Brown  was  the  general  owner  and  the  pledgor ;  that  when 
the  plaintiff,  being  but  a  pledgee,  put  the  possession  of  it  in 
Brown,  it  lost  its  lien,  as  against  a  bona  fide  purchaser  from 
him.  So  that  the  important  inquiry  is,  who  did,  upon  all  the 
facts  of  the  case,  become  the  owner  of  the  wheat,  by  the  trans- 
action with  Perot?  It  is  conceded  to  be  the  vital  point  in  the 
case  of  the  appellants,  that  Brown.,  from  whom  they  purchased, 
had  a  title  of  his  own  in  the  goods,  which,  subject  to  the  lien  of 
the  plaintiff,  he  could  transfer,  and  that  the  voluntary  surrender 
of  the  possession  to  him  by  the  plaintiff  enabled  him  to  make  an 
effectual  transfer  of  it,  free  from  that  lien. 

It  will  not  have  escaped  an  observation  of  our  recital  of  facts 
that  Brown  furnished  no  money  nor  any  credit  for  the  purchase 
from  Perot.  It  was  bought  by  Sears  &  Daw  of  him,  on  their 
credit,  on  his  trust  in  them  that  they  would  pay  for  it.  Nor  was 
the  draft  discounted  by  the  plaintiff  on  the  credit  of  Brown. 
The  bill  of  lading  and  the  insurance  upon  the  wheat  were  the 
security  upon  which  the  plaintiff'  rested.  Sears  &  Daw^  remained 
liable  until  the  draft  was  paid  or  they  were  discharged  by  some 
act  of  the  plaintiff'.  Nor  did  Brown,  when  he  ordered  the  pur- 
chase of  the  wheat,  expect  to  furnish  the  money  to  pay  the 
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seller  of  it.  He  expected,  and  Sears  &  Daw  expected,  that  the 
money  would  be  got  in  the  way  in  which  it  was  got.  Nor  was 
there  any  act  of  Perot,  or  of  Sears  &  Daw,  in  dealing  with  the 
wheat,  which  of  itself  passed  the  title  to  it  to  Brown.  The 
Mechanics'  and  Traders'  Bank  of  Buffalo  v.  The  Fanners'  and 
Mechanics'  National  Bank  of  Buffalo,  60  N.  Y.  40.  The  bill  of 
sale  from  Perot  was  to  Sears  &  Daw.  The  bill  of  lading  from 
the  carrier  was  not  to  Brown,  it  was  to  Sear.s  &  Daw,  to  the 
account  and  order  of  the  plaintiff.  The  shipment  is  stated,  in- 
deed, to  be  by  them  as  agents  and  forwarders.  That  phrase 
does  not,  of  itself,  point  to  Bix>wn  as  the  principal  or  consignee ; 
and  w^hen  understood,  in  knowledge  of  all  the  facts,  does  not 
declare  or  suggest  his  ownership  of  the  wheat.  In  sooth,  all  the 
paper  evidence,  up  to  the  time  that  the  bill  of  lading  went  into 
the  keeping  of  the  plaintiff,  gives  no  sign  of  ownei-ship  in  Brown ; 
but,  on  the  contrary,  does  show  ownerehip  in  Sears  &  Daw 
transferred  to  no  one,  save  it  be  the  plaintiff.  And  the  facts 
given  by  the  oral  testimony  show  the  purpose  to  bar  Brown 
from  the  right  to  control  or  dispose  of  the  wheat,  until  he  paid 
the  draft.  The  case  of  Turner  v.  The  Trustees  of  the  Liverpool 
Docks,  6  Exch.  [Welsby,  Hurl.  &  Gordon],  543,  is  pertinent. 
Merchants  in  Liverpool  sent  orders  to  merchants  in  Charleston 
to  ship  cotton  on  account  of  the  former,  in  their  vessel,  for  her 
voyage  to  Liverpool.  They  in  Charleston  bought  cotton,  and 
shipped  it  in  that  vesesl.  They  took  a  bill  of  lading  "to  order 
or  to  our  assigns,"  and  indorsed  it  "deliver  the  within  to  The 
Bank  of  Liverpool  or  order."  They  drew  drafts  on  the  mer- 
chants in  Liverpool,  and  delivered  the  bill  of  lading  to  a  bank 
in  Charleston,  and,  on  security  of  it,  sold  the  drafts  to  the 
bank,  and  used  the  avails  to  pay  for  the  cotton,  or  to  reimburse 
themselves  for  advances  therefor.  They  in  Liverpool  did  not 
pay  the  bills.  When  the  cotton  reached  that  port,  the  question 
arose,  to  w^hom  did  the  cotton  belong?  It  Wias  held  that  the  prop- 
erty in  it  did  not  vest  absolutely  in  them  in  Liverpool,  not- 
withstanding the  delivery  of  it  on  board  their  ship  to  their 
servant,  the  master ;  but  that  they  in  Charleston,  by  the  terms  of 
the  bill  of  lading,  had  reserved  to  themselves  a  jus  disponendi  of 
the  cotton,  and  that  they  had  not  divested  themselves  of  their 
property  in  or  possession  of  the  goods ;  and  that  having  bought 
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the  cotton  with  their  own  funds  on  their  own  credit,  they  re- 
tained their  property  in  it  until  payment  was  made  for  it  by  the 
men  in  Liverpool.  See  in  aec.  The  Frances,  9  Cranch,  183. 
There  are  facts  in  the  case  cited  (6  Eixch.,  supra)  not  stated  by 
us  which  make  it  a  stronger  case  for  the  principals  in  Liverpool 
than  the  one  in  hand  is  for  Brown.  It  was  decided  in  the  Ex- 
chequer Chamber,  after  elaborate  argument  and  full  consider- 
ation. It  has  been  since  recognized  and  approved  as  sound  and 
authoritative.  See  Mirabita  v.  Imp.  Ottoman  Bank,  L.  R.  3 
Exch.  Div.  164.  The  conclusion  reached  in  it  satisfies  our  judg- 
ment; the  principle  declared  in  it  is  sound,  and  applicable  to 
and  decisive  of  the  point  we  are  now  considering. 

When  commercial  correspondents,  on  the  order  of  a  principal, 
make  a  purchase  of  property  ultimately  for  him,  but  on  their 
own  credit,  or  with  funds  furnished  or  raised  by  them,  and  such 
course  is  contemplated  when  the  order  is  given,  they  may  retain 
the  title  in  themselves,  until  they  are  reimbursed.  One  of  the 
means  by  which  this  may  be  done  is  by  taking  the  bill  of  sale  in 
their  own  names,  and  when  the  property  is  shipped,  by  taking 
from  the  carrier  a  bill  of  lading  in  such  terms  as  to  show  that 
they  retain  the  power  of  control  and  disposition  of  it.  This 
results  necessarily  from  the  nature  of  the  transaction.  It  is  not, 
at  once,  an  irrevocable  appropriation  of  the  property  to  the 
principal.  It  rests,  for  all  of  its  efficiency  and  prospect  of  per- 
formance, upon  the  intention  to  withhold  and  the  withholding 
the  right  to  the  property,  so  that  that  right  may  be  used  to  pro- 
cure the  money  with  which  to  pay.  It  contemplates  no  title  in 
the  principal  until  he  has  reimbursed  to  his  correspondents  the 
price  paid  by  them,  or  to  the  person  with  whom  they  have  dealt, 
the  money  obtained  from  him  with  which  to  pay  that  price. 
From  the  start  the  idea  formed  and  nursed  is,  that  the  property 
shall  be  the  means  of  getting  the  money  with  which  to  pay  for 
it,  and  that  the  title  shall  not  pass  to  him  who  is  to  be  the  ulti- 
mate owner  until  he  has  repaid  the  money  thus  got. 

Although  such  correspondents  act  as  agents,  and  are  set  in 
motion  by  the  principal  who  orders  the  purchase,  yet  their  rights 
as  against  him,  in  the  property,  are  more  like  those  of  a  vendor 
against  a  vendee,  in  a  sale  not  wholly  performed,  where  delivery 
and  payment  have  not  been  made,  and  where  delivery  is  depend- 
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ent  upon  payment.  And  so  in  the  case  cited  from  6  Exeh., 
supra,  such  cases  of  vendor  and  vendee  are  looked  to  as  author- 
ity, and  e  converso,  that  case  is  relied  upon  in  L.  R.  3  Exch. 
Div.,  supra,  which  was  such  a  case  of  vendor  and  vendee  The 
rule  laid  down  is,  that  the  property  remains  in  the  shipper;  or 
that  he  has  a  jus  disponendi,  a  property  or  power  which  enables 
him  to  confer  a  title  on  a  pledgee  or  vendee,  though  in  breach  of 
his  contract  with  his  first  vendee ;  and  that,  whichever  it  is,  the 
result  must  be  the  same.  Id.  If  the  vendor,  when,  shipping  the 
articles  which  he  intends  to  deliver  under  the  contract,  takes 
the  bill  of  lading  to  his  own  order,  and  does  so  not  as  agent  or 
on  behalf  of  the  purchaser,  but  on  his  own  behalf,  he  thereby 
reserves  to  himself  a  power  of  dispovsing  of  the  property,  and 
consequently  there  is  no  final  appropriation,  and  the  property 
does  not,  on  shipment,  pass  to  the  purchaser.  Id.  So,  if  the 
vendor  deals  with  or  claims  to  retain  the  bill  of  lading  in  order 
to  secure  the  contract  price,  as  when  he  sends  it  forward  with  a 
draft  attached,  and  with  directions  that  it  is  not  to  be  delivered 
to  the  purchaser  until  payment  of  the  draft,  the  appropriation  is 
not  absolute,  and  until  payment  or  tender  of  the  price,  is  condi- 
tional only,  and  until  then  the  property  of  the  goods  does  not 
pass  to  the  purchaser,  Id.;  and  to  this  Turner  v.  Trustees,  supra, 
is  cited.  We  see  no  principle  which  distinguishes  the  case  of  a 
vendor  and  vendee,  in  this  respect,  from  that  of  a  correspondent 
or  agent,  buying  for  another,  yet  paying  the  price  from  his  own 
means,  or  from  moneys  by  agreement  raised  upon  the  property, 
or  upon  his  own  credit,  and  holding  the  property  as  security, 
until  the  principal  has  made  reimbursement.  Such  is  the  pur- 
pose of  the  parties.  There  is  no  intent  that  the  property  shall 
be  appropriated  until  payment  is  made.  And  unless  third  par- 
ties are  unavoidably  misled  to  their  harm,  they  have  no  cause 
to  complain  of  a  purpose  so  reasonable  and  productive  of  so  good 
results. 

We  think  that  the  adjudications,  on  this  side  of  the  water, 
are  to  the  same  end.  There  have  been  repeated  adjudications  in 
this  court,  whereby  the  legal  effect  of  a  bill  of  lading  has  been 
determined,  when  it  contained  some  special  clause  or  notation, 
or  had  upon  it  an  indorsement  which  pointed  out  a  particular 
person  as  the  one  on  whose  account  the  property  named  in  it 
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was  to  be  carried  and  delivered.  Bank  of  Rochester  v.  Jones, 
4  N.  Y.  497;  Dows  v.  Perrin,  16  Id.  325;  Mechanics'  and  Trad- 
ei-s'  Bank  v.  Farmers'  and  Mechanics'  Bank,  60  Id.  40;  First 
National  Bank  of  Toledo  v.  Shaw,  61  Id.  283;  s.  c.  on  second 
appeal,  69  Id.  624;  Marine  Bank  of  Buffalo  v.  Fiske,  71  Id.  353; 
B:ank  of  Commerce  v.  Bissell,  72  Id.  615.  The  bill  of  lading  of 
goods,  thus  affected,  prima  facie  confers  upon  the  person  in 
whose  favor  it  is  issued,  or  to  whom  it  is  transferred,  the  legal 
title  to  them.  4.  N.  Y.,  supra.  That  result  is,  though  the  transac- 
tion is  not  intended  to  give  the  permanent  ownership,  but  to 
furnish  a  security  for  advances  of  money  or  discount  of  com- 
mercial paper,  made  upon  the  faith  of  it.  Third  persons,  deal- 
ing with  property  thus  shipped,  though  acting  in  good  faith,  in 
the  regular  course  of  business,  and  paying  value,  are  affected 
by  the  terms  of  the  bill  of  lading,  are  bound  to  look  into  it,  and 
are  chargeable  with  a  constructive  notice  of  the  contents  of  it. 
In  the  case  in  hand,  had  the  appellants  asked  for  the  bill  of 
lading,  and  looked  into  it,  they  would  have  seen  that  the  prop- 
erty described  in  it  was  in  the  possession  of  Bro-wTi,  with  a  spe- 
cial and  restricted  right  over  it,  and  that  they  could  not  deal 
with  it  safely,  until  there  had  been  a  compliance  with  the  condi- 
tion attached  to  that  possession.  City  Bank  v.  R.  W.  and  0.  R. 
R.  Co.,  44  X.  Y.  136.  And  as  they  were  chargeable  with  a  con- 
structive notice  of  the  contents  of  it,  there  is  the  same  legal  re- 
sult as  if  they  had  looked  into  it.    Id. 

"We  do  not  understand  that  the  learned  counsel  for  the  ap- 
pellants takes  a  position  which  he  will  admit  is  hostile  to  these 
adjudications.  He  seeks  to  distinguish  the  case  at  bar  from 
those  cited.  He  admits,  as  we  understand  him,  that  had  this 
case  stood  alone  upon  the  bill  of  lading,  the  defendants  would 
have  been  properly  cast  in  judgment.  But  he  insists  that  Brown 
was  the  general  owner  of  the  wheat ;  that  the  plaintiff  voluntarily 
put  it  into  his  possession ;  that  being  in  his  possession  with  its 
consents,  he  being  general  owner  of  it,  the  appellants  were  no 
longer  bound  to  look  into  the  bill  of  lading,  and  had  not  con- 
structive notice  of  its  content.  There  is  a  subsidiary  position, 
that  the  plaintiff",  having  only  a  special  property  in  the  wheat, 
as  a  pledgee,  could  not  commit  it  to  the  possession  of  Brown,  as 
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he  was  the  general  owner  and  pledgor  of  it,  without  losing  that 
special  property  to  a  bona  fide  pureha,ser  from  him. 

It  is  seen,  at  once,  that  the  important  thing,  in  this  conten- 
tion, is  that  Brown  was  the  general  owner  of  the  wheat;  for  on 
the  existence  of  that  depend  both  the  propositions  put  forth. 
We  think  that  we  have  shown  that  the  idea  of  a  general  owner- 
ship in  him  is  not  consistent  with  the  facts  of  this  case,  nor  with 
the  rules  of  law  declared  in  like  or  analogous  cases.  To  be  sure, 
by  his  order  to  Sears  &  Daw  to  purchase  the  wheat  for  him,  he 
set  on  foot  a  course  of  action,  which,  if  carried  out  to  the  end, 
in  the  manner  proposed  and  intended  by  all  the  parties  to  it, 
would  have  vested  in  him  the  general  and  unqualified  ownership. 
But  he  never  had  the  power  over  the  wheat  of  a  general  owner. 
There  was  never  a  time  that  he  had  such  dominion  of  it  as  that 
he  had  the  right  to  enjoy  or  do  with  it  as  he  pleased,  even  to 
spoiling  or  destroying  it;  or  that  he  had  that  right  in  it,  by 
which  it  belonged  to  him  in  particular,  to  the  exclusion  of  all 
others.  To  constitute  o^^^lership,  in  the  sense  of  that  phrase  as 
here  used,  there  must  be,  at  some  time,  a  right  as  ample  and  un- 
restricted as  that.  When  that  right  once  exists,  he  who  has  it 
is  a  general  owner.  He  may  then  burden  or  limit  that  right,  or 
subject  it  to  rights  created  by  him  in  others,  and  cease  not  to  be 
the  general  owner.  But  he  has  not  become  the  general  owner, 
though  he  may  have  an  interest  in  the  property,  until  he  has  a 
right  as  great  as  that  stated  above. 

We  are  asked,  would  not  the  profit  have  been  Brown's,  had  the 
wheat  advanced  in  value,  and  the  loss  his,  had  it  declined,  or  if 
it  had  been  destroyed  by  fire?  To  which  the  ready  answer  is, 
whatever  had  chanced  to  it,  it  would  not  have  been  his,  as  be- 
tween him  and  Sears  &  Daw  and  the  plaintiff,  until  he  complied 
with  the  conditions  on  which  it  was  bought  for  him,  that  is  to 
say,  had  accepted  and  paid  the  draft.  As  soon  as  he  paid  the 
draft  it  would  have  been  his,  with  whatever  enhancement  of 
value.  Had  it  lessened  in  value,  or  been  burned  up,  he  would 
still  have  been  liable  to  Sears  &  Daw  for  the  price  of  their  serv- 
ices and  for  their  expenses,  and  to  the  plaintiff,  first,  on  his 
promise  to  accept  the  draft,  and  after  acceptance,  on  that  obli- 
gation to  pay  it.  This  position  is  noticed  in  Mirabita  v.  Imp. 
Ottoman  Bank,  supra;  and  while  holding  that  the  shipper  may 
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retain  a  power  over  the  goods,  it  is  declared  that  the  vendee  has 
an  interest  in  them,  that  they  are  at  his  risk,  and  that  the  loss  or 
benefit  to  them  is  his.  This  particular  matter  is  treated  of  in 
Haille  v.  Smith,  1  Bos.  &  Puller,  563.  There,  property  was 
shipped  by  the  owners  of  it,  and  the  bill  of  lading,  indorsed  in 
blank,  and  the  invoice  were  sent  to  a  mercantile  house,  under  a 
previous  agreement  that  it  should  receive  and  hold  and  sell  the 
property,  and  apply  the  avails  for  the  benefit  of  a  banking- 
house,  to  which  the  owners  and  consignors  of  the  property  were 
or  were  lilcely  to  be  indebted.  The  point  was  there  made  that 
the  risk  was  upon  the  consignors,  up  to  the  time  of  a  sale,  and 
that  they  had  an  insurable  interest,  and  that  they  had  a  right 
to  detain.  The  court  held  that  the  bill  of  lading  operated  as  a 
change  of  the  property;  that  by  reason  of  the  agreement,  from 
the  moment  that  the  goods  were  set  apart  for  the  particular  pur- 
pose of  securing  the  banking-house,  there  was  a  change  of  prop- 
erty; but  as  it  was  a  change  of  property  for  the  purpose  only 
of  applying  the  proceeds  by  way  of  indemnity,  the  circumstances 
of  the  risk  and  of  the  profit  and  loss,  referred  to  the  trust  with 
which  the  property  was  charged,  and  were  accounted  for 
thereby;  and  that  that  trust  being  that  the  proceeds  should  be 
applicable  to  the  debt  of  the  banking-house,  the  risk  must  re- 
main with  the  consignors,  notwithstanding  the  change  of  prop- 
erty, and  the  consignors  must  suffer  or  be  benefited  by  the  loss 
or  profit  upon  the  sale.  It  would  seem  that  the  principle  thus 
announced  is  equally  applicable  to  the  facts  in  the  case  in  hand, 
though  they  differ  in  some  particulars.  Here  the  wheat  is 
bought  by  Sears  &  Daw  for  Brown,  but,  on  the  instant,  the 
property  in  it  is,  by  the  bill  of  lading,  vested  in  the  plaintiff, 
but  as  an  indemnity,  and  charged  with  a  trust  that  it  be  sold,  if 
not  paid  for  by  Brown,  and  the  avails  applied  to  repay  the  ad- 
vance made  upon  it.  In  analogy  with  the  decision  in  the  case 
cited,  why  is  not  the  risk  upon  Brown,  and  the  profit  or  tKe  loss 
his,  though  he  have  not  the  property  in  the  wheat  ?  It  cannot  be 
successfully  contended  that,  until  Brown  paid  the  draft,  he 
could  have  maintained  an  action  for  the  delivery  of  the  wheat, 
had  the  plaintiff'  retained  it.  He  could  not  have  shown  that  he 
ever  had  right  to  possession,  or  right  to  the  dominion  over  it,  to 
the  exclusion  of  all  others.    "So  long  as  the  advances  were  not 
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paid,  there  was  no  theory  whereby"  Brown  "could  claim  title. 
It  had  never  been  in"  him.  "At  the  moment  his  interest,  what- 
ever it  was,  accrued,  it  came  burdened  with  the  formal  owner- 
ship of  the  plaintiff."  Bank  of  Toledo  v.  Shaw,  61  N.  Y.,  supra. 
Had  Sears  &  Daw  advanced  the  money  as  factorS;  in  compli- 
ance with  the  order  of  their  principal  and  giving  him  credit, 
the  purchase  would  have  been  for  him  at  once,  and  he  would 
at  the  instant  have  become  the  owner  of  the  thing  bought.  But 
the  facts  are  far  otherwise,  and  must  not  be  lost  sight  of.  At 
the  outset,  as  one  of  the  first  steps  in  the  process,  the  legal  title 
was  lodged  in  the  plaintiff,  not  to  leave  it  until  the  payment  by 
Brown  of  the  draft. 

Thus  the  case  is  kept  out  of  the  law  governing  the  relations 
of  pledgor  and  pledgee.  The  plaintiff  was  not  a  pledgee  of 
the  property  of  Brown.  It  had  a  right  to  it,  not  the  qualified 
and  special  property  of  one  holding,  as  a  security,  a  chattel  be- 
longing to  another.  It  had  the  legal  title,  under  an  agreement  to 
transfer  it  on  payment  being  made;  it  "held  the  title  in  trust 
for"  BrowQj  "after  its  own  claim  was  satisfied."  61  N.  Y., 
supra.  Nor  does  this  conflict  with  Williams  v.  Littlefield,  12 
Wend.  362.  There  the  factor  or  agent  bought  on  terms  more 
favorable  than  he  exacted  of  the  principals;  the  variation  he 
made  was  a  departure  from  instructions  and  from  the  course  of 
former  dealing.  Here  all  that  was  done  was  in  accord  with 
previous  understanding. 

Such,  it  seems  to  us,  is  the  result  of  the  adjudications  in  this 
country.  The  basis  of  the  opinion  in  61  N.  Y.,  supra,  is  that  the 
legal  title  to  the  property  was  in  the  bank,  as  assignee  of  the  bill 
of  lading.  It  is  well  to  notice  here  a  distinction  that  is  attempted 
to  be  made  between  the  case  just  cited  and  the  one  in  hand.  It 
is  said  that  there,  there  was  an'  express  agreement  that  the 
purchasing  agent,  or  the  discounting  bank,  should  hold  the  prop- 
erty until  the  draft  was  paid.  Such  agreemt.  ^t  was  but  putting 
into  terms  the  legal  effect  of  the  transaction  in  the  ease  before 
us.  For  we  have  shown,  by  authority,  that  the  taking  of  the 
bill  of  lading  in  the  name  of  the  plaintiff,  for  its  account,  and 
the  discount  of  the  draft  by  it  on  the  strength  thereof,  did  trans- 
fer to  it  the  title  to  the  wheat.  And  in  61  N.  Y.,  supra,  the 
agreement  between  the  agents  and  the  bank  was  like  that  here, 
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that  the  draft  should  be  drawn  on  the  principal,  and  that  the 
bill  of  lading  be  taken  in  the  name  of  the  bank  as  security  for 
the  payment.  Dows  v.  National  Exchange  Bank,  91  U.  S.  Rep. 
(1  Otto)  618,  stands  upon  the  same  footing.  The  outset  of  the 
opinion,  in  that  case,  states  the  only  question  to  be,  whether  the 
ownership  of  the  property  had  been  divested  before  the  con- 
version; and  that  the  court  has  only  to  inquire  to  whom  the 
wheat  belonged  when  it  came  to  the  hands  of  Dows  &  Co.  The 
opinion  declares  that  the  agents  at  Milwaukee,  having  purchased 
and  paid  for  it  with  their  own  money,  became  the  owners  of  it. 
This  is  placed  upon  the  fact  that  not  being  furnished  with  funds 
by  their  principals,  they  raised  them  in  the  way  used  by  Sears  & 
Daw.  It  is  said,  in  argument  before  us,  that  the  position  just  stated 
was  conceded  by  the  counsel  in  that  case,  and  the  inference  is 
then  made  here,  that  it  was  assumed  by  that  court  as  the  law 
of  that  ease,  without  consideration  or  deliberate  judgment,  or  as 
necessarily  applicable  to  every  case  of  like  facts.  We  think  that 
the  position  is  stated  by  the  court  as  the  law  of  that  case  and  of 
every  case  showing  the  same  facts,  in  that  respect;  though,  as 
the  proposition  was  not  controverted  by  counsel,  a  bare  state- 
ment was  thought  to  be  enough,  without  discussion  or  elabora- 
tion. Nor  is  there  meant  by  the  term  "ownership"  only  a  special 
property,  like  that  of  a  lienor  or  pledgee;  it  is  put  as  "the  abso- 
lute ownership,"  "the  complete  power  of  disposition."  In  this 
view,  those  cases  are  not  applicable  here  which  hold  that  a  de- 
livery to  a  vendee,  even  upon  condition  expressed  at  the  time, 
will  maintain  a  right  in  a  l>07ia  fide  purchaser  from  the  vendee. 
Smith  V.  Lynes,  5  N.  Y.  41,  is  an  example  of  such  cases.  Ballard 
V.  Burgett,  40  Id.  314,  and  Austin  v.  Dye,  46  Id.  500,  show  the 
distinction  which  exists;  and  the  same  appears  in  considering 
Rawls  V.  Deshler,  3  Keyes,  572;  and  Mechanics'  and  Traders' 
Bank  v.  Farmers'  and  Mechanics'  Bank,  60  N.  Y.  40. 

Hence  there  was  no  relation  between  the  plaintiff  and  Brown 
of  pledgee  and  pledgor ;  and  hence  no  giving  up  by  it,  as  pledgee, 
of  the  possession  of  property,  held  by  it  in  pledge,  to  him  while 
the  general  owner  of  it.  It  is  not,  therefore,  needed  that  we 
consider  whether,  if  such  were  the  case,  the  special  property  or 
lien  in  it  of  the  plaintiff  was  lost  thereby. 

Much  stress  is  put  upon  the  assumed  fact  that  the  right  of 
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the  plaintiff  in  the  wheat  was  a  secret  lien,  and  no  more. 
Whether  a  lien  merely,  or  an  ownership,  the  declaration  of  the 
bill  of  lading,  even  with  the  modification  thereof,  made  by  the 
matter  stamped  upon  it  by  the  plaintiff,  evinced  to  any  one  look- 
ing at  it,  that  Brown  had  no  right  or  authority  to  dispose  of  the 
wheat,  until  he  had  paid  the  draft.  As  it  is  conceded  that  pos- 
session merely,  without  title,  in  one  assuming  to  sell,  does  not 
give  title  to  his  vendee,  what  is  required  of  the  vendee  in  such 
case,  if  it  be  not  to  examine  the  bill  of  lading  or  other  evidence 
of  title?  And  here  an  examination  would  have  shown  that 
Brown  could  not  give  good  title.  It  is  said  that,  as  the  carrier 
could  properly  make  delivery  to  Brown,  the  entire  functions  of 
the  bill  of  lading  were  exhausted  Avhen  the  wheat  was  transferred 
from  out  the  canal-boat  into  the  sea-going  steamer.  But  that  is 
not  so,  for  by  that  transfer  there  was  but  a  change  of  possession, 
and  if  possession  merely  did  not  give  title,  there  was  still  some- 
thing further  to  be  looked  for  and  required,  and  the  terms  of 
the  bill  of  lading,  even  as  modified,  still  stood  in  the  way  of  a 
transfer  of  the  absolute  ownership  of  the  wheat  by  Brown. 

And  we  now  come  back  to  the  elementary  rule  with  which,  we 
started.  It  appears  that  there  were  infirmities  in  the  title  which 
the  appellants  got  from  Brown,  or  rather  they  got  no  title  from 
him;  for  there  had  never  been  a  contract  de  facto  which  pur- 
ported to  pass  the  property  from  the  owner  to  him.  All  that 
the  appellants  had  upon  which  they  had  a  right  to  rely  was  the 
fact  of  possession  of  the  wheat  by  Brown,  and  the  purchase  of  it 
by  them,  in  accordance  with  the  usual  coui-se  of  business  on  the 
produce  exchange.  We  doubt  not  that  the  latter  makes  very 
easy  and  rapid  the  transaction  of  an  immense  trade  in  the  agri- 
cultural products  of  the  country ;  and  that  it  would  tend  much  to 
the  security  and  confidence  with  which  it  could  be  done,  if  the 
law  of  market  overt  could  be  applied  to  it.  But  such  is  not  the 
rule  of  this  State,  in  the  sale  of  chattel  property,  and  we  may  not 
declare  it  so  to  be.  The  purchaser  buys  at  his  risk  of  the  title, 
and  if  he  would  be  safe,  must  make  inquiry.  He  may  not,  with 
certainty,  stop  at  the  fact  of  possession,  but  must  learn  how  the 
possession  has  been  acquired.  In  every  such  case  as  this,  the 
muniments  of  a  real  title  are  easy  to  be  produced.  When  the 
property  is,  in  fact,  in  the  carrier's  hands,  the  bill  of  lading  will 
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show  to  whom  alone  he  has  the  right  to  deliver  it.  And  if  the 
directions  of  that  document  are  relied  upon,  there  cannot  be 
much  risk.  A  reliance  upon  it,  and  a  prioi-  inspection  of  it  may 
delay  transactions,  but  they  will  protect  all  innocent  and  well- 
meaning  parties,  and  thwart  seriously  only  those  who  mean  to 
do  wrong  or  are  too  reckless  to  try  to  do  right.  The  appellants 
were  not  protected  by  the  fact  of  possession  in  Brown,  because 
possession  alone  does  not  give  the  power  to  pass  a  valid  title. 
Hence,  when  they  bought  of  him  they  got  no  greater  right  than 
he  had  in  the  wheat.  This  need  not  be  amplified  or  enforced, 
for  the  appellants  concede  that  possession  alone  is  not  such  evi- 
dence of  ownership,  or  authority  to  sell,  as  that  third  persons 
have  a  right,  as  against  the  true  owner,  to  rely  thereon. 

The  appellants  offered  to  prove,  on  the  trial,  an  established 
course  of  business  in  the  trade  between  Buffalo  and  New  York, 
in  respect  to  transactions  of  the  kind  involved  in  this  action. 
The  court  excluded  the  evidence,  and  the  appellants  excepted. 
We  think  that  there  was  no  error  in  that.  The  manner  in  which 
this  transaction  was  to  be  carried  out  was  determined  by  the  pa- 
pers which  were  made  between  the  parties  to  it.  If  that  manner 
dift'ered  from  the  established  course  of  business,  then  that  course 
was  overridden  by  them.  If  it  agreed  with  them,  then  evidence 
of  it  would  neither  make  nor  mar. 

The  judgement  appealed  from  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Judgment  affirmed. 


CHAPTER  VI. 

CONDITIONS  IN  SALES.* 

CAMPBELL  PRL\TL\G-PRESS  CO.  v.  TIIORP  ET  AL. 
36  Fed.  414.     1888. 

Plaintiff  agreed  to  sell  to  the  defendants  certain  printing- 
presses,  rollers,  and  other  property  connected  with  a  printing 
establishment,  and  guaranteed  that  the  presses  should  be  "free 
from  defective  material  or  workmanship,  and  should  do  their 
work  satisfactorily."  The  referee,  to  whom  the  ca.se  was  re- 
ferred, found  that  neither  of  the  three  presses  was  satisfactory 
to  defendants,  nor  did  they  do  their  work  reasonably  well ;  yet 
he  found  as  a  conclusion  of  law  that  the  plaintiff  was  entith-tl 
to  recover  the  whole  agreed  price,  less  a  small  sum,  conceded 
as  a  set-off,  upon  the  theory  that  it  was  the  duty  of  the  defend- 
ants to  reject  tlie  presses  if  they  were  not  sativsfied  with  them,  and 
that,  having  kept  them,  there  was  no  method  of  estimating  the 
loss  they  suffered  by  reason  of  their  dissatisfaction;  in  other 
words,  that  the  value  of  a  press  that  should  work  to  their  satis- 
faction was  not  capable  of  pecuniary^  estimation. 

Before  Jackson,  Circuit  Judge,  and  Brown,  District  Judge. 

Brown,  J.  (after  stating  the  facts  as  above).  The  cprreet- 
ness  of  the  referee's  ruling  depends  largely  upon  the  proper 
construction  of  the  guarantee  that  the  presses  should  be  free 
from  defects  of  material  or  w^orkmanship,  and  should  do  their 
work  satisfactorily.  There  is  no  doubt  of  the  general  proposi- 
tion that  where  one  party  agrees  to  do  a  piece  of  work  to  the 
satisfaction  of  another,  the  excellenee  of  which  work  is  wholly 
or  in  part  a  matter  of  taste,  such,  for  instance,  as  a  portrait,  a 
photograph  or  bust,  a  suit  of  clothes,  a  musical  instrument,  or  a 
piece  of  furniture,  the  buyer  may  reject  it  without  assigning  any 
reason  for  this  dissatisfaction.     In  such  case  the  law  cannot  re- 
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lieve  against  the  folly  of  the  vendor,  by  inquiring  whether  the 
dissatisfaction  of  the  vendee  was  based  upon  reasonable  grounds 
or  not.  It  is  even  doubtful  whether  it  can  inquire  into  the  good 
faith  of  the  vendee's  decision.  Brown  v.  Foster,  113  Mass.  136; 
McCarren  v.  McNulty,  7  Gray,  139 ;  Gibson  v.  Cranage,  39  Mich. 
49 ;  Hoffman  v.  Gallaher,  6  Daly,  42 ;  Zaleski  v.  Clark,  44  Conn. 
218 ;  McClure  v.  Briggs,  58  Vt.  82,  2  Atl.  Rep.  583. 

The  true  doctrine  is  expressed  in  McCarren  v.  McNulty,  7 
Gray,  139,  141:  "It  may  be  that  the  plaintiff  was  injudicious 
or  indiscreet  in  undertaking  to  labor  and  furnish  materials  for  a 
compensation,  the  payment  of  which  was  made  dependent  upon 
a  contingency  so  hazardous  or  doubtful  as  the  approval  or  satis- 
faction of  a  party  particularly  in  interest.  But  of  that  he  was 
the  sole  judge.  Against  the  consequences  resulting  from  his  own 
bargain  the  law  cain  afford  him  no  relief.  Having  voluntarily  as- 
sumed the  obligations  and  risk  of  the  contract,  his  legal  rights 
are  to  be  ascertained  and  determined  solely  according  to  its  pro- 
visions."  Other  cases  extend  the  same  doctrine  to  contracts  for 
the  performance  of  labor,  or  for  the  support  of  another  to  his 
satisfaction.  In  such  case  the  employer  may  be  wholly  dissatis- 
fied with  the  character  of  the  service  rendered,  or  the  beneficiary 
made  exceedingly  uncomfortable  by  his  surroundings,  without 
in  either  ease  being  able  to  assign  what  the  law  would  recognize 
as  a  sufficient  reason  for  his  dissatisfaction.  It  makes  him,  how- 
ever, the  sole  judge  of  the  reasonableness  of  his  own  discontent. 
Taylor  v.  Brewer,  1  Maule  &  S.  290 ;  Rossiter  v.  Cooper,  23  Vt. 
522;  Tyler  v.  Ames,  6  Lans.  280;  Spring  v.  Clock  Co.,  24  Hun, 
175 ;  Hart  v.  Hart,  22  Barb.  606 ;  Ellis  v.  Mortimer,  1  Bos.  &  P. 
N.  R.  257. 

Whether  these  words  should  receive  the  same  construction 
where  the  suitableness  of  the  article  furnished  involves  no  ques- 
tion of  taste  or  personal  feeling,  but  simply  one  of  mechanical 
fitness  to  do  a  certain  work,  or  accomplish  a  certain  purpose,  ad- 
mits of  some  doubt.  The  authorities  are  not  entirely  harmoni- 
ous, but  the  decided  weight  of  authority  is  in  favor  of  the  con- 
struction given  to  it  by  the  referee.  So  far  as  this  state  is  con- 
cerned, two  decisions  seem  to  put  the  matter  entirely  at  rest.  In 
Machine  Co.  v.  Smith,  50  Mich.  565,  it  was  held  that  where  the 
vendor  of  a  harvesting  machine  gave  a  warranty  that  the  con- 
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tract  of  purchase  should  be  of  no  effect  unless  the  machine 
worked  to  the  buyer's  satisfaction,  it  was  held  the  purchaser  had 
reserved  the  absolute  right  to  reject  the  machine,  and  that  his 
reasons  for  doing  so  could  not  be  investigated.  A  still  stronger 
case  is  that  of  Manufacturing  Co.  v.  Ellis,  68  Mich.  101.  The 
agreement  was  that  a  certain  grainbinder  should  do  good  work 
and  "give  satisfaction."  It  was  held  that,  unless  the  defendant 
was  satisfied  with  the  machine,  although  it  did  good  work,  he 
was  not  bound  to  purchase.  See  also  Piatt  v.  Broderick,  70  Mich. 
577.  In  the  case  of  Machine  Co.  v.  Chesrown,  33  Minn.  32,  plain- 
tiff guaranteed  to  furnish  defendant  a  cord-binder  guaranteed  to 
work  satisfactorily.  It  was  held  that  in  case,  upon  reasonable 
trial,  it  did  not  work  satisfactorily,  it  was  unnecessary  for  the 
defendant  to  return  it  to  plaintiff,  but  it  was  sufficient  for  him, 
within  a  reasonable  time,  to  notify  plaintiff',  in  saibstance,  that 
it  didi  not  work  satisfactorily,  and  that  he  declined  to  accept  it. 
The  same  ruling  was  made  with  regard  to  a  steamboat,  in  Gray 
V.  Railroad  Co.,  11  Hun,  70 ;  with  regard  to  a  machine  for  gen- 
erating gas,  in  Aiken  v.  Hyde,  99  Mass.  183;  with  regard  to  a 
fanning-mill  in  Goodrich  v.  Van  Nortwick,  43  111.  445 ;  and  with 
regard  to  a  passenger  elevator,  in  Singerly  v.  Thayer,  108  Pa.  St. 
291.  In  this  latter  case  a  large  number  of  authorities  are  cited 
by  counsel  and  court  to  the  same  effect. 

The  New  York  cases  at  first  blush  would  seem  to  lay  down 
a  different  rule,  but  when  carefully  examined  the  difference  is 
more  apparent  than  real.  The  earliest  case  is  that  of  Folliard  v. 
Wallace,  2  Johns.  395,  in  which  one  covenanted  that  in  case  the 
title  to  a  lot  of  land  conveyed  to  him  should  prove  good  and 
sufficient  in  law,  that  he  would  pay  to  a  third  party,  three  months 
after  he  should  be  well  satisfied  that  the  title  was  undisputed 
and  good  against  all  other  claims.  It  was  held  that  the  award 
of  certain  commissioners  on  the  title  in  favor  of  the  covenantor 
ought  to  satisfy  him,  and  that  it  was  not  enough  for  the  de- 
fendant to  allege  that  he  was  not  satisfied  with  the  title  without 
some  good  reason  being  assigned  for  his  dissatisfaction,  and  that 
he  was  not  to  judge  for  himself,  but  that  the  law  would  deter- 
mine when  he  ought  to  be  satisfied.  Chancellor  Kent,  who  de- 
livered the  opinion,  observed  that,  "if  the  defendant  were  left 
at  liberty  to  judge  for  himself  when  he  were  satisfied,  it  would 
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totally  destroy  the  obligation,  and  the  agreement  would  be  abso- 
lutely void."  In  City  of  Brooklyn  v.  Railway  Co.,  47  N.  Y. 
475,  an  action  was  brought  upon  a  covenant  in  which  the  de- 
fendant agreed  to  keep  the  pavement  of  certain  streets  in  thor- 
ough repair  within  the  tracks,  etc.,  under  the  direction  of  such 
competent  authority  as  the  common  council  might  designate. 
The  court  held  that,  if  the  pavement  were  kept  in  thorough  re- 
pair, it  was  sufiScient,  though  it  was  kept  up  without  direction 
from  the  competent  authority  designated  by  the  common  coun- 
cil. "That  which  the  law  shall  say  a  contracting  party  ought 
in  reason  to  be  satisfied  with,  that  the  law  will  say  he  is  satis- 
fied with."  A  like  ruling  was  made  in  Miesell  v.  Insurance  Co., 
76  N.  Y.  115j  with  reference  to  the  certificate  of  a  physician  in  a 
life  insurance  case;  and,  finally,  in  Boiler  Co.  v.  Grarden,  101  N. 
Y.  387,  the  parties  entered  into  a  contract  by  which  plaintiff 
agreed  to  alter  certain  boilers  belonging  to  defendants,  for  which 
the  defendants  agreed  to  pay  the  stipulated  price  "as  soon  as 
they  are  satisfied  the  boilers  as  changed  are  a  success."  In  an 
action  to  recover  the  contract  price,  the  defendants  claimed  the 
question  as  to  whether  the  work  was  a  success  was  one  alone  for 
them  to  determine.  This  was  held  to  be  untenable,  and  that  a 
simple  allegation  of  dissatisfaction  without  a  good  reason  there- 
for was  no  defense.  The  prior  cases  were  quoted  as  settling  the 
law  in  that  State.  None  of  these  cases,  however,  related  to  the 
sale  of  manufactured  articles.  In  none  of  them  was  there  an 
opportunity  for  a  rescission,  and  restoring  the  parties  to  their 
statu  quo.  The  last  case  particularly  is  much  like  that  of  Iron 
Co.  V.  Best,  14  i\Io.  App.  503,  hereafter  cited,  and  is  subject  to 
the  same  criticism. 

Notwithstanding  the  cases  in  New  York,  and  admitting  all 
that  is  claimed  for  them,  the  weight  of  authority  as  well  as  of 
reason  inclines  us  to  the  opinion  that  the  parties  must  stand  to 
their  contract  a.s  they  have  made  it,  and  if  the  vendor  has  agreed 
to  furnish  an  article  that  shall  be  satisfactory  to  the  vendee,  he 
constitutes  the  latter  the  sole  arbiter  of  his  own  satisfaction.  It 
is  entirely  well  settled  that  if  the  acceptance  of  a  machine  is 
made  dependent  upon  the  approval  of  an  engineer,  or  if  a  pave- 
ment is  to  be  laid  to  the  satisfaction  of  a  street  commissioner,  or 
if  lumber  is  to  be  scaled  by  an  inspector,  the  decision  of  such 
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agent,  in  the  absence  of  fraud,  bad  faith,  or  clear  error,  is  con- 
clusive.   We  know  of  no  reason  of  public  policy  which  prevents 
parties  from  contracting  that  the  decision  of  one  or  the  other 
shall  be  conclusive.     In  the  case  of  chattel  mortgages  the  rule 
is  entirely  well  settled  that,  if  the  mortgage  provides  that  the 
mortgagee  may  take  possession  whenever  he  deems  his  security 
unsafe,  the  mortgagor  thereby  submits  himself  to  the  judgment 
of  the  mortgagee  on  the  question  of  security,  and  the  latter  is 
not  bound  to  prove  circumstances  justifying  his  action.    Certain 
cases,  however,  establish  a  reasonable  modification  of  this  rule, 
to  the  effect  that  the  dissatisfaction  must  be  real,  and  noit  feigned, 
and  that  the  vendee  is  not  at  liberty  to  say  he  is  dissatisfied  when 
in  reality  he  is  not ;  in  other  words,  that  his  discontent  must  be 
genuine.     Manufacturing  Co.  v.  Brush,  43  Vt.  528;  Daggett  v. 
Johnson,  49  Vt.  345;  McClure  v.  Briggs,  58  Vt.  82.     The  same 
cases,  however,  hold  that,  while  the  vendee  is  bound  to  act  hon- 
estly, it  is  not  enough  to  show  that  he  ought  to  have  been  satis- 
fied, and  that  his  discontent  was  without  good  reason.    See  also 
Lynn  v.  Railroad  Co.,  60  Md.  404;  Railroad  Co.  v.  Brj^don,  65 
Md.  198,  611.    In  Manufacturing  Co.  v.  Chieo,  24  Fed.  Rep.  893, 
it  was  held  that  where,  under  a  contract,  a  fire-engine  was  to  be 
made  and  delivered  which  should  be  satisfactory  to  the  pur- 
chaser, it  must  in  fact  be  satisfactory  to  him,  or  he  is  not  bound 
to  take  it;  but  that,  where  the  purchaser  was  in  fact  satisfied, 
but  fraudulently,  and  in  bad  faith,  declared  that  he  was  not 
satisfied,  the  contract  had  been  fully  performed  by  the  vendor, 
and  the  purchaser  was  bound  to  accept  the  article.     This  I  re- 
gard as  an  accurate  summary  of  the  whole  law  upon  the  subject. 
Some  doubt  is  thrown  upon  this  case  by  the  stipulation  that  the 
presses  shall  work  satisfactorily,  without  stating  the  person  to 
whom  they  shall  be  satisfactory.    We  think,  however,  that  there 
can  be  but  one  interpretation  fairly  given  to  these  words.    When, 
in  common  language,  we  speak  of  making  a  thing  satisfactory,  we 
mean  it  shall  be  satisfactory  to  the  person  to  whom  we  furnish  it. 
It  would  be  nonsense  to  say  that  it  should  be  satisfactory  to  the 
vendor.     It  would  be  indefinite  to  say  that  it  should  be  satisfac- 
tory to  a  third  person,  without  designating  the  person.    It  can 
only  be  intended  that  it  shall  be  satisfactory  to  the  person  who 
is  himself  interested  in  its  satisfactory  operation,  and  that  is  the 
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vendee.  This  was  the  view  taken  of  similar  words  in  Taylor  v. 
Brewer,  1  Maule  &  S.  290;  Machine  Co.  v.  Chesrown,  33  Minn. 
32 ;  and  in  Singerly  v.  Thayer,  108  Pa.  St.  291. 

The  ease  of  Iron  Co.  v.  Best,  14  Mo.  App.  503,  is  clearly  dis- 
tinguishable from  the  cases  last  cited.  In  this  case  defendant 
agreed  to  build  an  ajir-furnace  in  plaintiff's  warehouse,  accord- 
ing to  a  plan  to  be  furnished  by  himself.  The  furnace  thus  be- 
came attached  to  the  freehold  of  the  plaintiff,  and  was  incapa- 
ble of  severance.  It  was  a  structure  into  which  the  plaintiff  had 
put  all  the  materials,  and  the  defendant  had  put  all  the  labor. 
Defendant  could  not  take  away  the  materials,  because  they  were 
not  only  attached  to  plaintiff's  freehold,  but  actually  belonged  to 
him.  His  labor  was  gone,  and  could  not  be  recalled.  To  permit 
the  plaintiff,  under  such  circumstances,  to  refuse  to  pay,  if  in 
fact  the  furnace  worked  reasonably  well,  and  at  the  same  time 
to  retain  the  fruits  of  defendant's  labor,  would  have  been  an 
unwarrantable  extension  of  the  doctrine  applied  to  machines  or 
articles  of  manufacture  which  can  be  rejected.  The  court  very 
properly  held  that  the  covenant  was  satisfied  if  the  furnace 
worked  reasonably  well.  Conceding,  then,  that  the  plaintiff  was 
bound  to  furnish  presses  that  should  work  satisfactorily  to  the 
defendants,  it  is  very  evident  that  they  were  not  satisfied  with 
their  operation,  and  that  they  had  reasonable  grounds  for  their 
dissatisfaction,  as  the  referee  finds  that  the  presses  neither 
worked  to  their  satisfaction,  nor  reasonably  well.  This  undoubt- 
edly gave  them  the  power  to  reject  the  machines.  Instead  of 
doing  this,  however,  they  kept  them,  and  now  seek  to  recoup 
their  damages  by  reason  of  their  failure  to  work  as  they  ought 
to.  Had  the  covenant  been  that  the  presses  should  work  well, 
we  should  have  no  doubt  that  the  defendants  might  have  recouped 
such  damages,  and  that  the  referee  would  have  found  them  capa- 
ble of  estimation.  These  damages  would  have  been  the  difference 
in  value  between  presses  which  would  work  reasonably  well  and 
those  which  were  actually  furnished.  But  in  attempting  to  ap- 
ply the  same  rule  in  the  present  case,  we  encounter  a  formidable 
difficulty  from  the  impossibility  of  fixing  the  value  of  machines 
which  shall  work  to  the  satisfaction  of  the  defendants.  It  will 
not  do  to  say  that  such  value  is  to  be  gauged  by  that  of  a  ma- 
chine which  shall  work  reasonably  well,  because  such  a  press 
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might  not  have  been  satisfactory  to  the  vendee,  or  he  might  have 
been  content  with  one  which  would  not  have  worked  to  the  satis- 
faction of  experts  in  the  business.  We  think  that,  having  elected 
to  retain  the  presses,  they  are  bound  to  pay  the  full  price  for 
them.  The  exceptions  to  the  referee's  report  will  therefore  be 
overruled,  and  judgment  entered  upon  his  finding. 


SAME  SUBJECT — IMPOSSIBILITY  OP  PERFORMANCE,* 

SUMMERS  ET  AL.  v.  HIBBARD  &e.,  CO. 
153  III.  102;  38  N.  E.  899.     1894. 

Action  by  Hibbard,  Spencer,  Bartlett  &  Co.,  a  corporation, 
against  Summers  and  others  for  the  amount  paid  by  plaintiffs 
for  sheet  iron  in  excess  of  the  contract  price  for  which  defend- 
ants agreed  to  furnish  it. 

The  contract  was  made  by  letters  Which  passed  between  the 
parties.  Plaintiffs  below,  who  are  the  appellees  here,  wrote  to 
appellants,  on  March  1,  1889,  for  prices ;  appellants  answered  as 
follows : 

"All  sales  subject  to  strikes  and  accid'Cnts.  Summers  Bros.  & 
Co.,  Manufacturers  of  Box-Annealed  Common  &  Refined  Sheet 
Iron.  Struthers,  Ohio,  Mch.  4,  1889.  To  Hibbard,  Spencer,  B. 
&  Co.,  Chicago:  Your  favor  of  March  1st  ait  hand.  We  make 
you  the  following  offer : 

1,000  bdls.  in  March. 
1,000  bdls.  in  April. 
1,000  bdls.  in  May. 
1,000  bdls.  in  June. 

500  bdls.  in  July. 

500  bdls.  in  August. 


5,000 


'March  and  April  as  follows: — 

No.  27x24x101  at  $2.80  deld.  Chicago. 
26x24x101  "  $2.70     " 
16x18x20    ''  $2.60    " 


*See  Sec.  1089,  Vol.  8,  Cyclopedia  of  Law. 
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"May,  June,  July,  and  August  iron: — 

No.  27x24x101  at  $2.85  deld.  Chicago. 
26x24x101  "$2.75     " 
16x18x20    "  $2.65     " 

"All  60  days,  or  two  per  cent,  ten  days  from  date  of  invoice. 
"Yours,  respy.,  Summers  Bros.  &  Co.'' 

On  March  9th,  appellees  replied  under  a  like  letter  head  as 
that  in  their  first  letter,  as  follows : 

"Chicago,  3/9/89.  Summers  Bros.  &  Co.,  Struthers,  Ohio.— 
Gentlemen:  Your  favor  4th  is  at  hand.  If  you  are  willing 
to  revise  your  ideas  a  little,  we  can  trade  with  you.  You  may 
enter  our  order  for  5,000  bdls.  first-class  com.  sheet  iron,  as  fol- 
lows : 

500  bdls.  March  delivery. 


500     ' 

'     April 

1,000    ' 

'     May 

1,000    ' 

'     June 

1,000    ' 

'     July 

1,000     ' 

'     August 

Prices  to  be :    No.  22  &  24,  $2. 

60. 

25  &  26,  $2 

.70 

27,  $2 

.80 

"Chicago  delivery,  60  days,  or  two  per  cent,  cash  in  ten  days. 
"If  you  accept  our  ofi:"er,  you  may  enter  us  for  March  ship- 
ment 250  bdls.  26x24x101  in.,  and  250  bdls.  27x24x101  in. 
"Awaiting  your  prompt  reply,  we  are,  very  truly  yours, 

"HiBBARD,  Spencer,  Bartlett  &  Co." 

On  March  11th,  appellants  mailed  to  appellees  an  acceptance  of 
their  offer  as  follows : — 

"All  sales  subject  to  strikes  and  accidents.  Summers  Bros.  & 
Co.,  Manufacturers  of  Box-Annealed  Common  &  Refined  Sheet 
Iron.  Struthers,  Ohio,  Mch.  11,  1889.  To  Hibbard,  Spencer,  B. 
&  Co.,  Chicago :  Your  favor  of  3/9  at  hand. 

"Mr.  Charles, — Dear  Sir:  We  accept  your  offer,  5,000  bdls. 
iron,  500  March,  500  April,  1,000  May,  1,000  June,  1,000  July, 
1,000  August. 

Prices:  No.  27  at  $2.80. 
26  "  $2.70. 
24  "  $2.60. 
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"F.  0.  B.  cars,  Chicago,  two  per  cent,  ten  days  from  date  of 
invoice.  We  also  enter  your  order,  250  bdls.  26x101  and  250 
bdls.  27x101,  Mch.  shipment. 

"Respy.,  yours,  Summers  Bros.  &  Co." 

An  addiftional  contract  was  made  for  3,000  bundles  of  the  same 
sort  of  iron  at  the  same  price  for  July,  August,  and  September 
delivery.  Appellants  delivered  only  1,847  bundles  of  sheet  iron, 
and  appellees  bpught  on  the  market,  during-  August,  5,500 
bundles.  For  this  amount  they  were  obliged  to  pay  in  excess  of 
the  contract  price  a  siun,  which,  after  deducting  for  unpaid 
shipments,  amounted  to  $1,546.61.  For  this  sum  the  jury,  under 
the  instructions  of  the  trial  court,  rendered  a  verdict  for  the 
appellees.  From  a  decision  (59  111.  App.  381)  affirming  this 
judgment,  the  original  defendants  appealed. 

Baker,  J.  It  is  insisted  by  appellants  that  the  words,  "All 
sales  subject  to  strikes  and  accidents,"  printed  at  the  top  of  their 
letter  heads,  must  be  considered  in  determining  what  the  con- 
tract was',  and  that  said  words  constituted  an  express  condition 
that  became  a  part  of  the  contract  between  them  and  appellees. 
We  do  not  so  understand  the  case.  Under  the  date  of  March  1, 
1889,  appellees  invited  appellants  to  make  them  an  offer  of  sale 
of  a  specified  quamtity  of  sheet  iron,  to  be  delivered  in  certain  des- 
ignated months.  On  March  4th,  appellants  made  them  an  offer 
as  requested.  On  March  9th,  in  their  letter  of  that  date,  appel- 
lees declined  to  accept  the  offer  received,  and  at  the  same  time 
they  submitted  for  consideration  an  offer  of  their  own — an  offer 
of  purchase.  This  offer  contained  all  the  elements  and  terms  of 
a  precise  and  complete  contract,  and  lacked  only  the  assent 
thereto  of  the  persons  to  whom  it  was  addressed  to  make  it  such 
a  contract.  The  offer  was  to  buy  a  certain  quantity  of  sheet 
iron,  of  certain  sizes,  to«be  delivered  in  Chicago  in  specified  quan- 
tities and  at  designated  times,  and  to  pay  therefor  certain  prices 
at  certain  stated  times.  And  appellees  concluded  their  proposal 
by  saying,  ' '  If  you  accept  our  offer,  you  may  enter  us  for  March 
shipment  250  bundles,"  etc.  The  offer  was  absolute  and  posi- 
tive, and  without  any  conditions,  qualifications,  or  exceptions 
whatever.  On  March  lltli,  appellants  wrote  to  appellees:  "Your 
favor  of  March  9  at  hand.  We  accept  your  offer."  And  they 
thereupon  proceeded  to  restate  in  their  letter  the  terms  of  the 
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proposal  made  to  them.  These  two  letters  made  the  contract  be- 
tween the  parties.  The  two  preceding  letters  seem  to  us  to  be 
wholly  inmiaterial. 

The  mere  fact  that  appellants  wrote  their  acceptance  on  a 
blank  form  for  letters  at  the  top  of  which  were  printed  the  words, 
"All  sales  subject  to  strikes  and  accidents,"  no  more  made  those 
words  a  part  of  the  contract  than  they  made  the  words  there 
printed,  "Summers  Bros.  &  Co.,  Manufacturers  of  Box- An- 
nealed Common  &  Refined  Sheet  Iron,"  a  part  of  the  contract. 
The  offer  was  absolute.  The  written  acceptance,  which  they 
themselves  wrote,  was  just  as  absolute.  The  printed  words  were 
not  in  the  body  of  the  letter,  or  referred  to  therein.  The  fact 
that  they  were  printed  at  the  head  of  their  letter  heads  would 
not  have  the  effect  of  preventing  appellants  from  entering  into 
an  uncondiUonal  contract  for  sale.  In  Express  Co.  v.  Pinckney, 
29  111.  392,  this  court  said :  "  In  a  case  where  the  agreement  is 
partly  written  and  in  part  printed,  the  preference  is  always 
given  to  the  written  part."  In  that  case  the  printed  matter  was 
in  the  body  of  the  instrument,  incorporated  and  mingled  with 
the  written  matter.  It  would  seem  there  is  more  reason  and 
occasion  for  applying  the  principle  of  law  there  invoked  in  a  case 
where,  as  here,  the  words  in  print  are  separate  and  apart  from 
the  writing  that  appears  upon  the  paper,  and  in  a  place  where 
one  would  not  be  likely  to  look  for  limitations  upon  that  which 
is  written.  People  v.  Dulaney,  96  111.  503,  is  to  the  same  effect 
as  the  case  above  cited.  When  an  instrument  is  in  part  writ- 
ten and  in  part  printed,  and  these  parts  are  apparently  inconsist- 
ent, or  there  is  a  reasonable  doubt  upon  the  sense  and  meaning 
of  the  whole,  the  words  in  writing  will  control,  because  they  are 
the  innnediate  language  and  terms  selected  by  the  parties  them- 
selves for  the  expression  of  their  meaning.  Robertson  v.  French, 
4  East,  130,  and  Alsager  v.  Dock  Co.,  14  Mees.  &  W.  796,  both 
cases  cited  with  approval  in  Express  Co.  Case,  supra. 

In  the  case  at  bar  it  is  inconsistent  that  the  contract  should  be 
both  an  absolute  contract  and  a  conditional  contract.  The  terms 
of  agreement  in  this  contract  were  sixty  days'  time  or  two  per 
cent,  discount  for  cash  in  ten  days.  Suppose  the  words,  "All 
sales  not  paid  for  on  delivery  to  draw  interest,"  had  been  printed 
on  the  letter  head,  can  there  be  any  doubt  that  the  written  terms 
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would  have  controlled  the  printed  words?  Here  there  was  a 
written  provision  that  the  iron  was  to  be  delivered  free  on  board 
the  cars  at  Chicago.  Suppose  it  had  been  printed  on  the  letter 
head  that  the  manufacturers  would  not  be  responsible  for  iron 
after  a  delivery  to  a  common  carrier,  would  not  the  written  pro- 
vision have  governed  the  contract?  Upon  the  whole  we  are  in- 
clined to  the  opinion  that  the  mere  fact  that  the  words  in  ques- 
tion were  printed  in  the  caption  of  the  paper  on  which  appellants 
wrote  their  unqualified  acceptance  of  the  contract  proposed  by- 
appellees  did  not  have  the  effect  of  reading  them  into  the  agree- 
ment thereby  consummated.  And  appellees  understood  that 
some  sort  of  an  agreement  was  brought  to  a  completion  by  their 
act,  for  in  their  letter  they  wrote,  "We  also  enter  your  order  for 
250  bundles,"  etc.,  "March  shipment." 

Appellants  make  a  further  claim  that  there  was  an  implied 
condition  in  the  contract  that  would  relieve  them  from  perform- 
ance if  their  mill  plant,  without  any  fault  on  their  part,  was  so 
disabled  as  to  make  it  impossible  for  them  to  make  the  iron  that 
they  contracted  to  deliver.  The  contra/ct  did  not  call  for  iron 
manufactured  at  their  mill ;  it  simply  called  for  first-class  com- 
mon sheet  iron  of  certain  specified  sizes.  There  was  nothing  to 
prevent  their  filling  the  contract  by  going  into  the  market  and 
bujdng  sheet  iron  manufactured  at  other  mills.  Appellees  seem 
to  have  experienced  no  difficulty,  other  than  that  of  being  forced 
to  pay  a  higher  price  when  they  went  on  the  mairket  and  bought 
from  other  parties  the  sheet  iron  contracted  for  which  appellants 
failed  to  supply.  But  even  if  the  contract  had  been  for  sheet 
iron  of  their  own  manufacture,  the  breakage  in  this  mill  would 
not  have  relieved  them  from  liability.  The  general  doctrine  is 
that  where  parties  by  their  own  contract  and  positive  undertak- 
ing create  a  duty  or  charge  upon  themselves,  they  must  abide 
by  the  contract,  and  make  the  promise  good,  and  either  do  the  act 
or  pay  the  damages.  Steele  v.  Buck,  61  111.  343 ;  Dehler  v.  Held, 
50  111.  491;  Bunn  v.  Prather,  21  111.  217.  Inevitable  accident 
affords  them  no  relief,  for  they  are  regarded  as  insurers  to  the 
extent  of  making  good  the  loss. 

There  is  a  principle  of  the  law  that  in  contracts  in  which  the 
performance  depends  on  the  continued  existence  of  a  given  or 
specified  person  or  animal  or  thing,  a  condition  is  implied  that 
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the  impossibility  of  performance  arising  from  the  perishing  of 
the  person,  animal,  or  thing  shall  excuse  the  performance.  But 
there  is  no  place  in  this  case  for  the  application  of  that  rule. 
There  is  no  doubt  of  the  correctness  of  the  rule  stated  by  ap- 
pellants that  where  delivery  is  required  to  be  made  by  instal- 
ments the  measure  of  damages  will  be  estimated  by  the  value  at 
the  time  each  delivery  should  be  made.  In  the  case  at  bar  ap- 
pellees made  threats  to  buy  it  at  seller's  expense,  but  excuses 
rendered  and  promises  made  by  appellants  of  frequent  and  large 
shipments  deterred  them  from  doing  so.  If  delivery  is  post- 
poned by  agreement  between  the  parties,  the  measure  of  damages 
is  the  difference  between  the  contract  price  and  the  market  price 
at  the  time  the  article  is  delivered  by  the  subsequent  agreement ; 
and  where  the  time  of  delivery  is  postponed  indefinitely,  the 
measure  of  damages  is  the  difference  between  the  contract  price 
and  the  market  value  at  a  reasonable  time  after  demanding  per- 
formance. Appellees  admit  that  they  had  no  legal  right  to  buy 
in  during  the  month  of  August  more  than  3,159  bundles  of  sheet 
iron,  that  being  the  quantity  then  due  under  the  original  and 
additional  contracts  on  September  ls>t.  But  the  uncontroverted 
evidence  is  that  the  prices  of  such  iron  remained  firm  during 
September  and  a  part  of  October,  being  at  no  time  lower  than 
August  prices.  So,  the  premature  purchases  worked  appellants 
no  injury,  but  were  to  their  benefit.  Besides  this,  it  was  held 
in  Follansbee  v.  Adams,  86  111.  13,  that  the  vendees  may  charge 
the  vendor  with  the  difference  in  prices  without  making  any  pur- 
chases, the  result  being  the  same,  and  the  vendee  being  entitled 
to  the  benefit  of  his  contract. 

The  judgment  of  the  appellate  court  is  atfirmed* 


SAME  SUBJECT — SALES  TO  ARRIVE,  f 

CLARK  ET  AL.  v.  FYE. 

121  N.  Y.  470.     1890. 
Finch,  J.     It  is  not  disputed  that  the  rails  which  were  finally 
tendered  to  the  vendee,  and  then  sold  for  his  account  and  risk, 


*  A  part  of  *he  opinion  dealing  with  a  question  of  evidence  has  been 
omitted. 
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producing  a  deficiency  below  the  contract  price,  which  deficiency 
forms  the  subject  of  the  action,  were  not  the  rails  which  the 
vendee  bought  and  the  vendor  sold.  By  the  original  written 
contract,  those  rails  were  to  be  500  tons,  shipped  ' '  from  the  other 
side,  January  or  February  or  March  sellers'  option."  It  is  the 
settled  rule  that,  in  a  case  like  the  present,  the  date  of  the  ship- 
ment is  a  material  element  in  the  identification  of  the  property. 
Hill  V.  Blake,  97  N.  Y.  216 ;  Tobias  v.  Lissberger,  105  N.  Y.  404. 
It  was  not  500  tons  of  rails  generally  that  were  the  subject  of 
the  contract,  but  a  specific  quantity,  shipped  from  the  other  side 
during  the  three  named  months,  and  unless  such  were  tendered 
the  contract  was  not  performed.  The  offer  of  other  rails  would 
impose  no  obligation  upon  the  purchaser.  It  is  clear,  therefore, 
that  the  tender  finally  made  was  not  of  the  property  specified 
in  the  contract,  and  left  no  liability  upon  the  vendee  resulting 
from  his  refusal  to  accept,  unless  there  is  something  else  about 
the  case. 

There  is  something  else  about  the  case  upon  which  the  vendors 
rely  as  entitling  them  to  a  recovery ;  and  that  is  an  alleged  parol 
modification  of  the  original  contract  which  made  the  final  tender 
and  the  sale  founded  upon  it  sufficient.  A  conversation  relative 
to  the  existing  agreement  took  place  between  the  vendee  and  Mr. 
Post,  representing  the  vendors,  on  or  about  the  20th  day  of  April. 
That  was  within  the  permitted  time  of  delivery.  The  seller 
might  have  shipped  during  the  last  days  of  March  by  sail  instead 
of  by  steam,  and  so  had  an  average  of  from  35  to  45  days  for  the 
arrival.  The  conversation,  as  detailed  by  Mr.  Post,  was  thus 
stated :  * '  Mr.  Fey  came  in,  and  said  that,  in  consequence  of  the 
price  of  old  rails  falling  from  $45  a  ton  to  practically  $23  a  ton, 
it  was  a  very  difficult  thing  for  him  to  take  those  rails ;  that  he 
could  not  sell  them  now  to  anj'body,  and  wanted  me  to  be  as  easy 
with  him  as  I  could,  and  wanted  me  to  carry  the  rails,  and  give 
him  some  rails  later.  I  told  him,  on  personal  considerations, — 
I  had  known  him  for  a  long  time, — that  T  would  do  ever\^thing  I 
could  to  accommodate  him.  I  said  I  would  carry  the  rails  for 
him,  and  give  him  some  rails  a  little  further  on  in  place  of  them, 
and  perhaps  the  price  would  get  better."  It  is  evident  that  this 
conversation  on  the  part  of  Mr.  Fey  was  based  upon  the  assump- 
tion that  the  contract  rails  had  arrived,  and  were  ready  for  de- 


140  CONDITIONS  IN  SALES. 

livery,  and  had  been  duly  tendered.  Indeed,  Mr.  Post  was  asked, 
"In  that  conversation,  at  that  time,  did  you  say  anything  about 
your  readiness  to  deliver  the  iron  that  he  had  bought  of  you?" 
and  answered,  "Perhaps  I  should  have  said  earlier  that  that  was 
the  basis  of  having  informed  him  we  were  ready  to  do  it,  and 
wanting  him  to  pay  for  it  was  the  reason  he  wanted  us  to  make  it 
easy  for  him."  Mr.  Post  was  further  asked,  "You  did  make 
such  an  offer  to  him  at  that  time  ? ' '  and  replied  in  the  affirmative. 
And  thus  the  basis  of  this  new  negotiation  was  an  understanding 
on  both  sides  that  the  contract  rails  had  arrived,  were  ready  for 
delivery,  and  that  pajanent  was  due.  By  the  contract,  the  purchase 
price  was  payable  in  part  upon  delivery  to  the  vendee  of  "order 
on  vessels,"  and  balance  "on  handing  weigh-master 's  return." 
No  such  order  or  return  was  tendered  in  April,  and  the  facts 
leave  it  doubtful  whether  the  sellers  in  the  month  of  April  were 
in  possession  of  or  could  have  tendered  either.  But  assuming 
that  they  could  have  made  delivery  in  the  mode  prescribed  by 
the  contract,  and  that  they  were  excused  from  the  formal  tender 
of  the  papers  by  the  act  of  Fey,  it  is  yet  apparent  that  one  of 
two  things  followed,  dependent  upon  the  construction  of  the 
parol  agreement.  That  is  somewhat  ambiguous  in  its  terms,  but 
it  could  have  had  only  one  of  two  meanings.  It  must  be  con- 
strued as  an  agreement,  either  that  the  plaintiffs,  having  set 
apart  and  tendered  the  contract  rails  which  had  arrived,  and  pay- 
ment for  which  was  due,  would  "carry  them"  for  the  account, 
and  at  the  risk  of  Fey,  for  an  indefinite  but  reasonable  period, 
or  that  the  sale  of  the  contract  rails  should  be  mutually  aban- 
doned, and  instead  thereof  the  sellers  should  be  permitted  to  de- 
liver, and  the  buyer  would  accept,  other  and  different  rails  from 
those  specified  in  the  written  contract.  I  do  not  see  how,  upon 
either  construction,  the  plaintiffs  could  recover. 

They  did  not  * '  carry ' '  the  contract  rails.  At  the  conversation 
in  April,  none  had  been  set  apart  and  identified  as  the  property 
of  Fey  under  the  contract,  even  if  we  concede  that  such  separation 
and  identification  was  within  the  then  power  of  the  sellers.  They 
had  not  set  apart  rails  for  Fey  as  his,  and  as  being  carried  for 
him.  It  was  not  until  some  time  in  June  that  500  tons  of  rails 
were  set  apart  as  the  property  of  Fey,  and  that  was  done  upon 
the  requirement  of  parties  interested  with  the  vendors,  who  "in- 
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sisted  upon  it  that  Mr.  Fey  should  take  those  rails  so  as  to  make 
him  pay  the  storage. "  It  is  plain  that  up  to  that  time  no  specific 
rails  had  been  set  apart  or  identified  as  the  contract  property  of 
Fey  upon  which  he  was  liable  for  storage.  But  the  sellers  did 
not  carry  the  contract  rails.  If  they  ever  in  any  manner  sepa- 
rated or  identified  them,  they  sold  them  to  other  parties;  for  Mr. 
Post  says  that  he  told  Fey  in  June,  "We  were  going  to  set  aside 
five  hundred  tons  of  rails  for  him,  and  he  said  that  was  all 
right. ' '  The  500  tons  thus  set  apart  in  the  month  of  June  to  be 
carried  for  Fey,  and  upon  which,  therefore,  he  was  to  pay  stor- 
age, were  rails  not  shipped  in  the  contract  months,  or  not  shown 
to  have  been  so  shipped.  When  ultimately  sold,  it  appears  from 
the  bills  of  lading  that  some  were  shipped  on  the  Ivanhoe  at 
Antwerp,  April  9,  1880 ;  some  by  the  Apotheke  Deising  at  Am- 
sterdam, April  28,  1880;  and  some  by  the  Sara  Caino,  whose 
date  of  sailing  from  the  other  side  is  unproved.  And  it  was 
these  rails  which  the  vendee  was  called  upon  to  accept,  and  which 
were  sold  for  his  account  on  his  refusal.  So  that  the  sellers  did 
not  carry  for  Fey  the  contract  rails,  and  tender  them  for  final 
acceptance. 

The  other  view  of  the  April  conversation  dispenses  with  such 
tender  of  contract  rails,  and  permits  the  carrying  and  offer  of 
any  old  rails  shipped  from  the  other  side,  irrespective  of  the  date 
of  shipment.  But  that  is  a  new  contract,  and  not  a  modification 
of  the  old  one.  It  substitutes  for  the  sale  of  the  contract  iron  a 
new  sale  of  different  iron,  which  never  before  had  been  the  sub- 
ject of  a  contract.  It  was  not  merely  a  change  of  the  date  of  de- 
livery and  the  time  of  payment,  but  of  the  very  subject  matter  of 
the  contract — of  the  thing  sold  on  the  one  hand,  and  purchased 
on  the  other.  It  touched  and  altered  the  consideration  and  sub- 
stance of  the  agreement,  instead  of  merely  modifying  the  tenns 
and  manner  of  performance.  The  old  contract  was  not  to  be 
performed  at  all.  The  property  which  it  stipulated  about  was 
not  to  be  sold  by  one  party  or  bought  by  the  other,  but  instead 
thereof,  and  in  place  of  the  iron  to  which  it  related,  a  new  con- 
tract for  the  sale  and  purchase  of  different  iron  entirely.  That 
new  contract  was  by  parol,  and  void  under  the  statute  of  frauds ; 
and  so  neither  view  of  the  new  agreement  will  enable  the  plain- 
tiffs to  recover.     The  old  contract  was  rescinded ;  the  new  one 
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remained  wholly  executory  on  both  sides.  We  discover  no 
ground  upon  which  the  judgment  can  be  deemed  erroneous,  and 
it  should  be  affirmed,  with  costs.     All  concur. 


SAME  SUBJECT — CONCURRENT  OR  MUTUAL  CONDITIONS.* 

NORRINGTON  v.  WRIGHT  ET  AL. 

115  V.  S.  188:  6  Sup.  Ct.  R.  12.     1885. 

This  was  an  action  of  assumpsit,  brought  by  Arthur  Norring- 
ton,  a  citizen  of  Great  Britain,  trading  under  the  name  of  A.  Nor- 
rington  &  Co.,  against  James  A.  Wright  and  others,  citizens  of 
Pennsylvania,  trading  under  the  name  of  Peter  Wright  &  Sons, 
upon  the  following  contract : — 

Philadelphia,  January  19,  1880. 
Sold  to  IMessi^.  Peter  Wright  &  Sons,  for  account  of  A.  Nor- 
rington  &  Co.,  London:  Five  thousand  (5,000)  tons  old  T  iron 
rails,  for  shipment  from  a  European  port  or  ports,  at  the  rate  of 
alK)ut  one  thousand  (1,000)  tons  per  month,  beginning  February, 
1880,  but  whole  contract  to  be  shipped  before  August  1,  1880,  at 
forty-five  dollars  ($45.00)  per  ton  of  2,240  lbs.  custom-house 
weight,  ex  ship  "Philadelphia."  Settlement,  cash,  on  presenta- 
tion of  bills  accompanied  by  cuvSitom-house  certificate  of  weight. 
Sellers  to  notify  buyers  of  shipments  with  vessels'  names  as  soon 
as  known  by  them.  Sellers  not  to  be  compelled  to  replace  any 
parcel  lost  after  shipment.  Sellers,  when  possible,  to  secure  to 
buyers  right  to  name  discharging  berth  of  vessels  at  Philadelphia. 

Edward  J.  Etting,  Metal  Broker. 

The  declaration  contained  three  counts.  The  first  count  al- 
leged the  contract  to  have  been  for  the  sale  of  about  5,000  tons 
of  T  iron  rails,  to  be  shipped  at  the  rate  of  about  1,000  tons  a 
month,  beginning  in  February  and  ending  in  July,  1880.  The 
second  count  set  forth  the  contract  verbatim.  Each  of  these  two 
counts  alleged  that  the  plaintiffs,  in  February,  March,  April, 
May,  June  and  July,  shipped  the  goods  at  the  rate  of  about  1,000 
tons  a  month,  and  notified  the  shipments  to  the  defendants ;  and 


*See  Sec.  1092,  Vol.  8,  Cyclopedia  of  Law. 
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further  alleged  the  due  arrival  of  the  goods  at  Philadelphia,  the 
plaintiff's  readiness  to  deliver  the  goods  and  bills  thereof,  with 
custom-house  certificates  of  weight,  according  to  the  contract,  and 
the  defendants'  refusal  to  accept  them.  The  third  count  differed 
from  the  second  only  in  averring  that  400  tons  were  shipped  by 
the  plaintiff  in  February,  and  accepted  by  the  defendants,  and 
that  the  rest  was  shipped  by  the  plaintiffs,  at  the  rate  of  about 
1,000  tons  a  month,  in  March,  April,  May,  June,  and  July.  The 
defendants  pleaded  non  assumpsit.  The  material  facts  proved 
at  the  trial  were  as  follows : — 

The  plaintiff'  .shipped  from  various  European  ports  400  tons 
by  one  vessel  in  the  last  part  of  February,  885  tons  by  two  vessels 
in  March,  1,571  tons  by  five  vessels  in  April,  850  tons  by  three 
vessels  in  May,  1,000  tons  by  two  vessels  in  June,  and  300  tons 
by  one  vessel  in  July,  and  notified  to  the  defendants  each  ship- 
ment. The  defendants  received  and  paid  for  the  February  ship- 
ment upon  its  arrival  in  ^larch,  and  in  April  gave  directions  at 
what  wharves  the  March  shipments  should  be  discharged  on  their 
arrival;  but  on  May  14th,  about  the  time  of  the  arrival  of  the 
March  shipments,  and  having  been  then  for  the  fir.<*t  time  in- 
formed of  the  amounts  shipped  in  February,  JNIarch,  and  April, 
gave  Etting  written  notice  that  they  should  decline  to  accept  the 
shipments  made  in  March  and  April,  because  none  of  them  were 
in  accordance  with  the  contract ;  and  in  answer  to  a  letter  from 
him  of  May  16th,  wrote  him  on  May  17th  as  follows:  "We  are 
advised  that  what  has  occurred  does  not  amount  to  an  acceptance 
of  the  iron  under  the  circumstances,  and  the  terms  of  the  con- 
tract. You  had  a  right  to  deliver  in  parcels,  and  we  had  a  right 
to  expect  the  stipulated  quantity  would  be  delivered  until  the 
time  was  up  in  which  that  was  possible.  Both  delivering  and  re- 
ceiving were  thus  far  conditional  on  there  being  thereafter  com- 
plete delivery  in  due  time  and  of  the  stipulated  article.  On  the 
assumption  that  this  time  had  arrived,  and  that  you  had  ascer- 
tained that  you  did  not  intend  to,  or  could  not,  make  any  further 
deliveries  for  the  February  and  March  shipments,  we  gave  you 
the  notice  that  we  declined  accepting  those  deliveries.  As  to 
April,  it  is  too  plain,  we  suppose,  to  require  any  remark.  If  we 
are  mistaken  as  to  our  obligation  for  the  February  and  March 
shipments,  of  course  we  must  abide  the  consequences;  but  if  we 
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are  right,  you  have  not  performed  your  contract,  as  you  certainly 
have  not  for  the  April  shipments.  There  is  then  the  very  seri- 
ous and  much  debated  question,  as  we  are  advised,  whether  the 
failure  to  make  the  stipulated  shipments  in  February  or  March 
has  absolved  us  from  the  contract.  If  it  does,  we,  of  course,  will 
avail  oui-selves  of  this  advantage." 

On  May  18th  Etting  wrote  to  the  defendants,  insisting  on  their 
liability  for  both  past  and  future  shipments,  and  saying,  among 
other  things:  "In  respect  to  the  objection  that  there  had  not 
been  a  complete  delivery  in  due  time  of  the  stipulated  article,  I 
beg  to  call  your  attention  to  the  fact  that  while  the  contract  is  for 
5,000  tons,  it  expressly  stipulates  that  deliveries  may  be  made 
during  six  months,  and  that  they  are  only  to  be  at  the  rate  of 
about  1,000  tons  per  month."  "As  to  April,  while  it  seems  to 
me  'too  plain  to  require  any  remark,'  I  do  not  see  how  it  can 
seem  so  to  you,  unless  you  intend  to  accept  the  rails.  If  you  object 
to  taking  all  three  shipments  made  in  that  month,  I  shall  feel 
authorized  to  deliver  only  two  of  the  cargoes,  or  for  that  matter, 
to  make  the  delivery  of  precisely  1,000  tons.  But  I  think  I  am 
entitled  to  know  definitely  from  you  whether  you  intend  to  reject 
the  April  shipments,  and,  if  so,  upon  what  ground,  and  also 
whether  you  are  decided  to  reject  the  remaining  shipments  under 
the  contract.  You  say  in  your  last  paragraph  that  you  shall 
avail  yourselves  of  the  advantage,  if  you  are  absolved  from  the 
contract ;  but  as  you  seem  to  be  in  doubt  whether  you  can  set  up 
that  claim  or  not,  I  should  like  to  know  definitely  what  is  your 
intention." 

On  May  19th  the  defendants  replied:  "We  do  not  read  the 
contract  as  you  do.  We  read  it  as  stipulating  for  monthly  ship- 
ments of  about  1.000  tons,  heginning  in  February,  and  that  the 
six  months'  clause  is  to  secure  the  completion  of  whatever  had 
fallen  short  in  the  five  months.  As  to  the  meaning  of  'about,' 
it  is  settled  as  well  as  such  a  thing  can  be;  and  certainly  neither 
the  February,  March,  nor  April  shipments  are  within  the  limits. 
As  to  the  proposal  to  vary  the  notices  for  April  shipments,  we 
do  not  think  you  can  do  this.  The  notice  of  the  shipments,  as 
soon  as  known,  you  were  bound  to  give,  and  cannot  afterwards 
vary  it  if  they  do  not  conform  to  the  contract.  Our  right  to  be 
notified  immediately  that  the  shipments  were  known  is  as  ma- 
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terial  a  provision  as  any  other,  nor  can  it  be  changed  now  in  or- 
der to  make  that  a  performance  which  was  no  performance  within 
the  time  required."  "You  ask  us  to  determine  whether  we  will 
or  will  not  object  to  receive  further  s'hipments  because  of  past 
defaults.  We  tell  you  we  will  if  we  are  entitled  to  do  so,  and  will 
not  if  we  are  not  entitled  to  do  so.  We  do  not  think  you  have 
the  right  to  compel  us  to  decide  a  disputed  question  of  law  to  re- 
lieve you  from  the  risk  of  deciding  it  yourself.  You  know  quite 
as  well  as  we  do  what  is  the  rule  and  its  uncertainty  of  applica- 
tion." On  June  10th  Etting  offered  to  the  defendants  the  al- 
ternative of  delivering  to  them  1,000  tons  strict  measure  on  ac- 
count of  the  shipments  in  April.  This  offer  they  immediately 
declined.  On  June  15th  Etting  wrote  to  the  defendants  that  two 
cargoes,  amounting  to  221  tons,  of  the  April  shipments,  and  two 
cargoes,  amounting  to  650  tons,  of  the  May  shipments  (desig- 
nated by  the  names  of  the  vessels),  had  been  erroneously  notified 
to  them,  and  that  about  900  tons  had  been  shipped  by  a  cer- 
tain other  vessel  on  account  of  the  May  shipments.  On  the  same 
day  the  defendants  replied  that  the  notification  as-  to  April  ship- 
ments could  not  be  corrected  at  this  late  date,  and  after  the  terms 
of  the  contract  had  long  since  been  broken.  From  the  date  of 
the  contract  to  the  time  of  its  rescission  by  the  defendants,  the 
market  price  of  such  iron  was  lower  than  that  stipulated  in  the 
contract,  and  was  constantly  falling.  After  the  arrival  of  the 
cargoes,  and  their  tender  and  refusal,  they  were  sold  by  Etting, 
with  the  consent  of  the  defendants,  for  the  benefit  of  whom  it 
might  concern. 

At  the  trial  the  plaintiff  contended  (1),  that  under  the  con- 
tract he  had  six  montlis  in  which  to  ship  the  5,000  tons,  and  any 
deficiency  in  the  earlier  months  could  be  made  up  subsequently, 
provided  that  the  defendants  could  not  be  required  to  take  more 
than  1,000  tons  in  any  one  month ;  (2)  that,  if  this  was  not  so,  the 
contract  was  a  divisible  contract,  and  the  remedy  of  the  defend- 
ants for  a  default  in  any  month  was  not  by  rescission  of  the  whole 
contract,  but  only  by  deduction  of  the  damages  caused  by  the  de- 
lays in  the  shipments  on  the  part  of  the  plaintiff.  But  the  court 
instructed  the  jury,  that  if  the  defendants,  at  the  time  of  accept- 
ing the  delivery  of  the  cargo  paid  for,  had  no  notice  of  the  fail- 
ure of  the  plaintiff  to  ship  about  1,000  tons  in  the  month  of  Feb- 
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ruary;  and  immediately  upon  learning  that  fact  gave  notice  of 
their  intention  to  rescind,  the  verdict  should  be  for  them.  The 
plaintiff  excepted  to  this  instruction,  and  after  verdict  and  judg- 
ment for  the  defendants,  sued  out  this  writ  of  error. 

Mr.  Justice  Gray,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

In  the  contracts  of  merchants,  time  is  of  the  essence.  The 
time  of  shipment  is  the  usual  and  convenient  means  of  fixing 
the  probable  time  of  arrival,  with  a  view  of  providing  funds  to 
pay  for  the  goods,  or  of  fulfilling  contracts  with  third  persons. 
A  statement  descriptive  of  the  subject  matter,  or  of  some  material 
incident,  such  as  the  time  or  place  of  shipment,  is  ordinarily  to 
be  regarded  as  a  warranty  in  the  sense  in  which  that  term  is  used 
in  insurance  and  maritime  law,  that  is  to  say,  a  condition  prece- 
dent upon  the  failure  or  non-performance  of  which  the  party 
aggrieved  may  repudiate  the  whole  contrajct.  Behn  v.  Burness, 
3  Best  S.  751;  Bowes  v.  Shand,  2  App.  Oas.  455;  Lowber  v. 
Bangs,  2  Wall.  728 ;  Davison  v.  Von  Lingen,  113  U.  S.  40. 

The  contract  sued  on  is  a  single  contract  for  the  sale  and  pur- 
chase of  5,000  tons  of  iron  rails,  shipped  from  a  European  port 
or  ports  for  Philadelphia.  The  subsidiary  provisions  as  to  ship- 
ping in  different  months,  and  as  to  paying  for  each  shipment, 
upon  its  delivery,  do  not  split  up  the  contract  into  as  many  con- 
tracts as  there  shall  be  shipments,  or  deliveries  of  so  many  dis- 
tinct quantities  of  iron.  Mersey  S.  &  I.  Co.  v.  Naylor,  9  App. 
Cas.  434,  439,  The  further  provision  that  the  sellers  shall  not  be 
compelled  to  replace  any  parcel  lost  after  shipment,  simply  re- 
duces, in  the  event  of  such  a  loss,  the  quantity  to  be  delivered 
and  paid  for.  The  times  of  shipment,  as  designated  in  the  con- 
tract, are  "at  the  rate  of  about  1,000  tons  per  month,  beginning 
February,  1880,  but  whole  contract  to  be  shipped  before  August 
1,  1880."  These  words  are  not  satisfied  by  shipping  one-sixth 
part  of  the  5,000  tons,  or  833  tons,  in  each  of  the  six  months 
which  begin  with  February  and  end  with  July.  But  they  re- 
quire about  1,000  tons  to  be  shipped  in  each  of  the  five  months 
from  February  to  June,  inclusive,  and  allow  no  more  than  slight 
and  unimportant  deficiencies  in  the  shipments  during  those 
months  to  be  made  up  in  the  month  of  July.  The  contract  is  not 
one  for  the  sale  of  a  specifie  lot  of  goods,  identified  by  indepen- 


NORRINGTON  v.  WRIGHT.  147 

dent  circumstances— such  as  all  those  deposited  in  a  certain 
warehouse,  or  to  be  shipped  in  a  particular  vessel,  or  that  may  be 
manufactured  by  the  seller,  or  may  be  required  for  use  by  the 
buyer,  in  a  certain  mill— in  which  case  the  mention  of  the  quan- 
tity, accompanied  by  the  qualification  of  "about,"  or  "more  or 
less,"  is  regarded  as  a  mere  estimate  of  the  probable  amount,  as 
to  which  good  faith  is  all  that  is  required  of  the  party  making  it. 
But  the  contract  before  us  comes  within  the  general  rule:  "When 
no  such  independent  circumstances  are  referred  to,  and  the  en- 
gagement is  to  furnish  goods  of  a  certain  quality  or  character  to 
a  certain  amount,  the  quantity  specified  is  material,  and  governs 
the  contract.  The  addition  of  the  qualifying  words  'about,' 
'more  or  less, '  and  the  like,  in  such  cases,  is  only  for  the  purpose 
of  providing  against  accidental  variations  arising  from  slight 
and  unimportant  excesses  or  deficiencies  in  number,  measure,  or 
weight."  Brawley  v.  United  States,  96  U.  S.  168,  171,  172.  The 
seller  is  bound  to  deliver  the  quantity  stipulated,  and  has  no 
right  either  to  compel  the  buyer  to  accept  a  less  quantity,  or  to 
require  him  to  select  part  of  a  greater  quantity;  and  when  the 
goods  are  to  be  shipped  in  certain  proportions  monthly,  the  sell- 
er's failure  to  ship  the  required  quantity  in  the  first  month  gives 
the  buyer  the  same  right  to  rescind  the  whole  contract  that  he 
would  have  had  if  it  had  been  agreed  that  all  the  goods  should  be 
delivered  at  once. 

The  plaintitf,  instead  of  shipping  about  1,000  tons  in  February 
and  about  1,000  tons  in  March,  as  stipulated  in  the  contract, 
shipped  only  400  tons  in  February,  and  885  tons  in  March.  His 
failure  to  fulfill  the  contract  on  his  part  in  respect  to  these  first 
two  instalments  justified  the  defendants  in  rescinding  the  whole 
contract,  provided  they  distinctly  and  seasonably  asserted  the 
right  of  rescission.  The  defendants,  immediately  after  the  ar- 
rival of  the  March  shipments,  and  as  soon  as  they  knew  that  the 
quantities  which  had  been  shipped  in  February  and  March  were 
less  than  the  contract  called  for,  clearly  and  positively  asserted 
the  right  to  rescind,  if  the  law  entitled  them  to  do  so.  Their 
previous  acceptance  of  the  single  cargo  of  400  tons  shipped  in 
February  was  no  waiver  of  this  right,  because  it  took  place  with- 
out notice  or  means  of  knowledge  that  the  stipulated  quantity 
had  not  been  shipped  in.  February.     The  price  paid  by  them  for 
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that  cargo  being  above  the  market  value,  the  plaintiff  suffered 
no  injury  by  the  omission  of  the  defendants  to  return  the  iron; 
and  no  reliance  was  placed  on  that  omission  in  the  correspond- 
ence between  the  parties. 

The  case  wholly  differs  from  that  of  Lyon  v.  Bertram,  20  How. 
149,  in  which  the  buyer  of  a  specific  lot  of  goods  accepted  and 
used  part  of  them  with  full  means  of  previously  ascertaining 
whether  they  conformed  to  the  contract.  The  plaintiff,  denying 
the  defendants'  right  to  re.scind,  and  asserting  that  the  contract 
was  still  in  force,  was  bound  to  show  such  performance  on  his 
part  as  entitled  him  to  demand  performance  on  their  part,  and, 
having  failed  to  do  so,  cannot  maintain  this  action. 

For  these  reasons  we  are  of  opinion  that  the  judgment  below 
should  be  affirmed.  But  as  much  of  the  argument  at  the  bar 
was  devoted  to  a  discussion  of  the  recent  English  cases,  and  as 
a  diversity  in  the  law,  as  administered  on  the  two  sides  of  the 
Atlantic,  concerning  the  interpretatdon  and  effect  of  commercial 
contracts  of  this  kind,  is  greatly  to  be  deprecated,  it  is  proper  to 
add  that  upon  a  careful  examination  of  the  cases  referred  to 
they  do  not  appear  to  us  to  establish  any  rule  inconsistent  with 
our  conclusion. 

In  the  leading  case  of  Hoare  v.  Rennie,  5  Hurl.  &  N.  19,  which 
was  an  action  upon  a  contract  of  sale  of  667  tons  of  bar  iron,  to 
be  shipped  from  Sweden  in  June,  July,  August  and  September, 
and  in  about  equal  portions  each  month,  at  a  certain  price  pay- 
able on  delivery,  the  declaration  alleged  that  the  plaintiffs  per- 
formed all  things  necessary  to  entitle  them  to  have  the  contract 
performed  by  the  defendants,  and  were  ready  and  willing  to  per- 
form the  contract  on  their  part,  and  in  June  shipped  a  certain 
portion  of  the  iron,  and  within  a  reasonable  time  afterwards  of- 
fered to  deliver  to  the  defendants  the  portio'U  so  shipped,  but  the 
defendants  refused  to  receive  it,  and  gave  notice  to  the  plaintiff's 
that  they  would  not  accept  the  rest.  The  defendants  pleaded 
that  the  shipment  in  June  was  of  about  20  tons  only,  and  that 
the  plaintiff's  failed  to  complete  the  shipment  for  that  month  ac- 
cording to  the  contract.  Upon  demurrer  to  the  pleas,  it  was 
argued  for  the  plaintiff's  that  the  shipment  of  about  one-fourth 
of  the  iron  in  each  month  was  not  a  condition  precedent,  and 
that  the  defendants'  only  remedy  for  a  failure  to  ship  that  quan- 


NORRINGTON  v.  WRIGHT.  149 

tity  was  by  a  eross-aetion.  But  judgment  was  given  for  the  de- 
fendants, Chief  Baron  Pollock  saying:  "The  defendants  re- 
fused to  accept  the  first  shipment,  because,  as  they  say,  it  was  not 
a  performance,  but  a  breach  of  the  contract.  Where  parties 
have  made  an  agreement  for  themselves,  the  courts  ought  not  to 
make  another  for  them.  Here  they  say  that,  in  the  events  that 
have  happened,  one-fourth  shall  be  shipped  in  each  month,  and 
we  cannot  say  that  they  meant  to  accept  any  other  quantity.  At 
the  outset  the  plaintiffs  failed  to  tender  the  quantity  according 
to  the  contract— they  tendered  a  much  less  quantity.  The  de- 
fendants had  a  right  to  say  that  this  was  no  performance  of  the 
contract,  and  they  were  no  more  bound  to  accept  the  short  quan- 
tity than  if  a  single  delivery  had  been  contracted  for.  Therefore 
the  pleas  are  an  answer  to  the  action."  5  Hurl.  &  N.  28.  So  in 
Coddington  v.  Paleologo,  L.  R.  2  Exch.  193,  while  there  was  a 
division  of  opinion  upon  the  question  whether  a  contract  to  sup- 
ply goods,  ''delivering  on  April  17th,  complete  8th  May,"  bound 
the  seller  to  begin  delivering  on  April  17th,  all  the  judges  agreed 
that  if  it  did,  and  the  seller  made  no  delivery  on  that  day,  the 
buyer  might  rescind  the  contract. 

On  the  other  hand,  in  Simpson  v.  Crippin,  L.  R.  8  Q.  B.  14, 
under  a  contract  to  supply  from  6,000  to  8,000  tons  of  coal,  to  be 
taken  by  the  buyer's  wagons  from  the  seller's  colliery  in  equal 
monthly  quantities  for  12  months,  the  buyer  sent  wagons  for 
only  150  tons  during  the  first  month ;  and  it  was  held  that  this 
did  not  entitle  the  seller  to  annul  the  contract  and  decline  to  de- 
liver any  more  coal,  but  that  his  only  remedy  was  by  an  action 
for  damages.  And  in  Brandt;  v.  Lawrence,  1  Q.  B.  Div,  344,  in 
which  the  contract  was  for  the  purchase  of  4,500  quarters,  10 
per  cent  more  or  less,  of  Russian  oats,  "shipment  by 
steamer  or  steamers  during  February,"  or,  in  case  of 
ice  preventing  shipment,  then  immediately  upon  the 
opening  of  navigation,  and  1,139  quarters  were  shipped 
by  one  steamer  in  time  and  3,361  quarters  were  shipped 
too  late,  it  was  held'  that  the  buyer  was  bound  to 
accept  the  1,139  quarters,  and  was  liable  to  an  action  by  the 
seller  for  refusing  to  accept  them.  Such  being  the  condition  of 
the  law  of  England  as  declared  in  the  lower  courts,  the  case  of 
Bowes  V.  Shand',  after  conflicting  decisions  in  the  Queen's  Bench 
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Division  and  the  Court  of  Appeal,  was  finally  determined  by  the 
House  of  Lords.  1  Q.  B.  Div.  470 ;  2  Q.  B.  Div.  112 ;  2  App. 
Cas.  455.  In  that  ease,  two  contracts  were  made  in  London, 
each  for  the  sale  of  300  tons  of  ' '  Madras  rice,  to  be  shipped  at 
Madras  or  coast  for  this  port  during  the  months  of  March  (and 
or)  April,  1874,  per  'Rajah'  of  Cochin."  The  600  tons  filled 
8,200  bags,  of  which  7,120  bags  were  put  on  board,  and  bills  of 
lading  signed  in  February ;  and  for  the  rest,  consisting  of  1,030 
bags  put  on  board  in  February,  and  50  in  March,  the  bill  of  lad- 
ing was  signed  in  March.  At  the  trial  of  an  action  by  the  seller 
against  the  buyer  for  refusing  to  accept  the  cargo,  evidence  was 
given  that  rice  shipped  in  February  would  be  the  spring  crop, 
and  quite  as  good  as  rice  shipped  in  March  or  April.  Yet  the 
House  of  Lords  held  that  the  action  could  not  be  maintained, 
because  the  meaning  of  the  contract,  as  apparent  upon  its  face, 
was-  that  all  the  rice  must  be  put  on  board  in  March  and  April, 
or  in  one  of  those  months.  In  the  opinions  there  delivered  the 
general  principles  underlying  this  class  of  cases  are  most  clearly 
and  satisfactorily  stated.  It  will  be  sufficient  to  quote  a  few 
passages  from  two  of  those  opinions. 

Lord  Chancellor  Cairns  said :  ' '  It  does  not  appear  to  me  to  be 
a  question  for  your  lordships,  or  for  any  court,  to  consider 
whether  that  is  a  contract  which  bears  upon  the  face  of  it  some 
reason,  some  explanation,  why  it  was  made  in  that  form,  and 
why  the  stipulation  is  made  that  the  sihipment  should  be  during 
these  particular  months.  It  is  a  mercantile  contract,  and  mer- 
chants are  not  in  the  habit  of  placing  upon  their  contracts  stipu- 
lations to  which  they  do  not  attach  some  value  and  importance." 
2  App.  Cas.  4G3.  "If  it  be  admitted  that  the  literal  meaning 
would  imply  that  the  whole  quantity  must  be  put  on  board  dur- 
ing a  specified  time,  it  is  no  answer  to  that  literal  meaning — it  is 
no  observation  which  can  dispose  of,  or  get  rid  of,  or  displace, 
that  literal  meaning — to  say  that  it  puts  an  additional  burden 
on  the  seller  without  a  corresponding  benefit  to  the  purchaser; 
that  is  a  matter  of  which  the  seller  and  purchaser  are  the  best 
judges.  Nor  is  it  any  reason  for  saying  that  would  be  a  means 
by  which  purchasers,  without  any  real  cause,  would  frequently 
obtain  an  excuse  for  rejecting  contracts  when  prices  had  dropped. 
Thp  non-fulfillment  of  any  term  in  any  contract  is  a  means  by 
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which  a  purchaser  is  able  to  get  rid  of  the  contract  when  prices 
have  dropped;  but  that  is  no  reason  why  a  term  which  is  found 
in  a  contract  should  not  be  fulfilled."  Pages  465,  466.  "It 
was  suggested  that  even  if  the  construction  of  the  contract  be  as 
I  have  stated,  still  if  the  rice  was  not  put  on  board  in  the  par- 
ticular months,  that  would  not  be  a  reason  which  would  justify 
the  appellants  in  having  rejected  the  rice  altogether,  but  that  it 
might  afford  a  ground  for  a  cross-action  by  them  if  they  could 
show  that  any  particular  damage  resulted  to  them  from  the  rice 
not  having  been  put  on  board  in  the  months  in  question.  My 
lords,  I  cannot  think  that  there  is  any  foundation  whatever  for 
that  argument.  If  the  construction  of  the  contract  be  as  I  have 
said,  that  it  bears  that  the  rice  is  to  be  put  on  board  in  the  months 
in  question,  that  is  part  of  the  description  of  the  subject-matter 
of  what  is  sold.  What  is  sold  is  not  300  tons  of  rice  in  gross 
or  in  general.  It  is  300  tons  of  Madras  rice  to  be  put  on  b'oard 
at  Madras  during  the  particular  months."  "The  plaintiff,  who 
sues  upon  that  contract,  has  not  launched  his  case  until  he  has 
shown  that  he  has  tendered  that  thing  which  has  been  contracted 
for,  and  if  he  is  unable  to  show  that,  he  cannot  claim  any  dam- 
ages for  the  non-fulfillment  of  the  contract."    Pages  467,  468. 

Lord  Blackburn  said:  "If  the  description  of  the  article  ten- 
dered is  different  in  any  respect,  it  is  not  the  article  bargained 
for,  and  the  other  party  is  not  bound  to  take  it.  I  think  in  this 
case  what  the  parties  bargained  for  was  rice,  shipped  at  Madras 
or  the  coast  of  Madras.  Equally  good  rice  might  have  been 
shipped  a  little  to  the  north  or  a  little  to  the  south  of  the  coast  of 
Madras.  I  do  not  quite  know  what  the  boundary  is,  and  prob- 
ably equally  good  rice  might  have  been  shipped  in  February  as 
was  shipped  in  March,  or  equally  good  rice  might  have  been 
shipped  in  May  as  was  shipped  in  April,  and  I  dare  say  equally 
good  rice  might  have  been  put  on  board  another  ship  as  that 
which  was  put  on  board  the  'Rajah'  of  Cochin.  But  the  parties 
have  choscD,  for  reasons  best  known  to  themselves,  to  say:  We 
bargain  to  take  rice,  shipped  in  this  particular  region,  at  that 
particular  time,  on  board  that  particular  ship;  and  before  the 
defendants  can  be  compelled  to  take  anything  in  fulfillment  of 
that  contract  it  must  be  shown  not  merely  that  it  is  equally  good, 
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but  that  it  is  the  same  article  as  they  have  bargained  for,  other- 
wise they  are  not  bound  to  take  it."     2  App.  Cas.  480,  481. 

Soon  after  that  decision  of  the  House  of  Lords,  two  cases  were 
determined  in  the  Court  of  Appeal.  In  Renter  v.  Sala,  4  C.  P. 
Div.  239,  under  a  contract  for  the  sale  of  "about  25  tons  (more 
or  less)  black  pepper,  October  (and  or)  November  shipment, 
from  Penang  to  London,  the  name  of  the  vessel  or  vessels,  marks, 
and  full  particulars  to  be  declared  to  the  buyer  in  writing  within 
60  days  from  date  of  bill  of  lading,"  the  seller,  within  the  60 
days,  declared  25  tons  by  a  particular  vessel,  of  which  only  20 
tons  were  shipped  in  November,  and  five  tons  in  December ;  and 
it  was  held  that  the  buyer  had  the  right  to  refuse  to  receive  any 
part  of  the  pepper.  In  Honck  v.  Muller,  7  Q.  B.  Div.  92,  under 
a  contract  for  the  sale  of  2,000  tons  of  pig-iron,  to  be  delivered  to 
the  buyer  free  on  board  at  the  maker's  wharf,  "in  November,  or 
equally  over  November,  December,  and  January  next,"  the  buyer 
failed  to  take  any  iron  in  Novemher,  but  demanded  delivery  of 
one-third  in  December  and  one-third  January;  and  it  was  held 
that  the  seller  was  justified  in  refusing  to  deliver,  and  in  giving 
notice  to  the  buyer  that  he  considered  the  contract  as  cancelled 
by  the  buyer's  not  taking  any  iron  in  November. 

The  plaintiff  in  the  casie  at  bar  greatly  relied  on  the  very  recent 
decision  of  the  House  of  Lords  in  Mersey  Co.  v.  Naylor,  9  App. 
Cas.  434,  affirming  the  judgment  of  the  Court  of  Appeal  in  9  Q. 
B.  Div.  648,  and  following  the  decision  of  the  Court  of  Common 
Pleas  in  Freeth  v.  Burr,  L.  R.  9  C.  P.  208.  But  the  point  there 
decided  was  that  the  failure  of  the  buyer  to  pay  for  the  first  in- 
stalment of  the  goods  upon  delivery  does  not,  unless  the  circum- 
stances evince  an  intention  on  his  part  to  be  no  longer  bound  by 
the  contract,  entitle  the  seller  to  rescind  the  contract,  and  to  de- 
cline to  make  further  deliveries  under  it.  And  the  grounds  of 
the  decision,  as  stated  by  Lord  Chancellor  Selbome  in  moving 
judgment  in  the  House  of  Lords,  are  applicable  only  to  the  case 
of  a  failure  of  the  buyer  to  pay  for,  and  not  to  that  of  a  failure 
of  the  seller  to  deliver,  the  first  instalment.  The  Lord  Chancel- 
lor said :  ' '  The  contract  is  for  the  purchase  of  5,000  tons  of  steel 
blooms  of  the  company 's  manufacture ;  therefore  it  is  one  con- 
tract for  the  purchase  of  that  quantity  of  steel  blooms.  No  doubt 
there  are  subsidiary  terms  in  the  contract,  as  to  the  time  of  deliv- 
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ery — 'delivery  of  1,000  tons  monthly,  commencing  January  next' 
— and  as  to  the  time  of  payment — 'payment  net  cash  within  three 
days  after  receipt  of  shipping  documents '—but  that  does  not 
split  up  the  contract  into  as  many  contracts  as  there  shall  be 
deliveries  for  the  purpose  of  so  many  distinct  quantities  of  iron. 
It  is  quite  consistent  with  the  natural  meaning  of  the  contract 
that  it  is  to  be  one  contract  for  the  purchase  of  that  quantity  of 
iron  to  be  delivered  at  those  times  and  in  that  manner,  and  for 
which  payment  is  so  to  be  made.  It  is  perfectly  clear  that  no 
particular  payment  can  be  a  condition  precedent  of  the  entire 
contract,  because  the  delivery  under  the  contract  was  most  cer- 
tainly to  precede  payment ;  and  that  being  so,  I  do  not  see  how, 
without  express  words,  it  can  possibly  be  made  a  condition  prece- 
dent to  the  subsequent  fulfillment  of  the  unfilled  part  of  the  con- 
tract by  the  delivery  of  the  undelivered  steel. "     9  App.  Cas.  439. 

Moreover,  although  in  the  Court  of  Appeal  dicta  were  uttered 
tending  to  approve  the  decision  in  Simpson  v.  Crippin,  and  to 
disparage  the  decisions  in  Hoare  v.  Rennie  and  Honck  v.  ]\Iuller, 
above  cited,  yet  in  the  House  of  Lords  Simpson  v.  Crippin  was 
not  even  referred  to,  and  Lord  Blackburn,  who  had  given  the 
leading  opinion  in  that  case,  as  well  as  Lord  Bramwell,  who  had 
delivered  the  leading  opinion  in  Honck  v.  Muller,  distinguished 
Hoare  v.  Rennie  and  Honck  v.  Muller  from  the  case  in  judg- 
ment.    9  App.  Cas.  444,  446. 

Upon  a  review  of  the  English  decisions,  the  rule  laid  dovra  in 
the  earlier  cases  of  Hoare  v.  Rennie  and  Coddington  v.  Paleologo, 
as  W'Cll  as  in  the  later  cases  of  Renter  v.  Sala  and  Honck  v.  Mul- 
ler, appears  to  us  to  be  supported  by  a  greater  weight  of  author- 
ity than  the  rule  stated  in  the  intermediate  cases  of  Simpson  v. 
Crippin  and  Brandt  v.  Lawrence,  and  to  accord  better  with  the 
general  principles  affirmed  by  the  House  of  Lords  in  Bowes  v. 
Shand,  while  it  in  no  wise  contravenes  the  decision  of  that  tribu- 
nal in  Mersey  Co.  v.  Naylor.  In  this  country  there  is  less  judi- 
cial authority  upon  the  question.  The  two  cases  most  nearly  in 
point  that  have  come  to  our  notice  are  Hill  v.  Blake,  97  N.  Y.  216, 
which  accords  with  Bowes  v.  Shand,  and  King  Philip  Mills  v. 
Slater,  12  R.  I.  82,  which  approves  and  follows  Hoare  v.  Rennie. 
The  recent  cases  in  the  Supreme  Court  of  Pennsylvania,  cited  at 
the  bar,  support  no  other  conclusion.     In  Shinn  v.  Bodine,  60  Pa. 
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St.  182,  the  point  decided  was  that  a  contract  for  the  purchase  of 
800  tons  of  coal  at  a  certain  price  per  ton,  ' '  coal  to  be  delivered 
on  board  vessels  as  sent  for  during  the  months  of  August  and 
September,"  was  an  entire  contract,  under  which  nothing  was 
payable  until  delivery  of  the  whole,  and  therefore  the  seller  had 
no  right  to  rescind  the  contract  upon  a  refusal  to  pay  for  one 
cargo  before  that  time.  In  Morgan  v.  McKee,  77  Pa.  St.  228, 
and  in  Scott  v.  Kittanning  Coal  Co.,  89  Pa.  St.  231,  the  buyer's 
right  to  rescind  the  whole  contract  upon  the  failure  of  the  seller 
to  deliver  one  instalment  was  denied,  only  because  that  right 
had  been  waived,  in  the  one  case  by  unreasonable  delay  in  assert- 
ing it,  and  in  the  other  by  having  accepted,  paid  for,  and  used  a 
previous  instalment  of  the  goods.  The  decision  of  the  Supreme 
Judicial  Court  of  Massachusetts  in  Winchester  v.  Newton,  2 
Allen,  492,  resembles  that  of  the  House  of  Lords  in  Mersey  Co. 
V.  Naylor. 

Being  of  opinion  that  the  plaintiff's  failure  to  make  such 
shipments  in  February  and  March  as  the  contract  required  pre- 
vents his  maintaining  this  action,  it  is  needless  to  dwell  upon  the 
further  objection  that  the  shipments  in  April  did  not  comply 
with  the  contract,  because  the  defendants  could  not  be  compelled 
to  take  about  1,000  tons  out  of  the  larger  quantity  shipped  in 
that  month,  and  the  plaintiff,  after  once  designating  the  names 
of  vessels,  as  the  contract  bound  him  to  do,  could  not  substitute 
other  vessels.  See  Busk  v.  Spence,  4  Camp.  329 ;  Graves  v. 
Legg,  9  E-xch.  709 ;  Renter  v.  Sala,  above  cited. 

Judgment  affirmed. 


\ 


SAME  SUBJECT — SALES  BY  SAMPLE.* 

BRADFORD  v.  MANLY. 
13  Mass.  139.    1816. 

Assumpsit,  to  recover  the  difference  in  value  between  two 
casks  of  cloves,  alleged  to  be  sold  by  sample,  to  the  plaintiff,  and 
the  cloves  actually  delivered  in  virtue  of  the  sale.     At  the  trial. 


*See  Sec.  1093,  Vol.  8,  Cyclopedia  of  Law. 
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the  plaintift'  produced  a  bill  of  parcels  of  six  hundred  and  two 
pounds  of  cloves  at  one  dollar  fifty  cents  per  pound,  on  which 
payment  was  acknowledged  by  the  defendant.  He  then  pro- 
duced a  witness  who  testified  that  on  the  4th  of  January,  1814, 
the  defendant  came  to  the  plaintiff's  store,  with  a  sample  of 
cloves  in  a  paper,  and  asked  the  plaintiff  if  he  wished  to  purchase 
some  cloves.  The  witness  examined  the  sample,  and  found  the 
cloves  to  be  of  the  best  quality  of  Cayenne  cloves. 

The  sample  was  not  taken  from  the  casl?s  sold,  but  from  an 
open  barrel,  out  of  which  those  casks  had  been  filled.  In  May, 
1815,  the  caslxs  were  opened,  and  were  found  to  contain  a  mix- 
ture of  Cayenne  cloves  and  an  inferior  and  distinct  species  of 
the  same  article.  Before  instituting  this  suit,  and  after  the  de- 
fect was  discovered,  the  plaintiff  offered  to  return  the  cloves, 
but  the  offer  was  not  accepted.  The  jury  returned  a  verdict  for 
the  plaintiff,  having  found  that  there  was  no  fraud  in  the  sale  on 
the  part  of  the  defendant. 

Parker,  C.  J.  The  first  point  taken  by  the  defendant's  coup- 
sel  is,  that  parol  evidence  was  admitted  to  control  or  explain  the 
contract  in  writing  which  subsisted  between  the  parties. 

The  objection  goes  upon  the  supposition  that  a  common  bill  of 
parcels,  given  upon  or  after  the  purchase  of  goods,  is  evidence, 
and  the  only  proper  evidence,  of  such  a  contract.  But  it  is  not 
so.  The  bargain  is  usually  made  verbally,  and  without  any  in- 
tention that  it  shall  be  put  in  writing ;  and  the  bill  of  parcels  is 
intended  only  to  show  that  the  goods  have  been  purchased  and 
paid  for.  It  is  seldom  particular,  or  descriptive  of  the  whole 
contract  between  the  parties.  But  if  it  were  not  so,  the  paper 
introduced  in  this  ease  is  ambiguous  with  respect  to  the  subject 
of  the  bargain ;  and  the  ambiguity  is  latent,  so  that  parol  evi- 
dence may  be  admitted  to  explain  it.  It  states  only  that  "two 
casks  of  cloves"  were  purchased;  leaving  it  uncertain  what  kind 
of  cloves,  of  which  it  appears  in  the  case  that  there  are  at  least 
two  kinds,  differing  materially  in  quality  and  value.  We  think 
this  objection  was  properly  overruled. 

We  may  then  come  to  the  principal  question,  viz.,  whether  the 
evidence  in  the  cause  proved  a  contract  to  sell  cloves  of  a  differ- 
ent kind  from  those  which  were  delivered.  The  defendant  ex- 
hibited a  sample,  by  which  the  plaintiff  purchased.     Among 
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fair  dealers  there  could  be  no  question  but  the  vendor  intend<Kl 
to  represent  that  the  article  sold  was  like  the  sample  exhibited ; 
and  it  would  be  to  be  lamented,  if  the  law  should  refuse  its  aid 
to  the  party  who  had  been  deceived  in  a  purchase  so  made. 

The  objection  is,  that  no  action  upon  a  warranty  can  be  main- 
tained, unless  the  warranty  is  express;  and  that  no  other  action 
can  be  maintained,  unless  there  be  a  false  affirmation  respecting 
the  quality  of  the  article.  If  such  were  the  law,  it  would  very 
much  embarrass  the  operations  of  trade,  which  are  frequently 
carried  on  to  a  large  amount  by  samples  of  the  articles  bought 
and  sold. 

The  authorities  cited  by  the  defendant's  counsel  have  been 
carefully  looked  into,  and  we  think  they  do  not  militate  with 
this  decision ;  unless  it  be  the  case  of  the  bezoar  stone,  Chandelor 
v.  Lopus,  Cro.  Jac.  4,  Dyer,  75,  which  we  think  would  not  now 
be  received  as  law  in  England;  certainly  not  in  our  country. 
The  vendor  sold  the  stone  as  and  for  a  bezoar  stone,  to  one  un- 
acquainted with  such  articles,  and  it  turned  out  to  be  of  inferior 
value.  The  court  held  that  no  action  would  lie ;  and  some  of  the 
judges  stated  that  even  if  the  vendor  had  known  that  it  was  not 
a  bezoar,  and  it  had  been  so  alleged,  an  action  could  not  be  main- 
tained without  an  express  warranty.  The  other  case  is  that  of 
Parkinson  v.  Lee,  2  East,  314.  There  the  hops  sold  were  of  the 
same  kind  and  quality  as  the  sample ;  but  there  was  an  unknowTi 
deterioration  by  feraientation,  caused  by  the  grower  of  the  hops, 
and  not  by  the  vendor.  Hops  being  usually  sold  in  pockets, 
and  the  quality  ascertained  by  sample,  it  was  held  that  the  inno- 
cent vendor  was  not  responsible  to  the  vendee  for  an  unknown 
inherent  defect,  without  an  express  warranty.  That  case  does 
not  militate  with  our  opinion'  in  the  case  at  bar. 

The  fair  import  of  the  exhibition  of  a  sample  is,  that  the  arti- 
cle proposed  to  be  sold  is  like  that  which  is  shown  as  a  parcel 
of  the  article.  It  is  intended  to  save  the  purchaser  the  trouble 
of  examining  the  whole  quantity.  It  certainly  means  as  much  as 
this,  "The  thing  I  offer  to  sell  is  of  the  same  kind,  and  essen- 
tially of  the  same  quality,  as  the  specimen  I  give  you."  I  do  not 
know  that  it  would  be  going  too  far  to  say  that  it  amounts  to  a 
declaration,  that  it  is  equally  sound  and  good.  But  it  is  not 
necessary  to  go  so  far  in  the  present  case,  and  we  are  not  dis- 
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posed  to  question  the  correctness  of  the  decision  in  Parkinson 
V.  Lee. 

It  is  expressly  found  by  the  jury  in  the  case  at  bar  that  the 
cloves  delivered  were  different  in  kind  from  those  which  com- 
posed the  sample,  and  inferior  in  value;  not  from  decay  or  ex- 
posure, but  that  there  is  a  specific  difference  in  the  respective 
plants  from  which  they  are  produced.  Surely,  if  a  man  were  to 
exhibit  to  me  a  parcel  of  Hyson  tea  as  a  sample,  to  induce  me  to 
buy  a  chest,  and  I  should  pay  him  the  price  of  Hyson,  and  he 
should  deliver  me  a  chest  of  Bohea  or  Souchong,  I  might  re- 
cover the  difference  in  value,  if  he  should  refuse  to  do  me  jus- 
tice, although  he  did  not  expressly  warrant  that  the  tea  in  the 
chest  was  the  same  as  that  in  the  sample.  Indeed  the  exhibition 
of  a  sample  must,  in  all  fair  dealing,  stand  in  lieu  of  a  warranty 
or  affirmation.  It  is  a  silent,  sjonbolical  warranty,  perfectly  un- 
derstood by  the  parties,  and  adopted^  and  used  for  the  con- 
venience of  trade. 

The  casts  must  be  very'  strong  to  establish  a  principle  so  un- 
just, and  so  productive  of  distrust  and  jealousy  among  traders, 
as  that  contended  for  by  the  defendant's  counsel.  For  what 
purpose  is  the  sample  exhibited,  unless  it  is  intended  as  a  repre- 
sentative of  the  thing  to  be  sold?  What  would  an  honorable  mer- 
chant say  if,  when  he  took  from  a  mass  of  sugar  or  coffee  a  small 
parcel,  and  offered  to  sell  by  it,  the  man  who  was  dealing  with 
him  should  ask  him  if  it  was  a  fair  sample,  and  call  upon  him  to 
warrant  it  so  ?  Mercantile  honor  would  instantly  take  the  alarm, 
and  if  such  questions  should  become  necessary,  there  would  be 
no  need  of  that  honor  which  happily  is  now  general  and  almost 
universally  relied  upon.  That  there  is  not  an  unknown  and  in- 
visible defect,  owing  to  natural  causes,  or  to  previous  manage- 
ment by  some  former  dealer,  he  may  not  be  presumed  to  affirm 
when  he  shows  the  sample,  and  as  to  these  particulars  an  ex- 
press warranty  may  be  required,  consistently  with  confidence 
in  the  fair  dealing  of  the  vendor.  But  that  the  thing  is  the 
same,  generically  and  specifically,  as  that  which  he  shows  for  it, 
he  certainly  undertakes,  and  if  a  different  thing  is  delivered,  he 
does  not  perform  his  contract,  and  must  pay  the  difference,  or 
receive  the  thing  back  and  rescind  the  bargain,  if  it  is  offered 
him. 
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A  case  similar  to  this  in  principle  came  before  me  two  or 
three  years  ago,  at  nisi  prius.  An  advertisement  appeared  in 
the  papers,  which  was  published  by  a  very  respectable  mercantile 
house,  offering  for  sale  good  Caraccas  cocoa.  The  plaintiff  made 
a  purchase  of  a  considera;ble  quantity,  and  shipped  it  to  Spain, 
having  examined  it  at  the  store  before  he  purchased ;  but  he  did 
not  know  the  difference  between  Caraccas  and  other  cocoa.  In 
the  market  to  which  he  shipped  it  there  was  a  considerable  differ- 
ence in  value  in  favor  of  the  Caraccas.  It  was  proved  that  the 
cocoa  was  of  the  growth  of  some  other  place,  and  that  it  was  not 
worth  so  much  in  that  market.  I  held  that  the  advertisement 
was  equal  to  an  express  warranty,  and  the  jury  gave  damages 
accordingly.  The  defendants  had  eminent  counsel,  and  they 
thought  of  saving  the  question ;  but  afterwards  abandoned  it, 
and  suffered  judgment  to  go.  Surely,  if  a  sample  of  Caraccas 
cocoa  had  been  shown  to  the  purchaser  and  any  other  cocoa  had 
been  delivered  to  him,  the  case  would  not  have  been  less  strong. 

We  are  all  decidedly  of  the  opinion,  that  a  sale  by  sample  is 
tantamount  to  an  express  warranty  that  the  sample  is  a  true  rep- 
resentative of  the  kind.  There  must,  therefore,  be  entered  judg- 
ment according  to  the  verdict. 


BOOTHBY  ET  AL.  v.  PLAISTED. 
51  N.  H.  436.     1871. 

Action  for  the  price  of  goods  sold  and  delivered.  Defense, 
the  illegality  of  the  sale.  Plaintiffs'  agent  showed  samples  of 
liquors  to  defendant,  at  the  latter 's  store  in  New  Hampshire, 
and  received  an  order  for  the  goods  in  question,  subject  to  the 
stipulation  stated  in  the  opinion.  Plaintiffs  forwarded  the 
liquors  from  their  place  of  business  in  New  York,  and  defendant 
paid  the  freight  thereon  and  used  the  liquors. 

Sargent,  J.  In  all  resipects  save  one,  this  sale  of  liquor  stands 
upon  the  same  foundation  as  the  numerous  cases  reported  in  our 
State.  That  exception  is  the  fact  that  the  defendant,  "after  the 
liquors  arrived  at  his  store,  might  examine  them,  and  if  not  ac- 
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cording  to  sample  he  need  not  accept  the  same."  But  waiving 
that  part  of  the  contract  for  the  present,  this  case,  aside  from 
that,  presents  the  same  features  of  numerous  other  cases  where 
there  was  a  contract  for  the  sale  of  liquors  made  in  New  Hamp- 
shire, but  the  completed  sale  (completed  by  separating  the  liquors 
from  a  larger  mass  and  setting  them  apart  for  the  defendant, 
m'arking  and  directing  them,  and  then  by  delivery  at  the  place 
agreed  on)  was  in  another  State.  The  charge  for  cartage  is 
waived  by  the  plaintiffs;  and  the  ease  finds  that  the  defendant 
paid  the  freight  from  New  York.  Banchor  v.  Warren,  33  N.  H. 
183 ;  Smith  &  Lougee  v.  Smith,  27  N.  H.  244 ;  Woolsey  v.  Bailey, 
27  N.  H.  219;  Gassett  v.  Godfrey,  26  N.  H.  415;  Garland  v. 
Lane.  46  N.  H.  248 ;  Butler  v.  Northumberland,  50  N.  H.  33. 

But  we  cannot  see  that  the  additional  provision  as  to  accept- 
ance is  anything  more  than  the  law  implies  in  every  contract 
where  a  sale  is  made  by  sample  or  with  warranty,  except  that  in 
this  case  it  was  agreed  that  the  defendant  should  decide  for  him- 
self whether  or  not  the  goods  were  according  to  the  sample ;  and 
he  certainly  cannot  be  heard  to  object  that  he  himself  was  made 
the  umpire,  and  has  by  his  own  acts  decided  the  case  in  favor  of 
the  plaintiffs. 

His  accepting  and  using  the  goods  is  sufficient  proof  that  they 
were  considered  to  be  according  to  sample ;  and  if  they  were  ac- 
cording to  the  sample,  then  he  had  no  right  or  power  under  the 
contract  to  refuse  to  receive  them. 

What  questions  might  have  arisen  had  the  defendant  in  fact 
refused  to  receive  them,  it  is  not  important  here  to  determine. 
Here  was  a  contract  for  a  sale  and  delivery  in  New  York  of  a 
certain  description  of  goods  as  per  sample.  If  the  plaintiffs  per- 
formed their  part  of  the  contract  fully  by  delivering  at  the  time 
and  place  agreed  the  article  which  they  agreed  to  furnish,  then 
it  became  at  once  the  property  of  the  defendant,  and  he  would 
ordinarily  have  no  right  to  refuse  to  accept  it.  Ordinarily  it 
would  be  a  question  for  the  jury  to  settle,  whether  the  goods  de- 
livered were  according  to  contract  or  like  the  sample.  But  in  this 
case  the  parties  agreed  that  that  fact  should  be  referred  to  the 
defendant,  and  he  has  decided  the  case  in  favor  of  the  plaintiffs. 

The  defendant  might  refuse  to  accept  if  the  article  was  not 
such  as  the  plaintiffs  had  sold  him.    He  was  at  liberty  to  refuse 
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to  receive  an  article  which  he  had  not  bought  or  agreed  to  take. 
But  the  article  in  this  case  which  was  sold  was  delivered  and  was 
accepted,  and  we  think  the  contract  binds  the  defendant  from 
the  time  the  goods  were  delivered. 

A  case  in  point  is  Gibson  v.  Stevens,  8  How.  (U.  S.)  401, 
where  there  was  a  guarantee  that  certain  goods  sold  should  bear 
inspection.  In  that  case  the  price  had  been  paid  and  a  bill  of 
sale  of  the  goods  taken,  but  no  delivery  of  the  goods  had  been 
made ;  they  were  left  in  the  hands  of  the  vendor.  Taney,  C.  J., 
in  the  opinion,  says:  "The  giiarantee  that  the  articles  should 
pass  inspection  does  not  affect  the  character  of  the  transaction, 
or  convert  it  into  an  executory  contract.  It  is  nothing  more 
than  the  usual  warranty  of  the  soundness  and  quality  of  the 
thing  sold,  which  is  taken  in  every  sale  of  personal  property 
where  the  purchaser  does  not  choose  to  take  the  risk  upon  him- 
self." 2  Kent's  Com.  480;  1  Parsons  on  Con.  593;  1  Smith's 
Lead.  Cases,  308 ;  Vincent  v.  Germond,  11  Johns.  283.  .  .  . 

Judgment  on  the  verdict. 


CHAPTER  VII. 

WARRANTY  IN  SALES  OF  PERSONAL  PROPERTY.* 

DORR  V.  FISHER. 
1  Gush.  (Mass.)  271.    1848. 

Action  for  the  price  of  two  tubs  of  butter.  Defense,  that  the 
butter  was  sold  under  a  warranty  that  it  was  of  the  best  quality, 
and  that  plaintiff  must  prove  that  it  was  of  such  quality.  Under 
the  direction  of  the  trial  judge,  which  is  stated  in  the  opinion, 
the  jury  returned  a  verdict  for  the  plaintiff. 

Shaw,  C.  J.  This  cause  has  been  argued,  on  the  part  of  the 
defendant,  as  if  the  suit  were  brought  upon  an  open,  unexecuted 
contract  for  the  purchase  of  goods ;  whereas  the  declaration  is  in 
indebitatus  assumpsit  for  goods  sold  and  delivered.  To  main- 
tain this  action,  it  is  not  necessary  to  set  out  the  contract  of  sale, 
\Wth  its  conditions  and  limitations;  it  is  enough  to  prove  an 
agreement  for  a  sale  of  the  goods,  at  a  fixed  price  in  money,  or 
without  a  price  (in  which  case  the  law  implies  an  agreement  to 
pay  so  much  as  they  are  worth),  and  an  actual  delivery,  whereby 
a  debt  arises.  A  delivery  by  the  vendor  implies  an  acceptance 
by  the  vendee.  An  offer,  by  the  vendor,  not  accepted  by  the  ven- 
dee, may  be  a  good  tender,  and  a  good  performance  on  his  part, 
but  it  is  not  a  delivery.  If  there  are  conditions  annexed  to  the 
agreement  of  sale,  respecting  the  quality,  or  other  circumstances, 
which  are  not  complied  with  by  the  vendor,  the  vendee  should 
decline  to  accept  the  goods;  but,  if  he  does  accept  them,  the 
acceptance  is  a  waiver.  And  so,  in  an  indebitatus  assumpsit,  for 
goods  sold  and  delivered,  the  plaintiff  must  prove  a  delivery,  or 
he  will  fail  in  the  action.  And  this  is  not  confijied  to  the  case  of 
an  implied'  assumpsit,  on  a  quantum  valehat;  if  the  sale  be  made 
by  an  express  contract,  not  under  seal,  and  the  goods  are  actually 
delivered,  it  is  sufficient  to  allege  that  the  defendant  is  indebted 

*See  Sees.  1094-1099,  Vol.  8,  Cyclopedia  of  Law. 
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to  the  plaintiff  for  goods  sold  and  delivered,  and  the  law  implies 
a  promise  to  pay.  No  matter,  therefore,  what  may  have  been 
the  tei-ms  and  conditions  under  which  goods  are  sold  and  deliv- 
ered ;  if  nothing  remain  but  the  obligation  to  pay  for  them,  this 
is  a  debt,  the  existence  of  which  supports  the  allegation  of  being 
indebted,  and  supersedes  the  necessity  of  setting  out  specially 
such  terms  and  conditions. 

"Where  goods  have  been  sold  and  actually  delivered  to  the 
defendant,  though  under  a  special  agreement,  it  is  in  general 
sufficient  to  declare  on  the  indebitatus  count,  provided  the  con- 
tract were  to  pay  in  money,  and  the  credit  be  expired."  1  Chit. 
Plead.  338. 

This  is  not  a  mere  technical  rule  of  pleading,  but  a  sound  rule 
of  law  and  justice,  growing  out  of  the  nature  of  a  sale.  Were  it 
otherwise,  and  were  the  plaintiff,  after  a  delivery  of  goods  on  a 
contract  of  sale,  bound  to  prove  the  terms  and  conditions  of  such 
,^ale,  and  to  prove  affirmatively  that  he  had  complied  with  those 
conditions,  on  his  part,  the  result  would  be  that  the  vendee, 
having  accepted  the  goods  as  and  for  the  goods  contracted  for, 
and  without  offering  to  return  them,  or  giving  notice  to  the 
vendor  to  come  and  take  them  back,  might  hold  and  retain  the 
goods,  without  paying  anything  for  them.  The  vendor  could 
not  recover  them  back  in  an  action,  because  he  has  delivered 
them  to  the  vendee,  in  pursuance  of  a  contract,  as  his  own. 

It  is  asked,  then,  has  the  vendee  no  remedy  against  the  vendor, 
after  delivery,  if  the  vendee  fails  to  derive  the  benefits  expected 
and  stipulated  for  on  the  sale?  Certainly  not.  If  he  has  been 
deceived  as  to  the  title,  quality  or  character  of  the  thing  pur- 
chased, he  may  rescind  the  contract,  restore  or  tender  back  the 
goods,  and  recover  back  the  purchase  money ;  or  he  may  be  se- 
cured by  a  warranty  on  the  sale.  The  law,  on  the  sale  of  per- 
sonal property,  implies  a  warranty  of  good  title,  so  that  if  the 
vendee  be  deprived  of  his  purchase  by  a  paramount  title,  he  has 
a  remedy  on  his  warranty.  Or  he  may  take  an  express  warranty, 
as  to  the  quality,  condition,  value,  age,  origin,  or  other  circum- 
stances respecting  the  thing  sold.  But  a  warranty  is  a  separate, 
independent,  collateral  stipulation,  on  the  part  of  the  vendor, 
with  the  vendee,  for  which  the  sale  is  the  consideration,  for  the 
existence  or  truth  of  some  fact,  relating  to  the  thing  sold.    It  is 
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not  strictly  a  condition,  for  it  neither  suspends  nor  defeats  the 
completion  of  the  sale,  the  vesting  of  the  thing  sold  in  the  vendee, 
nor  the  right  to  the  purchase  money  in  the  vendor.  And,  not- 
withstanding su€h  warranty,  or  any  breach  of  it,  the  vendee  may 
hold  the  goods,  and  have  a  remedy  for  his  damages  by  action. 

But,  to  avoid  circuity  of  action,  a  warranty  may  be  treated  as 
a  condition  subsequent,  at  the  election  of  the  vendee,  who  may, 
upon  a  breach  thereof,  rescind  the  contract  and  recover  back 
the  amount  of  his  purchase  money,  as  in  case  of  fraud.  But  if 
he  does  this  he  must  first  return  the  property  sold,  or  do  every- 
thing in  his  power  requisite  to  a  complete  restoration  of  the 
property  to  the  vendor,  and  without  this  he  cannot  recover.  Con- 
ner V.  Henderson,  15  Mass.  319 ;  Kimball  v.  Cunningham,  4  Mass. 
502;  Perley  v.  Balch,  23  Pick.  283.  Such  a  restoration  of  the 
goods  and  of  all  other  benefits  derived  from  the  sale  is  a  direct 
condition,  without  a  compliance  with  which  the  vendee  cannot 
rescind  the  contract  and  recover  back  the  money  or  other  prop- 
erty paid  or  delivered  on  the  contract. 

But  his  other  remedy  is  by  an  action  on  the  warranty,  or  con- 
tract of  the  vendor,  on  which,  if  there  be  a  breach,  he  will  recover 
damages  to  the  amount  of  the  lossi  sustained  by  the  breach,  what- 
ever that  may  be.  If  it  be  a  warranty  of  the  quality  of  goods, 
and  the  breach  alleged  is  that  the  goods  delivered  were  inferior 
to  the  goods  stipulated  for,  the  damage  will  ordinarily  be  the 
difference  in  value  between  the  one  and  the  other.  Such  an  ac- 
tion affirms  instead  of  disaffirming  the  contract  of  sale,  leaves 
the  property  in  the  vendee,  and  gives  damages  for  the  breach,  of 
such  separate,  collateral  contract  of  warranty. 

This  remedy  is  so  familiar  that  it  scarcely  requires  to  be  sup- 
ported and  explained  by  authorities.  But  it  naturally  requires 
an  action  to  be  brought  by  the  vendee  against  the  vendor,  which, 
if  the  vendor  is  at  the  same  time  suing  for  the  price,  is  a  cross 
action. 

But  the  general  tendency  of  modern  judicial  decisions  has 
been  to  avoid  circuity  and  multiplicity  of  actions,  by  allowing 
matters  growing  out  of  the  same  transaction  to  be  given  in  evi- 
dence by  way  of  defense,  instead  of  requiring  a  cross  action, 
when  it  can  be  done  without  a  violation  of  principle,  or  great 
inconvenience  in  practice. 
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And  it  has  lately  been  decided,  in  this  court,  after  considera- 
tion and  upon  a  review  of  the  authorities,  that,  when  a  cross  ac- 
tion will  lie  for  a  deceit  in  the  sale  of  a  chattel,  the  deceit  may 
be  given  in  evidence  in  reduction  of  the  damages,  in  a  suit  for 
the  purchase  money.  Harrington  v.  Stratton,  22  Pick.  510.  And 
the  principles  which  govern  that  case  are  precisely  applicable 
to  the  case,  where  a  cross  action  will  lie  to  recover  damages  on 
a  breach  of  warranty  on  a  sale,  and  the  same  may  be  given  in 
evidence,  and  a  like  amount  deducted  from  the  purchase  money, 
in  assessing  damages  in  a  suit  by  the  vendor  for  the  price.  Poul- 
ton  V.  Lattimore,  9  B.  &  Cr.  259 ;  Perley  v.  Balch,  23  Pick.  283. 

It  appears  by  the  report  in  the  present  case  that  these  are 
the  principles  on  which  the  trial  of  the  action  proceeded.  The 
plaintiff  must  first  have  proved  a  sale  and  delivery  of  the  two 
tubs  of  butter.  Some  objection  was  made  to  the  plaintiff's 
account  book;  but  it  was  not  alluded  to  in  the  argument.  In- 
deed, the  other  proof  tends  to  show  that  the  defendant  agreed  to 
take  the  two  tubs  of  butter,  and  directed  the  plaintiff  to  leave 
them  at  his  store,  which  the  plaintiff  did  the  same  day.  No 
offer  was  made  afterwards  to  return  the  butter.  No  notice  was 
given  to  the  defendant  to  take  it  away.  This  was  evidence 
from  which  a  jury  might  well  infer  a  sale  and  delivery.  The 
only  way,  then,  in  which  the  defendant  could  avail  himself  of 
proof  of  warranty  of  quality,  and  a  breach  of  it,  was  in.  obtaining 
a  reduction  of  damages,  by  way  of  set-off,  in  nature  of  a  cross 
action,  and  as  a  substitute  therefor.  Had  the  defendant  brought 
his  action,  it  is  quite  clear,  that  the  burden  of  proof  would  have 
been  on  him  to  prove  such  warranty  and  breach,  and  the  dam- 
age sustained  by  it.  The  burden  was  on  him  in  the  same  man- 
ner, when  he  resorted  to  this  line  of  defence,  as  a  substitute  for 
a  crosg  action.  We  are  of  opinion,  therefore,  that  the  direction 
of  the  judge  was  strictly  correct,  that  if  the  article  was  sold  to 
the  defendant  with  a  warranty  as  to  its  quality,  or  with  a  rep- 
resentation amounting  to  a  warranty,  the  burden  of  proof  was 
on  the  defendant,  to  show  that  it  was  not  equal  to  the  warranty. 
Exceptions  overruled  and  judgment  on  the  verdict. 
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CHAPMAN  V.  MURCH. 

19  Johns.  290.     1822. 

Assumpsit  for  breach  of  an  express  warranty  of  the  soundness 
of  a  horse  traded  by  defendant  to  plaintiff.  On  the  trial, 
plaintiff  offered  to  show  that  defendant  at  the  time  of  the  trade 
represented  his  ho*-se  to  be  sound,  but  that  he  was  unsound, 
having  the  disease  called  the  yellow  water,  of  which  he  died  the 
following  day.  The  evidence  was  excluded  as  not  tending  to 
prove  an  express  warranty. 

Spencer,  C.  S.,  delivered  the  opinion  of  the  court.  In  the 
various  cases  which  have  been  cited,  it  appears,  abundantly,  that 
when  the  action  is  founded  on  a  warranty  of  the  soundness  of 
a  chattel  sold,  a  warranty  must  be  proved;  but  it  nowhere  ap- 
pears, that  it  is  necessary  that  the  vendor  should  use  the  express 
words,  that  he  warranted  the  soundness.  If  a  man  should  say, 
on  the  sale  of  a  horse,  ' '  I  promise  you  the  horse  is  sound, "  it  is 
difficult  to  conceive  that  this  is  not  a  warranty,  and  an  express 
one  too.  Peake  (on  Evid.  28)  says:  "In  an  action  on  a  war- 
ranty, the  plaintiff  must  prove  the  sale  and  warranty."  "In 
general,"  he  says,  "any  representation  made  by  the  defendant 
of  the  state  of  the  thing  sold,  at  the  time  of  the  sale,  will  amount 
to  the  warranty."  He  adds,  "But  where  the  defendant  refers 
to  any  document,  or  to  his  belief  only,  in  such  cases  no  action 
is  maintainable,  without  proof,  that  he  knew  he  was  representing 
a  falsehood. ' '  In  every  action  on  a  warranty,  it  must  be  showTi 
that  there  was  an  express  and  direct  affirmation  of  the  quality 
and  condition  of  the  thing  sold,  as  contradistinguished  from 
opinion,  etc.,  and  when  that  is  made  out,  it  would  be  an  anomaly 
to  require  that  the  word  warrant  should  be  used.  Any  words 
of  equivalent  import,  showing  the  intention  of  the  parties,  that 
there  should  be  a  warranty,  will  suffice.  In  the  present  case, 
the  plaintiff'  offered  to  prove  what,  under  the  circumstances, 
might  be  an  express  warranty;  and  that  was  for  the  considera- 
tion of  the  jury,  under  the  advice  of  the  court.  Seixas  v.  Woods, 
2  Caines,  56;  Pasley  v.  Freeman,  3  Term  Rep.  57;  Cramer  v. 
Bradshaw,  10  Johns.  Rep.  484. 

The  judgment  must  be  reversed,  and  a  venire  de  novo  awarded 
to  the  court  below.  Judgment  reversed. 
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BDACKMORE  v.  FAIRBANK,  MORSE  &  CO. 

79  la.  282.     1890. 

Action  for  damages  for  breach  of  warranty  on  the  sale  of 
machinery.  From  a  verdict  and  judgment  for  the  plaintiff  the 
defendant  appeals. 

Robinson,  J.  The  agreement  under  which  the  machinery  in 
controversy  was  sold  was  in  writing  and  in  the  form  of  an  order. 
The  portions  material  to  a  determination  of  the  questions  raised 
on  this  appeal  are  as  follows : 

"Messrs.  Fairbank,  Morse  &  Co.,  Chicago.— Please  furnish 
me  at  once  the  following  named  goods :  .  .  .  One  twenty-five-horse 
power  Standard  Westinghouse  engine;  one  thirty-horse  power 
boiler,  with  fixtures  complete;  and  machines  as  follows:  One 
steam' pump,  with  sufficient  capacity  to  supply  boiler  and  heater 
with  water  taken  from  the  well ;  ...  one  stillwell  heater  and  con- 
nections complete.  .  .  .  This  order  is  for  the  engine  and  boiler 
at  Lesterville,  Dakota  Territory,  with  fixtures  complete,  except 
inspirator  and  heater.  Said  outfit  to  be  in  good  order,  except 
from  exposure  to  weather  at  Lesterville,  which  has  not  damaged 
the  real  merits  of  the  machinery. 

The  machinery  specified  in  the  agreement  was  delivered  to 
plaintiff.  The  petition  alleges  that  the  machinery  was  warranted 
to  be  sufficient  to  furnish  "the  motive  power  for  the  Aplington 
Grist  and  Flouring  Mills,  and  be  sound,  and  do  good  work,  speci- 
fied in  said  warranty.  .  .  .  That  on  a  specified  test  thereof  said 
engine,  machinery,  and  appliances  sold  by  defendant  to  plaintiff 
proved  defective  and  insufficient,  in  this :  That  it  throws  crank 
case  oil  into  the  heater  and  boiler,  so  as  to  render  it  dangerous, 
and  entails  great  expensie  in  its  operation,  and  is  insufficient  to 
furnish  the  motive  power  for  plaintiff's  said  mill."  The  answer 
denies  the  said  warranty,  denies  the  alleged  defects  in  the  ma- 
chinery, and  avers  that  the  cause  of  the  throwing  of  crank  oil 
into  the  heater  and  boiler  was  the  use  by  the  plaintiff  of  an  open 
heater,  without  an  oil  extractor.  .  .  .  The  answer  further  avers 
that  defendant  was  not  the  manufacturer  of  the  machinery  in 
question,  and  that  in  the  sale  thereof  it  acted  only  as  agent  for 
the  manufacturer,  the  Westinghouse  Machine  Works.  .  .  . 
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VII.  Appellant  complains  of  the  refusal  of  the  court  to  give 
certain  instructions  asked  by  it  and  of  the  giving  of  a  portion 
of  a  charge  on  the  same  subject,  which  is  as  follows:  "Under 
this  contract,  it  was  the  duty  of  the  defendant  to  furnish  to  the 
plaintiff  an  engine  of  the  kind  described,  of  twenty-five-horse 
power,  and  all  other  ma<3hinery  and  appliances  specified  in  the 
contract,  in  good  condition,  and  fit  for  use,  except  as  damaged 
by  exposure  to  the  weather  at  Lesterville,  Dakota;  and  if  the 
defendant  failed  and  refused  to  furnish  the  plaintiff  the  said 
machinery  in  the  condition  specified  it  would  be  liable  to  the 
plaintiff  for  damages  in  such  sum  as  you  may  find  from  the 
evidence,  and  under  the  instructions  he  has  suffered."  Appel- 
lant contends  that  its  contract  would  have  been  fully  complied 
with,  had  it  delivered  to  plaintiff  a  Standard  Westinghouse  en- 
gine in  the  condition  in  which  such  engines  are  turned  out  at 
the  factory,  whereas  the  instruction  given  required  defendant 
to  deliver  a  Westinghouse  engine  in  good  condition,  and  fit  for 
use,  except  as  damiaged  by  the  weather;  or,  in  other  words, 
that  the  court  construed  the  contract  to  include  a  warranty  that 
the  engine  to  be  delivered,  not  only  had  not  suffered  injury,  ex- 
cept by  the  weather  since  it  left  the  hands  of  the  manufacturer, 
but  also  that  it  was  so  constructed  as  to  be  fit  for  use,  and  for 
the  use  plaintiff  desired  to  m^ake  of  it.  The  rule  in  regard  to 
an  implied  warranty  of  quality  has  been  stated  as  follows:  "So 
far  as  an  ascertained  specific  chattel,  already  existing,  and  which 
the  buyer  has  inspected,  is  concerned,  the  rule  of  caveat  emptor 
admits  of  no  exception  by  implied  warranty  of  quality.  But 
where  a  chattel  is  to  be  made  or  supplied  to  the  order  of  the 
purchaser,  there  is  an  implied  ivarranty  that  it  is  reasonably  fit 
for  the  purpose  for  which  it  is  ordinarily  used,  or  that  it  is  fit 
for  the  special  purpose  intended  by  the  buyer,  if  that  purpose 
be  communicated  to  the  vendor  when  the  order  is  given."  2 
Benj.  S-ales,  §  966.  See,  also.  King  v.  Gottschalk,  21  Iowa,  513. 
In  this  case  plaintiff  had  not  inspected  the  property  ordered, 
and  had  no  opportunity  to  do  so  when  the  order  was  given.  On 
the  other  hand,  defendant  knew  the  use  for  which  the  property 
was  intended.  Therefore,  unless  excluded  by  the  terms  of  the 
order,  there  was  an  implied  warranty  that  the  property  was  fit 
for  the  designed  use,  and  that  it  was  in  merchantable  condition. 
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Appellant  contends  that  the  order,  in  effect,  contains  an  express 
warranty  that  the  property  shall  be  in  ^ood  ord'er;  hence  that 
implied  warranties  must  be  excluded.  It  is  true  that  as  a  f?en- 
eral  rule,  no  warranty  will  be  implied  where  the  parties  have 
expressed  in  words  the  warranty  by  which  they  mean  to  be 
bound  (2  Benj.  Sales,  §  1002)  ;  but  the  rule  does  not  extend  to 
the  exclusion  of  warranties  implied  by  law,  where  they  are  not 
excluded  by  the  terms  of  the  contract.  Thus,  an  express  war- 
ranty of  title  does  not  exclude  an  implied  warranty  of  quality. 
2  Benj.  Sales,  §  1002,  note  40,  'and  cases  therein  cited ;  Merriam 
V.  Field,  24  Wis.  640;  Boothby  v.  Seales,  27  Wis.  632;  Roe  v. 
Bacheldor,  41  Wis.  360 ;  Wilcox  v.  Owens,  64  Ga.  601 ;  10  Amer. 
&  Eng-.  Cyclop.  Law.  109.  A  warranty  will  not  be  implied  in 
conflict  with  the  express  terms  of  the  agreement;  but  there  is 
no  conflict  of  that  kind  in  this  case.  The  implied  warranty  that 
the  machinery  is  fit  for  the  use  for  which  it  was  purchased  is 
in  harmony  with  the  provisions  specifying  the  power  of  the 
engine  and  boiler,  and  that  it  should  be  in  good  order,  except 
from  exposure  to  the  weather,  at  Lesterville.  We  think  the  in- 
struction in  question  was  correct,  and  that  those  asked  by  the 
defendant  were  properly  refused.  This  conclusion  is  not  in  con- 
flict with  the  cases  relied  upon  by  the  appellant,  among  which 
are  Warbasse  v.  Card,  74  Iowa,  306;  Mast  v.  Pearce,  58  Iowa, 
579;  and  Nichols  v.  Wyman,  71  Iowa,  160.  An  examination 
of  those  cases  will  show  that  they  decided,  in  effect,  that  the 
terms  of  an  agreement  in  writing  could  not  be  varied  or  contra- 
dicted by  evidence  of  a  parol  contemporaneous  agreement.  No 
question  in  regard  to  warranties  implied  by  law  was  involved. 
The  judgment  of  the  district  court  is  Affirmed. 
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SAME   SUBJECT — SALES   OF   PROVISIONS. 

SINiGLAIR  V.  HATHAWAY. 

57  Mich.  60;  23  N.  W.  459.     1885. 

Campbell,  J.  Plaintiff  sued  defendant  for  a  balance  claimed 
to  be  due  for  bread.  Defendant  claimed  that  the  account  had 
been  balanced  by  bad  bread  returned,  and  by  a  sum  of  $10  paid 
in  settlement  of  accounts.  Plaintiff  was  a  baker,  and  defend- 
ant 's  business  was  to  supply  ibread  to  customers  about  the  city. 
It  appears  that  for  a  period  defendant  was  employed  by  plaintiff' 
to  sell  his  bread,  'and  make  returns  and  pay  for  the  bread  fur- 
nished daily.  Defendant  claims  that  on  several  occasions  the 
bread  furnished  was  bad  and  unwholesome,  and  that  he  returned 
it  to  a  sufficient  extent  to  overbalance  his  payments,  and  that 
there  was  an  understanding  to  that  effect.  The  parties  are  di- 
rectly at  variance  on  the  facts.  There  was  a  good  deal  of  testi- 
mony showing  that  bread  was  often  made  unfit  for  use,  and  that 
plaintiff  had  to  sell  it  for  feeding  animals.  He  swore  there  was 
never  any  such  thing.  The  court  below  rightly  excluded  evi- 
dence of  la  Sunday  contract  before  the  business  was  entered  into. 
But  there  w^as  testimony  of  subsequent  dealings  tending  to  prove 
the  theory  of  the  defence.  .  ,  . 

The  court  also  refused  to  charge  that  plaintiff  was  subject  by 
law  to  an  implied  warranty  that  the  bread  was'  wholesome,  and 
in  the  charge  stated  the  defendant's  objections  to  apply  chiefly 
to  its  marketable  quality,  and  to  its  being  soiled  externally  by 
getting  dirty  on  the  floor.  There  was,  however,  testimony  from 
several  sources  that  the  bread  was  unfit  for  food,  apart  from  its 
external  appearance.  It  was  held  in  Hoover  v.  Peters,  18  Mich. 
51,  that  there  is  an  implied  warranty  of  wholesomeness  in  the 
sale  of  provisions  for  direct  consumption.  This  question  is  not 
discussed  in  plaintiff's  brief,  and  was  left  entirely  out  of  view 
by  the  court,  and  the  only  reference  to  it  was  in  connection  with 
an  express  contract. 

In  this  case  defendant  was,  as  plaintiff  claims,  in  his  employ 
as  a  peddler,  bound  to  pay  for  his  bread,  at  a  discount,  and  his 
connection  with  the  sales  brings  the  case  Avithin  the  same  prin- 
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ciple.  Defendant  cannot  be  treated  as  a  purchaser  from  a  whole- 
sale dealer  of  articles  sold  in  the  market  for  purposes  of  com- 
merce. Bread  is  an  article  sold  for  immediate  consumption, 
and  never  enters  into  commerce,  and  as  one  of  the  prime  neces- 
saries of  life  is  of  no  use  unless  it  is  good  for  food.  Defendant, 
as  a  mere  middleman  between  the  baker  and  the  consumer,  and 
acting  in  his  employment,  had  a  right  to  expect  bad  bread  to  be 
made  good,  and  the  court  should  have  so  held.  Mere  externals 
he  could  see  for  himself,  but  bad  quality  would  not  always  be 
detected  without  such  a  minute  examination  as  the  cireumstancea 
of  such  a  business  would  render  it  difficult  to  make. 

The  judgment  must  be  reversed  and  a  iiew  trial  granted. 

The  other  justices  concurred 


BURNBY  V.  BOLLETT. 
16  M.  &  W.  644.     1847. 

Parke,  B.,  now  delivered  the  judgment  of  the  court.  This  case 
was  tried  before  my  Brother  Patteson,  at  the  last  summer  assizes 
for  the  county  of  Lincoln.  It  was  an  action  on  the  case,  alleging 
that  the  defendant  publicly  offered  the  carcass  of  a  pig  for  sale, 
as  and  for  food  for  man,  and  by  falsely  and  fraudulently  war- 
ranting it  to  be  wholesome,  and  fit  for  food  for  man,  sold  it  to 
the  plaintiff,  who  paid  the  defendant  the  price. 

It  appeared  on  the  trial,  that  the  carcass  of  the  pig  was  ex- 
posed for  sale  in  the  public  street  of  Lincoln,  in  the  shop  of  one 
Penrose,  a  butcher,  when  the  defendant  bought  it,  but  did  not 
take  it  away.  The  plaintiff  afterwards  applied  to  Penrose  to 
purchase  it,  but  being  informed  it  was  already  sold  to  the  de- 
fendant, he  applied  to  him,  and  ^agreed  with  him  to  buy  it, 
and  paid  him  for  it.  It  turned  out  that  the  pig  was  measly; 
it  became  afterwards  putrid,  was  untit  for  food,  and  the  plaintiff, 
having  called  on  the  defendant  to  repay  the  sum  given  to  him, 
which  was  refused,  brought  this  action. 

It  did  not  appear  that  the  defendant  had  any  knowledge  of 
the  unsound  state  of  the  pig ;  and  he  was  not  a  butcher,  or  dealer 
in  meat.  He  had  not  exposed  it  publicly  for  sale.  He  had 
bought  the  pig  for  his  own  use,  and  left  it  till  it  should  Be  deliv- 
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ered;  but  when  he  sold  it  to  the  plaintiff,  there  was  a  reasonable 
presumption  for  the  consideration  of  the  jury  that  he  knew  it 
was  to  be  used  for  human  food. 

On  this  state  of  facts,  Mr.  Whitehurst,  for  the  defendant, 
prayed  for  a  nonsuit  at  the  close  of  the  plaintiff's  case.  The 
learned  judge  permitted  the  case  to  proceed,  reserving  the  point, 
whether  he  ought  to  have  nonsuited.  The  plaintiff  had  a  verdict,' 
and  a  rule  nisi  for  a  nonsuit  having  been  obtained,  the  case  was 
fully  argued  at  the  sittings  after  last  term. 

The  argument  for  the  plaintiff  was,  that  the  sale  of  victuals 
to  be  used  as  food  for  man   differed  from  the  sale  of  other 
commodities,  and  that  the  vendor  of  such,  if  they  were  unwhole- 
some, was  liable  to  the  vendee,  without  fraud  or  warranty.    This 
position  is  laid  down,  apparently  in  general  terms,  in  Keilway, 
91;  but  the  cases  there  referred  to,  in  the  Year  Books,  9  Hen. 
6,  37  pi.  53,  and  11  Edw.  4,  Trin.  10,  pi.  6,  and  other  authori- 
ties, when  considered,  lead  to  this  conclusion,  that  there  is  no 
other  difference  between  the  sale  of  victuals  for  food,  and  other 
articles,  than  this,  that  victuallers,  butchers,  and  other  common 
dealers  in  victuals  are  not  merely  in  the  same  situation  that  com- 
mon  dealers   in   other   commodities  are,   and  liable  under  the 
same  circumstances  as  they  are,  so  that,  if  an  order  be  sent  to 
them  to  be  executed,  they  are  presumed  to  undertake  to  supply 
a  good  and  merchantable  article ;  but  they  are  also  liable  to  pun- 
isliment  for  selling  corrupt  victuals,  by  virtue  of  an  ancient  stat- 
ute (certainly  if  they  do  so  knowingly,  and  probably  if  they  do 
not),   and  are  therefore  responsible  civilly  to  those  customers 
to  whom  they  sell  such  victuals,  for  any  special  or  particular  in- 
jury by  the  breach  of  the  law  which  they  thereby  commit.   That 
they,   the   common   dealers,   not   all   persons,   are   liable  crimi- 
nally   for    selling    corrupt    victuals    is    clear;    for    Lord  Coke 
says,  in  4  Inst.  261:     "This  court  of  the  leet  may  inquire  of 
corrupt   victual,    as   a   common   nuisance,    whereof   some   have 
doubted,  both  for  that  it  is  omitted  in  the  statute  of  the  leet, 
and  of  the  weak  -authority  of  the  book  of  the  9  Hen.  6,  where 
Marty n  saith  that  it  is  ordained  that  none  should  sell  corrupt 
victual.    And  Cottismore  held  the  opinion  that  it  is  actio  popu- 
laris,  whereupon  it  is  collected  that  the  conusance  thereof  be- 
longeth  to  the  leet;  and  Martyn  and  Neal  (11  Hen.  4),  agreeing 
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with  him,  said  truly;  for,  by  the  statute  of  51  Hen.  3,  Stat,  'pil- 
lor,'  et  tumbrel,'  et  assiss'  panis  et  cervis,'  '  and  by  the  statute 
made  in  the  reign  of  Edw.  1,  intituled  Stat,  'de  pistoribus  et 
brasiatoribus,  et  aliis  vitellariis, '  it  is  ordained  that  none  shall 
sell  corrupt  victuals." 

The  statute  of  51  Hen.  3,  of  the  Pillory  and  Tumbril,  and 
Assize  of  Bread  and  Ale,  applies  only  to  vintners,  brewers, 
butchers,  and  cooks.  Amongst  other  things,  inquiry  is  to  be 
made  of  the  vintners'  names,  and  how  they  sell  a  gallon  of  wine, 
or  if  any  corrupted  wine  be  in  the  town,  or  such  as  is  not  whole- 
some for  man's  ibody;  ^and  if  any  butcher  sell  contagious  flesh, 
or  that  died  of  the  murrain,  or  cooks  that  seethe  unwholesome 
flesh,  etc.  Lord  Coke  goes  on  to  say,  that  Britton,  who  wrote 
after  the  statute  51  Hen.  3,  and  following  the  same,  saith,  "Puis 
soit  inquise  de  ceux  queux  achatent  per  un  manner  de  measure, 
et  vendent  per  meinder  measure  faux,  et  ceux  sont  punis  come 
vendors  des  vines,  et  auxi  ceux  que  serront  ^atteint  de  faux  aunes, 
€t  faux  poys,  et  auxi  les  macegrieves  {macellarii,  butchers),  et 
les  gents  que  de  usage  vendent  a  trespassants  (passengers)  mau- 
vaise  vians  corrumpus  et  wacrus,  et  autrement  perillous  a  la 
saunty  de  home,  encountre  le  forme  de  nous  statutes. 

This  view  of  the  case  explains  what  is  said  in  the  Year  Book, 
9  Hen.  6,  53,  that  "the  warranty  is  not  to  the  purpose;  for  it  is 
ordained  that  none  shall  sell  corrupt  victuals;"  and  what  is 
said  by  Tanfield,  C.  B.,  and  Altham,  B.,  Cro.  Jac.  197,  "that 
if  a  man  sells  corrupt  victuals,  without  warranty,  an  action  lies, 
because  it  is  against  the  commonwealth;"  and  also  explains  the 
note  of  Lord  Hale,  in  1st  Fitzherbert's  Natura  Brevium,  94, 
that  there  is  diversity  between  selling  corrupt  wines  as  merchan- 
dise ;  for  there  an  action  on  the  case  does  not  lie  without  war- 
ranty; otherwise,  if  it  be  for  a  taverner  or  victualler,  if  it 
prejudice  any. 

The  defendant  in  this  case  was  not  dealing  in  the  way  of  a 
common  trade,  and  was  not  punishable  in  the  leet  for  what  he 
did.  He  merely  transferred  his  bargain  to  the  plaintiff.  He 
falls  within  the  reason  of  the  former  part  of  Lord  Hale's  dis- 
tinction ;  and  there  being  no  evidence  of  a  warranty,  or  of  any 
fraud,  he  is  not  liable.  The  plaintiff  ought,  therefore,  to  have 
been  nonsuited  at  the  trial,  and  this  rule  must  be  made  absolute. 


CHAPTER  VIII. 

CONCERNING  THE  DELIVERY.* 

CASTLE  V.  SWORDER. 
30  L.  J.  Exch.  310.     1861. 

Declaration  for  goods  bargained  and  sold,  goods  sold  and  de- 
livered, and  on  accounts  stated  between  them.  Plea,  never 
indebted. 

At  the  trial  before  Bramwell,  B.,  the  following  facts  ap- 
peared : 

In  February,  1857,  the  traveler  of  the  plaintiffs,  who  were 
spirit  merchants  at  Bristol,  received  a  verbal  order  from  the 
defendant,  an  innkeeper  at  Merthyr  Tydvil,  for  two  puncheons 
of  rum  and  one  of  brandy.  They  were  to  remaiin  in  bond  in 
the  warehouse  of  the  plaintiffs  till  the  defendant  wanted  them, 
for  six  months  without  pajment,  and  after  that  period  subject 
to  payment  of  rent.  The  defendant  was  to  have  six  months' 
credit.  This  order  was  accepted  by  the  plaintiffs,  who  sent  to 
the  defendant  an  invoice  specifying  by  their  marks  two  particu- 
lar puncheons  of  rum  and  a  hogshead  of  brandy  as  sold  to  him, 
stating  the  price  £80  2s.  2d.,  and  adding  the  words  "free  for 
six  months,"  which  meant  that  the  goods  might  remain  six 
months  without  charge  in  their  warehouse.  The  plaintiffs  keep 
a  warehouse  at  Bristol^  with  a  bonded  cellar,  of  which  they  keep 
one  key  and  the  custom-house  officers  another,  in  which  the  spir- 
its in  question  were.  The  plaintiffs  were  in  the  habit  of  receiv- 
ing and  keeping  other  persons'  goods  in  their  warehouse,  and 
charging  them  for  warehouse  room.  As  soon  as  the  brandy  and 
rum  were  sold,  the  plaintiffs  entered  the  transfer  in  their  rum 
and  brandy  books  respectively,  specifying  the  particular  casks  as 
sold  to  the  defendant.  After  that  entry  the  plaintiffs  had  no 
power  of  getting  the  goods  out.    On  the  plaintiffs'  traveler  call- 
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ing  with  the  account  after  the  credit  was  expired,  he  was  asked 
by  the  defendant  whether  he  wouhi  take  the  goods  back  or  sell 
them  for  him.  This  the  traveler  declined.  The  defendant  aft- 
erwards, in  February,  1859,  wrote  to  the  plaintiffs  asking  what 
price  they  were  willing  to  give  for  the  rum  and  brandy.  The 
spirits  remained  in  the  plaintiffs'  bonded  warehouse. 

Upon  proof  of  these  facts  on  the  part  of  the  plaintiffs,  it  was 
objected  for  the  defendant  that  there  was  no  dtilivery  or  accept- 
ance to  satisfy  the  statute  of  frauds ;  and  the  learned  judge  be- 
ing of  that  opinion,  a  nonsuit  w^as  ordered,  with  leave  to  the 
plaintiffs  to  move  to  enter  a  verdict  for  them  for  the  specified 
price,  if  the  court  should  think  that  there  was  any  evidence 
upon  which  a  jury  might  find  for  the  plaintiffs. 

CocKBURN,  C.  J.  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  must  be  reversed,  and  that  judgment  must 
be  given  for  the  plaintiffs.  It  appears  to  me  that  the  question 
is  not  how  the  jury  would  have  found,  had  this  question  been 
left  to  them  as  a  question  of  fact,  but  whether  there  was  any 
evidence  to  go  to  the  jury  of  acceptance  and  receipt  by  the 
defendant  sufficient  to  satisfy  the  statute  of  frauds.  I  think  that 
there  was  such  evidence.  It  appears  that  the  defendant  entered 
into  a  compact  with  the  plaintiff's'  traveler  to  buy  the  brandy  and 
rum.  The  defendant  was  to  have  the  right  of  taking  them  when 
he  thought  fit,  and  in  the  meantime  the  goods  were  to  remain  in 
the  warehouse  of  the  plaintiffs,  the  sellers,  for  six  months  with- 
out payment,  and  after  that  period  subject  to  payment  of  rent. 
It  appears  that  the  plaintiffs  had  a  warehouse,  in  which  they 
kept  not  only  their  own  goods,  but  the  goods  of  other  people. 
The  plaintiffs  appropriated  to  the  defendant  certain  specified 
puncheons  and  hogsheads,  and  sent  him  an  invoice  denoting  that 
the  particular  goods  had  been  so  appropriated.  After  this  the 
defendant  proposed  to  the  plaintiffs'  traveler  that  they  should 
take  the  goods  back,  and  w^rote  to  the  plaintiffs  to  the  same  ef- 
fect. The  question  is,  whether  on  these  facts  there  was  evidence 
for  the  jury  of  a  constructive  acceptance  by  the  defendant.  The 
important  particular  that  occurs  in  many  cases  of  a  lien  in  the 
vendors,  which  necessarily  imported  a  right  of  possession  in  them 
incompatible  with  a  right  of  possession  by  the  buyer,  does  not 
exist  in  this  case ;  for  for  six  months  the  buyer  was  entitled  to 
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claim  the  immediate  delivery  of  the  specific  goods  appropriated 
to  him.  The  question  then  arises,  whether  the  possession  which 
actually  remained  in  the  sellers  was  a  possession  in  the  sellers 
by  virtue  of  their  original  property  in  the  goods,  or  whether 
it  had  become  a  possession  as  agents  and  bailees  of  the  buyer; 
if  the  latter,  there  was  a  constructive  possession,  and  through 
it  a  constructive  acceptance  by  the  buyer.  There  was  e\'idence 
in  my  opinion  that  the  possession  of  the  plaintiffs  had  been  con- 
verted into  a  possession  as  agents  for  the  buyer.  For  when 
the  buyer  found  that  the  goods  had  been  appropriated  to  him, 
he  availed  himself  of  the  right  to  have  the  goods  warehoused 
in  the  general  warehouse  of  the  seller;  and  he  dealt  with  the 
goods  as  his  own,  first,  in  the  request  that  the  sellers  would  take 
back  the  goods,  and,  failing  in  that  request,  in  asking  the  plain- 
tiffs to  sell  the  goods  for  him.  Instead  of  repudiating  the  goods 
at  the  time  the  invoice  was  sent,  he  dealt  with  the  goods  as 
though  they  had  been  warehoused  and  kept  in  the  warehouse  as 
his  goods  and  on  his  behalf.  This  constructive  possession  would 
amount  to  a  constructive  acceptance  by  the  buyer.  It  is  unneces- 
sary to  consider,  whether  if  the  goods  had  turned  out  incon- 
sistent with  the  contract,  he  might  have  rejected  them;  for  if  a 
man  chooses  to  waive  the  right  of  inspection,  he  loses  the  oppor- 
tunity of  exercising  it.  Here  the  defendant  did  not  desire  to 
exercise  that  right  and  privilege  of  a  buyer ;  he  was  content  that 
the  goods  should  remain  there ;  and  therefore  the  difficulty  that 
might  present  itself  in  some  cases  does  not  arise  here.  A  man 
may  waive  his  right  of  examination,  and  trust  to  his  action  if 
the  goods  are  inconsistent  with  the  contract.  I  do  not  say  how 
the  iurj  ought  to  have  found;  but  I  am  clearly  of  opinion  that 
there  was  evidence  for  them. 
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108  Mass.  351.     1871. 


Colt  J.  It  was  ruled  as  matter  of  law,  in  this'  case,  that  the 
jury  would  not  be  authorized  upon  this  evidence  to  find  a  deliv- 
ery of  the  baled  flocks,  sufficient  to  pass  a  title  valid  as  against 
creditors  of  the  seller. 
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There  was  evidence  tending  to  show  that  the  'bargain  for  the 
sale  was  made  with  one  Bosworth,  an  agent  of  the  seller.  A 
receipted  bill  of  parcels,  signed  by  the  seller  himself,  which  con- 
tained a  description  of  the  bales  by  number,  mark,  and  weight, 
was  afterwards  delivered  by  the  agent  to  the  plaintiff.  The 
subject-m'atter  of  the  sale  was  all  the  baled  flocks  then  stored  in 
the  seller's  factory.  It  was  thus  a  completed  contract  of  sale, 
and  as  between  the  parties  the  title  passed  to  the  plaintiff.  Was 
there  evidence  to  go  to  the  jury  of  a  delivery  sufficient  as  to 
creditors?  This  is  the  only  question,  and  in  disposing  of  it  we 
must  take  the  sale  to  have  been  made  in  good  faith  and  for  a 
valuable  consideration. 

Upon  this  question,  there  was  evidence  tending  to  show  that 
the  flocks  were  bought  for  resale ;  that  the  bales  were  large,  not 
easily  moved,  and  requiring  room  for  storage ;  that  the  plaintiff, 
having  no  convenient  place,  agreed  with  Bosworth,  at  the  time 
of  the  bargain,  to  let  them  remain  where  they  were,  and  pay 
storage,  and  directed  him  to  obtain  samples  of  the  flocks,  which 
he,  the  plaintiff,  could  take  with  him  to  New  York  to  sell  by; 
and  that  Bosworth  accordingly  opened  the  bales,  took  out  sam- 
ples of  two  kinds  of  flocks,  sewed  up  the  bales,  and  gave  the 
samples  to  the  plaintiff  at  the  time  he  delivered  the  bill  of  par- 
cels. The  plaintiff'  bought  upon  his  own  previous  knowledge  of 
the  article,  having  seen  the  flocks  at  the  store-room  of  the  factory 
a  week  or  two  before.  The  samples  were  not  required  or  used 
by  him  in  reference  to  his  own  purchase,  and  Bosworth,  in  tak- 
ing them  from  the  bales,  acted  under  the  directions  and  as  the 
agent  of  the  plaintiff',  and  with  reference  to  future  sales  by 
him.  It  was  a  significant  act  of  ownership  and  possession  on 
the  part  of  the  plaintiff,  after  the  sale  was  agreed  on,  through 
Bosworth,  acting  in  this  respect  as  his  agent.  There  is  some- 
thing more,  therefore,  here  disclosed,  than  a  mere  contract  of 
sale  without  delivery  or  possession  under  it.  And  we  are  of 
opinion,  under  the  law  heretofore  laid  down  by  the  court,  that 
the  case  should  have  been  submitted,  with  proper  instructions,  to 
the  jury.  .  .  . 

Exceptions  sustained. 


CHAPTER  IX. 

THE  BUYER'S  DUTIES-ACCEPTANCE,  PAYMENT  AND  TENDER.* 

TUFTS  V.  GRIFFIN. 

107  N.  C.  47;  12  8.  E.  68.     1890. 

Shepherd,  J.  This  is  a  case  of  first  impression  in  this  State. 
We  have  here  an  absolute  promise  of  the  defendant  to  pay  the 
plaintiff  a  certain  sum,  it  being  the  balance  of  the  purchase 
money  due  the  plaintiff  upon  the  sale  of  a  soda  apparatus  to 
the  defendant.  The  sale  was  a  conditional  one,  see  Clayton  v. 
Hester,  80  N.  C.  275;  Frick  v.  Billiard,  95  N.  C.  117,  and  the 
cases  cited;  and,  under  the  contract,  the  defendant  took  the 
apparatus  into  his  possession,  and  used  it  in  all  respects  as  hig 
own.  Without  any  negligence  on  the  part  of  the  defendant  and 
before  any  default  in  the  payment  of  the  purchase  money,  the 
property  was  destroyed  by  fire.  The  question  is,  who  shall  bear 
the  loss?  The  defendant  insists  that  it  should  fall  upon  the 
plaintiff  because  the  transaction  amounted  to  nothing  more  than 
ain  executory  agreement  to  sell,  and  that,  inasmuch  as  the  plain- 
tiff cannot  now  perform  the  contract,  the  defendant  should  not 
be  compelled  to  pay.  It  is  very  true  that  such  contracts  are 
sometimes  called  "executory,"  as  in  the  case  of  Ellison  v.  Jones, 
4  Ired.  48,  and  the  vendee  is  also  termed  a  "bailee,"  Perry  v. 
Young,  105  N.  C.  466;  but  it  must  be  observed  that  these  ex- 
pressions are  used  in  reference  to  the  strict,  legal  title  to  the 
property,  and  they  can  therefore  have  no  influence  in  the  deter- 
mination of  the  present  question,  which  is  purely  one  of  con- 
siderations for  an  absolute  promise  to  pay.  The  recent  decision 
in  Burnley  v.  Tufts,  66  Miss.  49,  is  directly  in  point.  There,  it 
seems,  that  this  same  plaintiff  sold  a  soda  apparatus  under  a 
contract  precisely  similar  to  this,  and  the  property  was  de- 
stroyed, as  in  this  case,  after  some  of  the  notes  had  been  paid, 

*See  Sees.  1104-1108,  Vol.  8,  Cyclopedia  of  Law. 
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and  before  the  maturity  of  the  others.     The  court  decided  that 
the  plaintiff  was  entitled  to  recover  the  amount  due  upon  the 
remaining  notes.    As  we  entirely  concur  in  the  reasoning  upon 
which  the  decision  is  based,  we  will  reproduce  a  part  of  the  lan- 
guage of  the  opinion.    The  court  says:    "Burnley  uncondition- 
ally and  absolutely  promised  to  pay  a  certain  sum  for  the  prop- 
erty, the  possession  of  which  he  received  from  Tufts.    The  fact 
that  the  property  has  been  destroyed  while  in  his  custody,  and 
before  the  time  for  the  payment  of  the  note  last  due,  on  pay- 
ment of  which  only  his  right  to  the  legal  title  of  the  property 
would  have  accrued,  does  not  relieve  him  of  payment  of  the 
price  agreed  on.     He  got  exactly  what  he  contracted  for,  viz., 
the  possession  of  the  property,  and  the  right  to  acquire  an  abso- 
lute title  by  payment  of  the  agreed  price.    The  transaction  was 
something  more  than  an  executory  conditional  sale.     The  seller 
had  done  all  he  was  to  do  except  to  receive  the  purchase  price. 
The  purchaser  had  received  all  that  he  was  to  receive  as  the 
consideration  of  his  promises  to  pay.  The  inquiry  is  not  whether, 
if  he  had  foreseen  the  contingency  which  has  occurred,  he  would 
have  provided  against  it,  nor  whether  he  might  have  made  a 
more  prudent  contract ;  but  it  is  whether  'by  the  contract  he  has 
made  his  promise  absolute  or  conditional.     The  contract  wcs  a 
lawful  one,  and,  as  we  have  said,  imposed  upon  the  buyer  an 
absolute  obligation  to  pay.    To  relieve  him  from  this  obligation, 
the  court  must  make  a  new  agreement  for  the  parties,  instead  of 
enforcing  the  one  mad-e,  which  it  cannot  do."    As  is  said  in  the 
foregoing  extract,  the  vendor  has  done  all  that  he  was  required 
to  do,  and  the  transaction  amounted  to  "a  conditional  sale  to 
be  defeated  upon  the  non-perfonnance  of  the  conditions.  .  .  .  The 
vendee  had  an  interest  in  the  property  which  he  could  convey, 
and  which  was  attachable  by  his  creditors,  and  which  could  be 
ripened  into  an  absolute  title  by  the  performance  of  the  condi- 
tions."   1  Whart.  Cont.,  §  617.    The  vendee  had  the  actual,  legal, 
and  rightful  possession  with  a  right  of  property  upon  the  pay- 
ment of  the  money.    Vincent  v.  Cornell,  13  Pick.  296.    The  ven- 
dor could  not  have  interfered  with  this  possession  "until  a  fail- 
ure to  perform  the  conditions."     Newhall  v.  Kingsbury,   131 
Mass.  445.     Having  acquired  these  rights,  under  the  contracts, 
and  the  property  having  been  subjected  to  the  risks  incident  to 
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the  exercise  of  the  exclusive  right  of  possession,  it  would  seem 
against  natural  justice  to  say  that  there  was  no  consideration 
for  the  promise,  and  that  the  loss  should  fall  upon  the  plaintiff 
The  case  of  Swallow  v.  Emery,  111  Mass.  356,  cited  by  the  de- 
fendant, may,  perhaps,  be  distinguished  from  ours,  because  it 
was  agreed  that,  upon  the  payment  of  the  price,  the  vendor  was 
to  execute  a  bill  of  sale  to  the  vendee.  However  this  may  be, 
we  think  that  the  principles  enunciated  in  Burnley  v.  Tufts' 
supra,  are  better  sustained,  both  by  reason  and  authority,  and  we 
therefore  affirm  the  judgment  of  the  court  below. 
No  error. 


CHAPTER  X. 

AVOIDANCE  OF  THE  CONTRACT.* 

MISTAKE,  FRAUD,  ETC. 

See  these  subjects  and  cases  thereon  as  given  in  Case  Book,  Vol.  3. 


*See  Sees.  1109-1113,  Vol.  8,  Cyclopedia  of  Law. 
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CHAPTER  XI. 

RIGHTS  OF  THE  VENDOR  ON  BREACH  OF  THE  CONTRACT.* 


LIEN, 


BLOXAM  ET  AL.  v.  SANDERS  ET  AL. 
4B.&C.  941.     1825. 

Trover  to  recover  the  value  of  a  quantity  of  hops  from  the 
defendants.  At  the  trial  before  Abbott,  C.  J.,  the  jury  found 
a  verdict  for  the  plaintiffs,  damages  £3,000  subject  to  the  opin- 
ion of  this  court  upon  the  following  ease :  The  plaintiffs  were 
assignees  of  J.  R.  Saxhy,  a  bankrupt  under  a  commission  of 
bankrapt  duly  issued  against  him  on  the  5th  January,  1824. 
The  act  of  bankruptcy  was  committeed  on  the  1st  November, 
1823,  The  defendants  were  hop  factors  and  merchants  in  the 
borough  of  Southwark.  Previous  to  his  bankruptcy  the  bank- 
rupt had  been  a  dealer  in  hops  and  on  the  7th,  16th  and  23d 
August  purchased  from  the  defendants  the  hops  (among  others) 
for  which  this  action  was  brought.  Part  of  the  hops  were 
weighed,  and  an  account  of  the  weights  was  delivered  to  Saxby 
by  the  defendants.  The  samples  were  given  to  the  bankrupt, 
and  bills  of  parcels  were  also  delivered  to  him  in  which  he  was 
made  debtor  for  six  different  parcels  of  hops,  the  amount  of 
which  was  £739.  The  bankrupt  did  not  pay  for  the  hops,  and 
on  the  6th  September,  1823,  the  defendants  wrote  to  the  bank- 
rupt, and  desired  him  to  "take  notice,  that  unless  he  paid  for 
the  hops  they  had  sold  him,  on  or  before  Tuesday  then  next,  the 
defendants  would  proceed  to  resiell  them,  holding  him  account- 
able for  any  loss  which  might  arise  in  consequence  thereof." 
Before  the  bankruptcy  the  defendants  did  not  sell  any  parcel 
of  hops  without  the  bankrupt's  express  assent.  After  the  notice 
already  stated  the  defendants  sold  some  parcels  of  the  hops,  but 
in  one  instance  the  bankrupt  refused  to  allow  the  defendants  to 
sell  a  parcel  of  hops  to  a  person  named  by  them  at  the  price 


*See  Sees.  1114-1123,  Vol.  8,  Cyclopedia  of  Law. 

181 


182  RIGHTS  OP  THE  VENDOR. 

offered,  and  that  parcel  was  accordingly  sold  by  the  defendants, 
before  Saxby  's  bankruptcy,  to  another  person  by  Saxby  's  author- 
ity. On  another  occasion  in  the  month  of  September  the  bank- 
rupt had  employed  a  broker  to  sell  another  parcel  of  the  hops, 
but  the  defendants  refused  to  deliver  them  without  being  paid 
for  them.  After  the  act  of  bankruptcy  the  defendants  sold  hops 
of  the  bankrupt's  to  the  amount  of  £380  195.  5d  The  defend- 
ants delivered  account  sales  of  the  hops  so  sold  by  them  after 
the  bankruptcy.  The  hops  were  stated  to  be  sold  for  Saxby,  and 
he  was  charged  warehouse  rent  from  the  30th  of  August,  and 
also  commission  on  the  sales.  The  jury  found  that  the  defend- 
ants did  not  rescind  the  sales  m'ade  by  them  to  the  bankrupt. 

Bayley,  J.,  now  delivered  the  judgment  of  the  court.  This 
was  an  action  of  trover  for  certain  quantities  of  hops  sold  by 
the  defendants  to  Saxby  before  his  bankruptcy.  .  .  .  They 
were  hops  Saxby  had  bargained  to  buy  of  the  defendants  on 
different  days  in  August,  1823,  and  for  which  defendants  had 
delivered  bought  notes  to  Saxby.  The  bought  notes  were  in 
this  form :  ' '  Mr.  J.  R.  Saxby,  of  Sanders,  Parkes,  and  Co.,  T. 
M.  Simmonds,  eight  pockets  at  155s.,  8th  August,  1823."  Part 
of  the  hops  were  weighed,  and  an  account  delivered  to  Saxby 
of  the  weights,  and  samples  were  given  to  Saxby,  and  invoices 
delivered.  The  bought  notes  were  silent  as  to  the  time  for 
delivering  the  hops,  and  also  as  to  the  time  for  paying  for 
them,  but  the  usual  time  for  paying  for  hops  was  proved  to 
be  the  second  Saturday  after  the  purchase.  It  was  also  proved 
that  Saxby  had  said  that  the  hops  were  to  remain  with  the 
defendants  till  they  were  paid  for;  but  as  the  admissibility  of 
such  evidence  was  questioned,  and  in  ooir  view  of  the  case  it  is 
unnecessary  to  decide  that  point,  I  only  mention  it  to  dismiss 
it.  [The  learned  judge  then  stated  the  other  facts  set  out  in 
the  special  case,  and  then  proceeded  as  follows:]  Under  these 
circumstances  the  question  is,  whether  in  respect  of  these  hops 
the  plaintiffs  are  entitled  to  recover.  It  was  urged  on  the 
part  of  the  plaintiffs  that  the  sale  of  these  bops  vested  the 
property  in  them  in  Saxby ;  that  the  hops  were  to  be  considered 
as  sold  upon  credit,  and  that  defendants  had  no  lien  therefor 
upon  any  of  them  for  the  price;  that  if  they  ever  had  any  lien 
it  was  destroyed  as  to  those  they  sold  by  the  act  of  sale,  and 
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that  the  plaintiffs  were  entitled  to  recover  the  full  value  of 
what  were  sold,  without  making  any  deduction  for  the  price 
which  was  unpaid.  It  is,  therefore,  material  to  consider 
whether  the  property  vested  in  Saxby  to  any  and  to  what  ex- 
tent; and  what  were  the  respective  rights  of  Saxby  and  of 
the  defendants.  Where  goods  are  sold  and  nothing  is  said  as 
to  the  time  of  the  delivery,  or  the  time  of  payment,  and  every- 
thing the  seller  has  to  do  with  them  is  complete,  the  property 
ved;s  in  the  buyer,  so  as  to  subject  him  to  the  risk  of  any  acci- 
dent which  may  happen  to  the  goods,  and  the  seller  is  liable  to 
deliver  them  whenever  they  are  demanded  upon  payment  of 
the  price ;  but  the  buyer  has  no  right  to  have  possession  of  the 
goods  till  he  pays  the  price.  The  buyer's  right  in  respect  of 
the  price  is  not  a  mere  lien  which  he  will  forfeit  if  he  parts 
with  the  possession,  but  grows  out  of  his  original  ownership 
and  dominion,  an'd  payment  or  a  tender  of  the  price  is  a  con- 
dition precedent  on  the  buyer's  part,  and  until  he  makes  such 
payment  or  tender  he  has  no  right  to  the  possession.  If  goods 
are  sold  upon  credit,  and  nothing  is  agreed  upon  as  to  the  time 
of  delivering  the  goods,  the  vendee  is  immediately  entitled  to 
the  possession,  and  the  right  of  possession  and  the  right  of 
property  vest  at  once  in  him;  but  his  right  of  possession  is 
not  absolute;  it  is  liable  to  be  defeated  if  he  becomes  insolvent 
before  he  obtains  possession.  Tooke  v.  Hollingworth,  5  T.  R. 
215.  Whether  default  in  payment  when  the  credit  expires  will 
destroy  his  right  of  possession,  if  he  has  not  before  that  time 
obtained  actual  possession,  and  put  him  in  the  same  situation 
as  if  there  had  been  no  bargain  for  credit,  it  is  not  now  neces- 
sary to  inquire,  because  this  is  a  case  of  insolvency,  and  in 
case  of  insolvency  the  point  seems  to  be  perfectly  clear.  Han- 
son V.  Meyer,  6  East,  614.  If  the  seller  has  despatched  the 
goods  to  the  buyer,  and  insolvency  occurs,  he  has  a  right  in 
virtue  of  his  original  ownership  to  stop  them  in  transitu.  Ma- 
son V.  Lickbarrow,  1  H.  Bl.  357;  Ellis  v.  Hunt,  3  T.  R.  464; 
Hodgson  V.  Loy,  7  T.  R.  440 ;  Inglis  v.  Usherwood,  1  East,  515 ; 
Bohtlingk  v.  Inglis,  3  East,  381.  Why?  Because  the  property 
is  vested  in  the  buyer,  so  as  to  subject  him  to  the  risk  of  any 
accident ;  but  he  has  not  an  indefeasible  right  to  the  possession, 
and  his  insolvency,  without  payment  of  the  price,  defeats  that 
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right.  And  if  this  be  the  case  after  he  has  despatched  the 
goods,  and  whilst  they  are  in  transitu,  a  fortiori,  is  it  when 
he  has  never  parted  with  the  goods,  and  when  no  transitus 
has  begun.  The  buyer,  or  those  who  stand  in  his  place,  may 
still  obtain  the  right  of  possession  if  they  will  pay  or  tender 
the  price,  or  they  may  still  act  upon  their  right  of  property  if 
anything  unwarrantable  is  done  to  that  right. 

If,  for  instance,  the  original  vendor  sell  when  he  ought  not, 
they  may  bring  a  special  action  against  him  for  the  injury  they 
sustain  by  such  wrongful  sale,  and  recover  damages  to  the 
extent  of  that  injury;  but  they  can  maintain  no  action  in  which 
right  of  property  and  right  of  possession  are  both  requisite, 
unless  they  have  both  those  rights.  Gordon  v.  Harper,  7  T.  R. 
9.  Trover  is  an  action  of  that  description ;  it  requires  right 
of  property  and  right  of  possession  to  support  it.  And  this 
is  an  answer  to  the  argument  upon  the  charge  of  warehouse 
rent,  and  the  non-rescinding  of  the  sale.  If  the  defendants 
were  forced  to  keep  the  hops  in  their  warehouse  longer  than 
Saxby  had  a  right  to  require  them,  they  were  entitled  to  charge 
him  with  that  expense,  but  that  charge  gave  him  no  better  right 
of  possession  than  he  would  have  had  if  that  charge  ha  5  not 
been  made.  Indeed,  that  charge  was  not  made  until  after 
the  bankruptcy,  and  until  the  defendants  insisted  that  the 
right  of  possession  was  transferred  to  their  second  vendee. 
Then,  as  to  the  non-rescinding  of  the  sale,  what  can  be  its  ef- 
fect? It  is  nothing  more  than  insisting  that  the  defendants 
•vvill  not  release  Saxby  from  the  obligation  of  his  purchase, 
but  it  will  give  him  no  right  beyond  the  right  his  purchase 
gave,  and  that  is  a  right  to  have  the  possession  on  payment 
of  the  price.  As  that  price  has  not  been  pai.l  or  tendered,  we 
are  of  opinion  that  this  action,  which  is  not  an  action  for  special 
damage  by  a  wrongful  sale,  but  an  action  of  trover,  cannot,  as 
to  those  hops,  be  nvaintainod.  The  verdict  must,  therefore,  be 
for  the  plaintiffs  for  the  sum  of  £01,  lO.s.  r^d.  only. 

Judgment  for  the  plaintiffs. 
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STOPPAGE  IN  TRANSITU. 

LOEB  ET  AL.  v.  PETERS  ET  AL. 
63  Ala.  243.     1879. 

Manning,  J.  Munter  &  Brother,  being  largely  in  debt,  and 
insolvent,  by  an  order  requesting  shipment  to  them,  bought  of 
plaintiffs,  J.  M.  Peters  &  Brothers,  of  Virginia,  twenty-five 
boxes  of  tobacco,  which  they  accordingly  sent,  as  directed,  to 
Munter  &  Brother,  at  IMontgomery,  Alabama,  by  railroad,  for- 
warding to  them  by  mail  a  bill  of  lading  therefor.  On  receipt 
of  this,  several  days  before  the  boxes  arrived,  Munter  &  Brother 
indorsed  it,  and  transferred  their  right  to  the  goods  to  J.  Loeb 
&  Brother,  who  gave  them  credit  for  the  same,  on  a  debt  past 
due,  which  Munter  &  Brother  owed  them.  There  was  no  other 
consideration  for  this  transfer.  Soon  afterwards,  Peters  & 
Brother,  being  informed  of  the  insolvency  of  Munter  &  Brother, 
and  claiming  the  right  to  stop  the  tobacco  in  transitu,  demanded 
it  of  the  cai-rier,  the  South  &  North  Alabama  Railroad  Company, 
and  sued  the  same  in  detinue  for  it,  having  first  offered  to  pay 
the  freight  money.  Loeb  &  Brother  intervened  as  claimants, 
and  thereby  obtained  possession  of  the  goods.  Whereupon  the 
suit  was  prosecuted  against  them  to  a  verdict  and  judgment  in 
favor  of  Peters  &  Brother,  from  which  Loeb  &  Brother  have  ap- 
pealed to  this  court. 

We  do  not  concur  in  the  opinion  expressed  in  Rogers  v. 
Thomas,  20  Conn.  54,  that  a  vendor  of  goods,  in  transit  to  an 
insolvent  vendee,  cannot  stop  them  on  the  way,  before  delivery, 
unless  the  insolvency  of  the  vendee  occurred  after  the  sale  to 
him  of  the  goods.  We  think,  with  the  Supreme  Court  of  Ohio, 
that  the  vendor  may  stop  the  goods  upon  a  subsequent  discovery 
of  insolvency  existing  at  the  time  of  the  sale,  as  well  as  upon 
a  subsequent  insolvency.  If  there  be  a  want  of  ability  to  pay,  it 
can  make  no  difference,  in  justice  or  good  sense,  whether  it  was 
produced  by  causes,  or  shown  by  acts,  at  a  period  before  or  after 
the  sale.  Benedict  v.  Schaettle,  12  Ohio  St.  515;  Reynolds  v. 
Boston  &  M.  R.  R.  Co.,  43  N.  IL  589;  O'Brien  v.  Norris,  10  Md. 
122;  Blum  V.  Marks,  21  La.  Ann.  268.    The  best  definition  of 
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the  right  which  we  have  seen,  is  that  in  Parsons'  Mercantile 
Law,  as  follows:  "A  seller,  who  has  sent  goods  to  a  buyer  at 
a  distance,  and,  after  sending  them,  finds  that  the  buyer  is  in- 
solvent, may  stop  the  goods  at  any  time  before  they  reach  the 
buyer.  His  right  to  do  this  is  called  the  right  of  stoppage  in 
traimtu.'^    Chap.  X,  p.  60. 

If,  before  this  right  is  exercised,  the  buyer  sells  the  goods, 
and  indorses  the  bill  of  lading  for  them  to  a  purchaser  in  good 
faith,  and  for  value,  the  right  of  the  first  vendor  to  retake  them 
is  extinguished.  Lickbarrow  v.  Mason,  1  Smith's  Lead.  Cases, 
388.  Evidence,  therefore,  that  Loeb  &  Brother  knew,  when  they 
took  a  transfer  of  the  bill  of  lading,  that  Munter  &  Brother  were 
insolvent,  was  relevant  and  proper  to  show,  in  connection  with 
other  testimony,  that  Loeb  &  Brother  were  not  bona  fide  pur- 
chasers. And  there  was  no  error  in  permitting  a  witness  to  tes- 
tify what  one  of  that  finn  had  previously  said,  tending  to  show 
such  knowledge,  when  he  was  giving  evidence  in  another  cause. 
Statements  and  declarations,  relevant  to  the  matter  in  hand, 
which  have  been  made  by  a  party  to  a  cause,  may  be  proved 
against  him,  without  his  adversary  being  compelled  to  use  such 
party  as  a  witness  in  a  suit  in  which  he  is  interested. 

The  two  judgments  against  Munter  &  Brother,  in  favor  of 
creditors,  confessed  by  the  former  before  the  tobacco  had 
reached  its  destination,  and  the  seizure  upon  execution  the  next 
day  of  property  of  Munter  &  Brother,  by  the  sheriff,  tended  to 
prove  their  insolvency,  and  the  evidence  of  those  facts  was,  there- 
fore, properly  admitted. 

The  transfer  of  a  bill  of  lading,  as  a  collateral  to  previous  ob- 
ligations, without  anything  advanced,  given  up,  or  lost  on  the 
part  of  the  transferee,  does  not  constitute  such  an  assignment  as 
will  preclude  the  vendor  from  exercising  the  right  of  stoppage 
in  transitu.  Said  Bradley,  Circuit  Justice,  in  Lesossier  v.  The 
Southwestern,  2  Woods,  35:  "Nothing  short  of  a  hoiia  fide  sale 
of  the  goods  for  value,  or  the  possession  of  them  by  the  vendee, 
can  defeat  the  vendor's  right  of  stoppage  in  transitu;  and  hence 
it  has  been  held  that  an  a.ssignee  in  trust  for  creditors  of  the  in- 
solvent vendee  is  not  a  purchaser  for  value,  and,  consequently, 
tak(«5  subject  to  the  exercise  of  any  right  of  stoppage  in  transitu 
wliich  may  exist  against  the  assignor.    Harris  v.  Pratt,  17  N.  Y. 


LOEB  V.   PETERS.  Igf 

249."  Wherefore,  it  was  held  iu  the  latter  case  that  an  attach- 
ment in  the  suit  of  the  vendee's  creditor,  of  goods  landed  by 
the  carrier  upon  a  wharf-boat  at  the  place  of  delivery,  did  not 
prevent  the  vendor  from  stopping  them  in  transitu.  See,  also, 
O'Brien  v.  Norris,  16  Md.  122;  Naylor  v.  Dcnnie,  8  Pick.'  199,' 
Nicholls  V.  Le  Feuvre,  2  Bingh.  (N.  C.)  83.  The  doctrine  is 
based  upon  the  plain  reason  of  justice  and  equity,  enunciated 
in  D'Aguila  v.  Lambert,  2  Eden's  Ch.  77,  that  "One  man's 
property  should  not  be  applied  to  the  payment  of  another  man's 
debt."  The  right  itself  is  regarded  as  an  extension  merely  of 
the  lien  for  the  price,  which  the  seller  of  goods  has  on  them  while 
remaining  in  his  possession,  which  lien  the  courts  will  not  per- 
mit to  be  superseded,  before  the  vendee,  who  has  become  insol- 
vent, obtains  possession,  unless  in  the  meantime  the  goods  have 
been  sold  to  a  person  who,  in  good  faith,  has  paid  value  for 
them,  and  so  would  he  a  loser  by  his  purchase,  if  that  were  held 
invalid.  Appellants  having  only  credited  Munter  &  Brother  on 
a  debt  previously  due  from  them,  with  the  price  of  the  tobacco, 
have  nothing  more  to  do,  in  order  to  get  even,  than  to  debit  them 
with  the  same  sum,  for  the  non-delivery  of  the  goods  in  conse- 
quence of  the  defect  in  Munter  &  Brother's  title. 

The  case  of  Crawford  v.  Kirlvsey,  55  Ala.  282,  so  much  relied 
on  by  appellants,  is  wholly  unlike  this.  The  question  of  stop- 
page in  transitu  was  in  no  way  involved  in  it.  The  controversy 
there  was,  whether  a  conveyance  by  a  debtor  in  a  failing  condi- 
tion, of  property  which  was  indisputably  and  entirely  his,  in 
payment  of  a  deibt  to  one  of  his  creditors,  was  not  void  as  to 
the  others ;  and  this  court  decdded  that  the  law  permitted  such  a 
preference,  and  that  the  transaction  was  not  fraudulent  in  fact. 

It  results  from  what  we  have  said,  that  there  was  no  error  in 
the  charges  to  the  jury. 

Let  the  judgment  of  th-e  circuit  court  be 

Affirmed. 
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REES  V.  CITY  OF  WATERTOWN. 

19  Wall.  107.    1873. 

Mr.  Justice  Hunt  delivered  the  opinion  of  the  court. 

This  case  is  free  from  the  objections  usually  made  to  a  recov- 
ery upon  municipal  bonds.  It  is  beyond  doubt  that  the  bonds 
were  issued  by  the  authority  of  an  act  of  the  legislature  of  the 
State  of  Wisconsin,  and  in  the  manner  prescribed  by  the  statute. 
It  is  not  denied  that  the  railroad,  in  aid  of  the  construction  of 
which  they  were  issued,  has  been  built,  and  was  put  in  operation. 

Upon  a  class  of  the  defences  interposed  in  the  answer  and  in 
the  argument  it  is  not  necessary  to  spend  much  time.  The  the- 
ories upon  which  they  proceed  are  vicious.  They  are  based 
upon  the  idea  that  a  refusal  to  pay  an  honest  debt  is  justifiable 
because  it  would  distress  the  debtor  to  pay  it.  A  voluntary  re- 
fusal to  pay  an  honest  debt  is  a  high  offense  in  a  commercial 
community,  and  is  just  cause  of  war  between  nations.     So  far 


*See  the  text  of  this  subject  in  Vol.  8,  Cyclopedia  of  Law,  Sees.  1128- 
1199. 

t  See  Sees.  1133-1149,  Vol.  8,  Cyclopedia  of  Law. 
tSee  Sees.  1134-1136,  Vol.  8,  Cyclopedia  of  Law. 

188 


REES  V.  CITY  OF  WATERTOWN,  Igg 

as  the  defence  rests  upon  these  principles  we  find  no  difficulty  in 
overmling-  it. 

There  is,  however,  a  grave  question  of  the  power  of  the  court 
to  grant  the  relief  asked  for. 

We  are  of  the  opinion  that  this  court  has  not  the  power  to  di- 
rect a  tax  to  be  levied  for  the  payment  of  these  judgments. 
This  power  to  impose  burdens  and  raise  money  is  the  highest 
attribute  of  sovereignty,  and  is  exercised,  first,  to  raise  money 
for  public  purposes  only;  and,  second,  by  the  power  of  legisla- 
tive authority  only.  It  is  a  power  thait  has  not  been  extended  to 
the  judiciary.  Especially  is  it  beyond  the  power  of  the  Federal 
judiciary  to  assume  the  place  of  a  State  in  the  exercise  of  this 
authority  at  once  so  delicate  and  so  important.  The  question  is 
not  entirely  new  in  this  court. 

In  the  case  of  Supervisors  v.  Rogers,  an  order  was  made  by 
this  court  appointing  the  marshal  a  commissioner,  with  power  to 
levy  a  tax  upon  the  taxable  property  of  the  county,  to  pay  the 
principal  and-  interest  of  certain  bonds  issued  by  the  county,  the 
payment  of  which  had  been  refused.  That  case  was  like  the  pres- 
ent, except  that  it  occurred  in  the  State  of  Iowa,  and  the  pro- 
ceeding was  taken  by  the  express  authority  of  a  statute  of  that 
State.  The  court  say :  * '  The  next  question  is  as  to  the  appoint- 
ment of  the  marshal  as  a  commissioner  to  levy  the  tax  in  satis- 
faction of  the  judgment.  This  depends  upon  a  provision  of  the 
code  in  the  State  of  Iowa.  This  proceeding  is  found  in  a  chap- 
ter regulating  proceedings  in  the  writ  of  mandamus,  and  the 
power  is  given  to  the  court  to  appoint  a  person  to  discharge  the 
duty  enjoined  by  the  peremptory  writ  which  the  defendant  had 
refused  to  perform,  and  for  which  refusal  he  was  liable  to  an  at- 
tachmen't,  and  is  express  and  unqualified.  The  d>uty  of  levying 
the  tax  upon  the  taxable  property  of  the  county  to  pay  the 
principal  and  interest  of  these  bonds  was  specially  enjoined  upon 
the  board  of  supervisors  by  the  act  of  the  legislature  that  author- 
ized their  issue,  and  the  appointment  of  the  marshal  as  a  com- 
missioner in  pursuance  of  the  above  section  is  to  provide  for  the 
performance  of  this  duty  where  the  board  has  disobeyed  or 
evaded  the  law  of  the  State  and  the  peremptory  mandate  of  the 
court. ' ' 

The  State  of  Wisconsin,  of  which  the  city  of  Watertown  is  a 
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municipal  corporation,  bas  passed  no  such  act.  The  case  of 
Supervisors'  v.  Rogers  is,  therefore,  of  no  authority  in  the  case 
before  us.  The  appropriate  remedy  of  the  plaintiff  was  and  is 
a  writ  of  mandamus.  Riggs  v.  Johnson  County,  6  Wallace,  193. 
This  may  be  repeated  as  often  as  the  occasion  requires.  It  is  a 
judicial  writ,  a  part  of  a  recognized  course  of  legal  proceedings. 
In  the  present  case  it  has  been  thus  far  unavailing,  and  the 
prospect  of  its  future  success  is.,  perhaps,  not  flattering.  How- 
ever this  may  be,  we  are  aware  of  no  authority  in  this  court  to 
appoint  its  own  officer  to  execute  the  duty  thus  neglected  by  the 
city  in  a  case  like  the  present. 

The  plaintiff  insists  that  the  court  may  accomplish  the  same 
result  under  a  different  name,  that  it  has  jurisdiction  of  the  per- 
sons and  of  the  property,  and  may  subject  the  property  of  the 
citizens  to  the  payment  of  the  plaintiff's  de-bt  without  the  inter- 
vention of  State  taxing  officers',  and  without  regard  to  tax  laws. 
His  theory  is  that  the  court  should  make  a  decree  subjecting  the 
individual  property  of  the  citizens  of  Watertown  to  the  pay- 
ment of  the  plaintiff's  judgment;  direct  the  marshal  to  make  a 
list  thereof  from  the  assessment  rolls  or  from  such  other  sources 
of  information  as  he  may  obtain ;  report  the  same  to  the  court, 
where  any  objection  should  be  heard;  that  the  amount  of  the 
debt  should  be  aipportioned  upon  the  several  pieces  of  property 
owned  by  individual  citizens;  that  the  marshal  should  be  di- 
rected to  collect  such  apportioned  amount  from  such  persons,  or 
in  default  thereof  to  sell  the  property. 

As  a.  part  of  this  theory,  the  plaintiff  argues  that  the  court  has 
authority  to  direct  the  amount  of  the  judgment  to  be  wholly 
made  from  the  property  belonging  to  any  inhabitant  of  the  city, 
leaving  the  citizens  to  settle  the  equities  between  themslves. 

This  theory  has  many  difficulties  to  encounter.  In  seeking  to 
obtain  for  the  plaintiff'  his  just  rights  we  must  be  careful  not 
to  invade  the  rights  of  others.  If  an  inhabitant  of  the  city  of 
Watertown  should  own  a  block  of  buildings  of  the  value  of  $20,- 
000,  upon  no  principle  of  law  could  the  whole  of  the  plaintiff's 
debt  be  collected  from  that  property.  Upon  the  assumption  that 
individual  property  is  liable  for  the  payment  of  the  corporate 
debts  of  the  municipality,  it  is  only  so  liable  for  its  proportion- 
ate amount.     The  iDhabitants  are  not  joint  and  several  debtors 
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with  the  corporation,  nor  does  their  property  stand  in  that  rela- 
tion to  the  corporation  or  to  the  creditor.  This  is  not  the  theory 
of  law,  even  in  regard  to  taxation.  The  block  of  buildings  we 
have  supposed  is  liable  to  taxation  only  upon  its  value  in  pro- 
portion to  the  value  of  the  entire  property,  to  be  ascertained  by 
assessment,  and  when  the  proportion  is  ascertained)  and  paid,  it 
is  no  longer  or  further  liable.  It  is  discharged.  The  residue  of 
the  tax  is  to  be  obtained  from  other  sources.  There  may  be  re- 
peated taxes  and  assessments  to  make  up  delinquencies,  but  the 
principle  and  the  general  rule  of  law  are  as  we  have  stated. 

In  relation  to  the  corporation  before  usi,  objection  to  the 
liability  of  individual  property  for  the  payment  of  a  corporate 
debt  is  presented  in  a  specific  form.  It  is  of  a  statutory  charac- 
ter. 

The  remedies  for  the  collectioni  of  a  debt  are  essential  parts 
of  the  contract  of  indebtedness,  and  those  in  existence  at  the 
time  it  is  incurred  must  be  substantially  preserved  to  the  creditor. 
Thus  a  statute  prohibiting  the  exercise  of  its  taxing  power  by 
the  city  to  raise  money  for  the  payment  of  these  bonds  would  be 
void.  Van  Hoffman  v.  City  of  Quincy,  4  Wallace,  535.  But  it 
is  otherwise  of  statutes  which  are  in  existence  at  the  time  the 
debt  is  contracted.  Of  these  the  creditor  must  take  notice,  and 
if  all  the  remedies  are  preserved  to  him  which  were  in  existence 
when  his  debt  was  contracted  he  has  no  cause  of  complaint. 
Oooley,  Constitutional  Limitations,  285,  287, 

By  section  nine  of  the  def endant 's  chiarter  it  is  enacted  as  fol- 
lows: "Nor  shall  any  real  or  pereonal  property  of  any  inhabi- 
tant of  said  city,  or  any  individual  or  corporation,  be  levied  upon 
or  sold  by  virtue  of  any  execution  issued  to  satisfy  or  collect  any 
debt,  obligation,  or  contract  of  said  city." 

If  the  power  of  taxation  is  coueeded  not  to  be  applicable,  and 
the  power  of  the  court  is  invoked  to  collect  the  money  as  upon 
an  execution  to  satisfy  a  contract  or  obligation  of  the  city,  this 
section  is  directly  applicable  and  forbids  the  proceeding.  The 
process  or  order  asked  for  is  in  the  nature  of  an  execution ;  the 
property  proposed  to  be  sold  is  that  of  an  inhabitant  of  the  city ; 
the  purpose  to  which  it  is  to  be  applied  is  the  satisfaction  of  a 
debt  of  the  city.  The  proposed  remedy  is  in  direct  violation  of 
a  statute  in  existence  when  the  debt  was  incurred,  and  made 
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kllo^TO  to  the  creditor  with  the  same  solemnity  as  the  statute 
which  gave  power  to  contract  the  debt.  All  laws  in  existence 
when  the  contract  is  made  are  necessarily  referred  to  in  it  and 
form  a  part  of  the  measure  of  the  obligation  of  the  one  party, 
and  of  the  right  acquired  by  the  other.  Cooley,  Constitutional 
Limitations,  285. 

But  independently  of  this  statute,  upon  the  general  principles 
of  law  and  of  equity  jurisprudence,  we  are  of  opinion  that  we 
cannot  grant  the  relief  asked  for.  The  plaintiff  invokes  the  aid 
of  the  principle  that  all  legal  remedies  having  failed,  the  court 
of  chancery  must  give  him  a  remedy;  that  there  is  a  wrong 
which  cannot  be  righted  elsewhere,  and  hence  the  right  must  be 
sustained  in  chancery.  The  difficulty  arises  from  'too  broad  an 
application  of  a  general  principle.  The  great  advantage  pos- 
sessed by  the  court  of  chancery  is  not  so  much  in  its  enlarged 
jurisdiction  as  in  the  extent  and  adaptability  of  its  remedial 
powers.  Generally  its  jurisdiction  is  as  well  defined  and  lim^ 
ited  as  is  that  of  a  court  of  law.  It  cannot  exercise  jurisdiction 
when  there  is  an  adequate  and  complete  remedy  at  law.  It  can- 
not assume  control  over  that  large  class  of  obligations  called  im- 
perfect obligations,  resting  upon  conscience  and  moral  duty  only, 
unconnected  with  legal  obligations.  Judge  Story  says  (1  Equity 
Jurisprudence,  §  61),  "There  are  cases  of  fraud,  of  accident, 
and  of  trust  which  neither  courts  of  law  nor  of  equity  presume 
to  relieve  or  to  mitigate,"  of  Avhieh  he  cites  many  instances. 
Lord  Talbot  says  (Heard  v.  Stanford,  Cases  Tempore  Talbot, 
174:  ''There  are  cases,  indeed,  in  which  a  court  of  equity 
gives  remedy  where  the  law  gives  none,  but  where  a  paiiicular 
remedy  is  given  by  law,  and  that  remedy  bounded  and  circum- 
scribed by  -particular  rules,  it  would  be  very  improper  for  this 
court  to  take  it  up  where  the  law  leaves  it,  and  extend  it  further 
than  the  law  allows." 

Generally  its  jurisdiction  depends  upon  legal  obligations,  and 
its  decrees  can  only  enforce  remedies  to  the  extent  and  in  the 
mode  by  law  established.  With  the  subjects  of  fraud,  trust,  or 
accident,  when  properly  before  it,  it  can  deal  more  completely 
than  can  a  court  of  law.  These  subjects,  however,  may  arise  in 
coiii-ls  of  law,  and  there  be  well  disposed  of.  1  Story's  Equity 
Jurisprudence,  §  60. 
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A  court  of  equity  cannot,  by  avowing  that  there  is  a  right  but 
no  remedy  known  to  the  law,  create  a  remedy  in  violation  of 
law,  or  even  without  the  authority  of  law.  It  acta  upon  established 
principles  not  only  hut  through  established  channels.  Thus,  as- 
sume that  the  plaintiff  is  entitled  to  the  payment  of  Jiis  judgment, 
and  that  the  defendant  neglects  its  duty  in  refusing  to  raise  the 
amount  by  taxation,  it  does  not  follmv  that  this  court  may  order 
the  amount  to  he  made  from  the  private  estate  of  one  of  its 
citizens.  This  summary  proceeding  would  involve  a  violation  of 
the  rights  of  the  latter.  He  has  never  been  heard  in  court.  He 
has  had  no  opportunity  to  establish  a  defence  to  the  debt  itself, 
or  if  the  judgment  is  valid,  to  show  that  his  property  is  not 
liable  to  its  payment.  It  is  well  settled  that  legislative  ex- 
emptions from  taxation  are  valid,  that  such  exemptions  may  be 
perpetual  in  their  duration,  and  that  they  are  in  some  cases 
beyond  legislative  interference.  The  proceeding  supposed 
would  violate  that  fundamental  principle  contained  in  chapter 
twenty-ninth  of  Magna  Charta,  and  embodied  in  the  Constitution 
of  the  United  States,  that  no  man  shall  be  deprived  of  his  prop- 
erty without  due  process  of  law — that  is,  he  must  be  served  with 
notice  of  the  proeeeding,  and  have  a  day  in  court  to  make  his 
defense.    Westervelt  v.  Gregg,  12  New  York,  209. 

"Due  process  of  law  (it  is  said)  undoubtedly  means  in  the 
due  course  of  legal  proceedings,  according  to  those  rules  and 
forms  which  have  been  established  for  the  protection  of  private 
rights."  Ih.  In  the  New  England  States'  it  is  held  that  a  judg- 
ment obtained  against  a  town  may  be  levied  upon  and  made  out 
of  the  property  of  any  inhabitant  of  the  town.  The  suit  in  those 
States  is  brought  in  form  against  the  inhabitants  of  the  town, 
naming  it;  the  individual  inhabitants,  it  is  said,  may  and  do 
appear  and  defend  the  suit,  and  hence  it  is  held  that  the  individ- 
ual inhabitants  have  their  day  in  court,  are  each  bound  by  the 
judgment,  and  that  it  may  be  collected  from  the  property  of  any 
one  of  them.  See  the  cases  collected  in  Cooley's  Constitutional 
Limitations,  240-245.  This  is  local  law  peculiar  to  New  Eng- 
land. It  is  not  the  law  of  this  country  generally,  or  of  Englan<l. 
Russell  V.  Men  of  Devon,  2  Term.  R.  667.  It  has  never  been  held 
to  be  the  law  in  New  York,  in  New  Jersey,  in  Pennsylvania, 
nor,  as  stated  by  Mr.  Cooley,  in  any  of  the  Western  States. 
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See  Emeric  v.  Gilman,  10  California,  408,  where  all  the  cases 
are  collected.  So  far  as  it  rests  upon  the  rule  that  these  munici- 
palities have  no  common  fund,  and  that  no  other  mode  exists  by 
which  demands  against  them  can  be  enforced,  he  says  that  it 
cannot  be  considered  as  applicable  to  those  States  where  pro- 
vision is  made  for  compulsory  taxation  to  satisfy  judgments 
against  a  town  or  city,  Cooley's  Constitutional  Limitations, 
246. 

The  general  principle  of  law  to  which  we  have  adverted  is 
not  disturbed  by  these  references.  It  is  applicable  to  the  case 
before  us.  Whether,  in  fact,  the  individual  has  a  defence  to  the 
debt,  or  by  way  of  exemption,  or  is  without  defence,  is  not 
important.  To  assume  that  he  has  none,  and  therefore,  that  he 
is  entitled  to  no  day  in  court,  is  to  assume  against  him  the  very 
point  he  may  wish  to  contest. 

The  difficulty  and  the  embarrassment  arising  from  an  ap- 
portionment or  contribution  among  those  bound  to  make  the  pay- 
ment we  do  not  regard  as  a  serious  objection.  Contribution  and 
apportionment  are  recognized  heads  of  equity  jurisdiction,  and 
if  it  be  assumed  that  process  could  issue  directly  against  the 
citizens  to  collect  the  debt  of  the  city,  a  court  of  equity  oould 
make  the  apportionment  more  conveniently  than  could  a  court 
of  law.    1  Story's  Equity  Jurisprudence,  §470  and  onwards. 

We  apprehend,  also,  that  there  is  some  confusion  in  the  plain- 
tiff's proposition,  upon  which  the  present  jurisdiction  is  claimed. 
It  is  conceded,  and  the  authorities  are  too  abundant  to  admit  a 
question,  that  there  is  no  chancery  jurisdiction  where 
there  is  an  adequate  remedy  at  law.  The  writ  of 
mandamus  is,  no  doubt,  the  regular  remedy  in  a  case  like  the 
present,  and  ordinarily  it  is  adequate  and  its  results  are  satis- 
factory. The  plaintiff  alleges,  however,  in  the  present  case,  that 
he  has  issued  such  a  writ  on  three  different  occasions;  that  by 
means  of  the  aid  afforded  by  the  legislature  and  by  the  devices 
and  contrivances  set  forth  in  the  bill,  the  writs  have  been  fruit- 
less; that,  in  fact,  they  afford  him  no  remedy.  The  remedy  is 
in  law  and  in  theory  adequate  anid  perfect.  The  difficulty  is  in 
its  execution  only.  The  want  of  a  remedy  and  the  inability  to 
obtain  the  fruits  of  a  remedy  are  quite  distinct,  and  yet  they  are 
confounded  in  the  present  proceeding.     To  illustrate:  the  writ 
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of  habere  facias  possessionem  is  the  established  remedy  to  obtain 
the  fruits  of  a  judgment  for  the  plaintiff  in  ejectment.  It  is  a 
full,  adequate  and  complete  remedy.  Not  many  years  since 
there  existed  in  Central  New  York  combinations  of  settlers  and 
tenants  disguised  as  Indians,  and  calling  themselves  such,  who 
reisisted  the  execution  of  this  process  in  their  counties,  and  so 
effectually  that  for  some  years  no  landlord  could  gain  possession 
of  his  land.  There  was  a  perfect  remedy  at  law,  but  through 
fraud,  violence  or  crime  its  execution  was  prevented.  It  will 
hardly  be  argued  that  this  state  of  things  gave  authority  to 
invoke  the  extraordinary  aid  of  a  court  of  chancery.  The  en- 
forcement of  the  legal  remedies  was  temporarily  suspended  by 
means  of  illegal  violence,  but  the  remedies  remained  as  before. 
It  was  the  case  of  a  miniature  revolution.  The  courts  of  law  lost 
no  power,  the  court  of  chancery  gained  none.  The  present 
case  stands  upon  the  same  principle.  The  legal  remedy  is  ade- 
quate and  complete,  and  time  and  the  law  must  perfect  its 
execution. 

Entertaining  the  opinion  that  the  plaintiff  has'  been  unreason- 
ably obstructed  in  the  pursuit  of  his  legal  remedies,  we  should 
be  quite  willing  to  give  him  the  aid  requested  if  the  law  per- 
mitted it.  We  cannot,  however,  find  authority  for  so  doing,  and 
we  acquiesce  in  the  coniclusion  of  the  court  below  that  the  bill 
must  be  dismissed. 

Judgment  affirmed. 


FRUE  V.  LORING. 
120  Mass.  507.     1876. 

Bill  in  equity  to  establish  a  trust.  The  defendant  demurred 
to  the  bill  for  want  of  equity,  and  on  the  ground  that  there  was 
an  adequate  remedy  at  law.  The  ease  was  reserved  by  Wells,  J., 
for  the  consideration  of  the  full  court. 

Colt,  J.  The  equity  jurisdiction  of  this  court,  by  the  terms 
of  the  statute,  embraces  suits  and  proceedings  for  enforcing  and 
regulating  the  execution  of  trusts,  whether  the  trusts  relate  to 
real  or  personal  estate,  subject  to  the  general  provision  which 
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excludes  such  jurisdiction  where  the  parties  have  a  plain,  ade- 
quate and  complete  remedy  at  common  law.    Gen.  St.  c.  113,  §  2. 
The  plaintiff  seeks  to  charge  the  defendant  as  trustee  for  the 
appropriation  to  his  own  use  of  certain  shares  of  stock  held  in 
trust.     The  bill  alleges  an  agreement  between  the  parties  and 
certain  other  persons  named  for  the  purchase  of  mining  lands 
on  Lake  Superior  and  the  formation  of  mining  corporations ;  the 
subsequent  formation  of  two  companies,  and  the  oonveyanee  to 
them  of  the  land  purchased;  the  allotment  of  shares  among  the 
proprietors;  and  the  agreement  between  the  plaintiff  and  the 
defendant  that  the  plaintiff's  shares  should  be  issued  to  the 
defendant  as  trustee,  to  be  held  by  him  until  the  assessments,  to 
become  due  from  the  plaintiff  thereon,  were  paid.    It  then  alleges 
the  plaintiff's  payment  of  more  than  was  due  on  his  shares, 
referring  to  annexedl  exhibits  for  the  state  of  the  account;  and 
charges  the  defendant  with  wrongful  sale  of  the  shares  and  the 
appropriation  of  the  proceeds.    It  expressly  waives  the  defend- 
ant's oath  to  liis  answer,  and  seeks  no  discovery  as  incidental  to 
the  relief.     The  prayer  is  for  an  account,  for  payment  of  the 
balance   due   over  the   assessments   paid,   and  payment   of  the 
highest  value  of  the  stock  since  the  plaintiff  became  entitled  to 
it  with  all  dividends,  and  for  general  relief.     The  question  is 
whether  the  bill  shows  a  case  in  which  there  is  not  an  equally 
effectual  remedy  at  law. 

It  is  plain,  from  the  allegations  in  the  bill,  that  the  only  mat- 
ter in  controversy  is  the  plaintiff's  title  to  the  shares  of  stock 
in  question,  and  his  right  to  claim  that  the  defendant  shall  make 
their  value  good  to  him.  He  does  not  seek  to  obtain  the  control 
of  trust  property  in  the  possession  of  the  trustee ;  but  he  avers 
that  it  has  been  sold,  and  we  assume  that  it  is  now  held  by  the 
purchaser  by  good  title,  discharged  of  the  trust.  His  claim  is 
reduced  to  a  claim  for  compensation  in  damages  for  the  conver- 
sion of  property  of  which  he  claims  to  have  been  owner.  His 
right  will  be  determined  by  settling  his  title  to  the  property.  He 
seeks  no  discovery,  and  there  is  nothing  in  the  case  to  show  that 
his  right  to  compensation  may  not  be  the  same  in  measure,  and 
that  his  title  may  not  be  as  completely  and  adequately 
enforced  at  law  as  in  equity.  The  jurisdiction  in  equity 
extends,  it  is  said,  equally  to  express  and  implied  trusts  (Wright 
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y.  Dame,  22  Pick.  55) ;  and  yet  it  has  never  been  contended  that 
it  embra<ied  all  such  cases  of  implied  trust  as  arise  mit  of  the  rela- 
tions created  by  a  pledge  or  mortgage  of  pei-sonal  property,  or 
a  transfer  of  choses  in  action,  or  shares  in  a  corporation  to  be 
held  a^  collateral  security  for  the  payment  of  money,  or  which 
might  arise  between  principal  and  agent,  or  between  bailor  and 
bailee,  unless  there  were  facts  alleged  showing  either  the  need 
of  a  discovery  in  support  of  the  bill,  or  relief  in  some  form 
peculiar  to  courts  of  equity.  In  none  of  the  cases  cited  by  the 
plaintiff,  in  which  the  objection  has  been  taken  by  the  demurrer, 
will  be  found  a  clear  departure  from  this  rule.  In  most  of  them 
an  account  of  the  trust,  or  a  discovery,  or  a  delivery  of  trust 
property,  was  prayed  for.  Hobart  v.  Andrews,  21  Pick,  526; 
Raynham  Congregational  Soc.  v.  Trustees  of  Fund  in  Raynham, 
23  Pick.  148 ;  Burlingame  v.  Hobbs,  12  Gray,  367. 

The  rule  of  danmges  in  equity  cannot  he  more  favorable  than 
at  law  to  the  plaintiff,  when  he  asks  compensation  only  for  the 
conversion  of  his  property. 

Nor  can  this  bill  be  maintained  under  the  jurisdiction  given  to 
this  court  in  suits  upon  accounts,  when  the  nature  of  the  account 
is  such  that  it  cannot  be  conveniently  and  properly  adjusted  and 
settled  in  an  action  at  law.  It  is  not  shown  by  sufficiently  dis- 
tinct allegations  that  there  is  any  peculiar  difficulty  in  ascertain- 
ing the  true  state  of  the  account  between  the  parties.  It  is  not 
charged  that  there  has  been  any  refusal  to  render  an  account ;  the 
charge  is  rather  that  the  defendant  refused  to  account  for  the 
proceeds  of  the  stock  sold.  The  elements  and  means  of  stating 
the  account  lappear  to  be  accessible  to  the  plaintiff,  for  he  an- 
nexes to  his  bill  a  full  statement  of  its  items.  The  real  question 
is  of  the  ownership  of  the  stock,  and  that  question  does  not 
appear  hy  the  hill  to  depend  upon  "long  complicated  and  cross 
accounts."  It  is  said  that  courts  of  equity  will  decline  to  take 
jurisdiction  under  this  head  where  the  accounts  are  all  on  one 
side;  or  where  there  is  a  single  matter  on  the  side  of  the  plaintiff, 
and  mere  set-offs  on  the  other  side,  and  no  discovery  is  sought. 
1  Story,  Eq.  Jur.  §459,  note,  and  cases  cited;  Adams,  Eq.  222. 
See,  also,  Locke  v.  Bennett,  7  Cush.  445,  449 ;  Foley  v.  Hill,  2  H. 
L.  Cas.  28. 
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The  construction  which  we  here  give  to  the  general  clause 
restricting  jurisdiction  to  cases  where  the  remedy  is  imperfect  at 
law,  is  that  which  has  been  in  many  cases  recently  given  under 
other  heads  of  equity  jurisdiction.  Thus  a  bill  to  redeem  a  mort- 
gage of  personal  property  was  disimissed  because  it  did  not  show 
that  from  the  nature  of  the  property,  the  peculiar  relations  of 
the  parties,  or  the  difficulty  of  ascertaining  the  amount  to  be 
paid  or  tendered,  the  mode  of  redemption  pointed  out 
by  .the  statute  was  not  sufficient  to  protect  the  plaintiff's 
rights  (Gordon  v.  Clapp,  111  Mass.  22),  although  a  similar  bill, 
containing  such  averments,  was  maintained  in  Boston  &  Fair- 
haven  Iron  Works  v.  Montague,  108  Mass.  248.  So  in  Jones  v. 
Newhall,  115  Mass.  244,  the  court  refused  to  entertain  a  bill  in 
favor  of  the  vendor  for  the  specific  performance  of  a  contract, 
when  all  that  remained  to  be  done  was  the  payment  of  money 
by  the  defendant ;  and  in  Suter  v.  Matthews,  115  Mass.  253,  it  was 
declared  that  there  was  no  concurrent  jurisdiction  in  case  of 
fraud  where  there  is  a  plain  and  adequate  remedy  at  law.  See, 
also.  Ward  v.  Peck,  114  Mass.  121. 

Demurrer  sustained. 


WATSON  V.  SUTHERLAND. 

5  Wall.  74.     1866. 

Appeal  from  circuit  court  of  the  United  States  for  the  dis- 
trict of  ]\Iaryland. 

Watson  &  Co.,  appellants  in  the  suit,  having  issued  writs  of 
f,eri  facias  on  certain  judgments  which  they  had  recovered  in 
the  circuit  court  for  the  district  of  Maryland  against  Wroth  & 
FuUerton,  caused  them  to  be  levied  on  the  entire  stock  in  trade 
of  a  retail  dry  goods  store  in  Baltimore,  in  the  possession  of  one 
Sutherland,  the  appellee.  Sutherland,  claiming  the  exclusive 
ownership  of  the  property,  and  insisting  that  Wroth  &  Fuller- 
ton  had  no  interest  whatevei-  in  it,  filed  a  bill  in  equity,  to  en- 
join the  further  prosecution  of  these  writs  of  fieri  facias,  and  so 
to  prevent,  as  he  alleged,  irroparaible  injury  to  himself.  The 
grounds  on  which  the  l)ill  of  Suthci-Innd  charged  that  the  in- 
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jury  would  be  irreparable,  and  could  not  be  compensated  in 
damages,  were  these :  that  he  was  thi'  bona  fide  owner  of  the 
stock  of  goods,  which  were  valuabk*  and  purchased  for  the  busi- 
ness of  the  current  season,  aiul  not  all  paid  for;  that  his 
only  means  of  payment  were  through  his  sales;  that  ho  was  a 
young  man,  recently  engaged  on  his  own  account  in  merchandis- 
ing, and  had  succeeded  in  establishing  a  profitable  trade,  and  if 
his  store  was  closed,  or  goods  taken  from  him,  or  their  sale  even 
long  delayed,  he  would'  not  only  be  rendered  insolvent,  but  his 
credit  destroyed,  his  business  wholly  broken  up,  and  his  pros- 
pects in  life  blasted. 

The  answer  set  forth  that  the  goods  levied  on  were  really  the 
property  of  Wroth  &  Fullerton,  who  had  been  partners  in  busi- 
ness  in   Baltimore,   and  who,   suspending   payment  in  March, 

1861,  greatly  in  debt  to  the  appellants'  and  others,  had,  on  the 
27th  of  October,  1862,  and  under  the  form  of  a  sale,  conveyed 
the  goods  to  Sutherland,  the  appellee;  that  Sutherland  was  a 
young  man,  who  came  to  this  country  from  Ireland  a  few  yeai"s 
ago;  that  when  he  came  he  was  wholly  without  property;  that 
since  he  came  he  had  been  salesman  in  a  retail  dry  goods  store, 
at  a  small  salary,  so  low  as  to  have  rendered  it  impossible  for 
him  to  have  saved  from  his  earnings  any  sum  of  money  siififi- 
cient  to  have  made  any  real  purchase  of  this  stock  of  goods  from 
Wroth  &  Fullerton,  which  the  answer  set  up  was  accordingly  a 
fraudulent  transfer  made  to  hinder  and  defeat  creditors. 

It  further  stated  that  the  legislature  of  Maryland  had  passed 
acts  staying  executions  from  the  10th  of  May,  1861,  until  the 
1st  of  November,  1862;  thiat  previous  to  the  1st  of  November, 

1862,  Wroth  &  Fullerton  had  determined  to  pay  no  part  of  the 
judgments  rendered  against  them;  and  that  from  the  10th  of 
May,  1861,  until  the  1st  of  November,  1862,  judgments  amount- 
ing to  between  $30,000  and  $40,000  had  been  rendered  against 
them;  that  between  the  date  of  the  suspension,  IMarch,  1S61. 
and  the  27th  of  October,  1862,  they  had  sold  the  greater  portion 
of  their  goods,  and  collected  a  great  many  of  the  deibts  due  them, 
but  had  paid  only  a  small  portion  of  those  which  they  owed;  se- 
creting for  their  own  use  the  greater  portion  of  the  money  col- 
lected, and  with  the  residue  obtaining  the  goods  levied  upon. 
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It  added  that  there  was  no  reason  to  suppose  that  the  levy 
aforesaid,  as  made  by  said  marshal,  would  work  irreparable  in- 
jury to  the  appellee,  even  if  the  goods  so  levied  on  were  the 
property  of  the  complainant,  as  property  of  the  same  description, 
quantity,  and  quality,  could  be  easily  obtained  in  market,  which 
would  suit  the  appellee's  purpose  as  well  as  those  levied'  upon, 
and  that  a  jury  would  have  ample  power,  on  a  trial  at  comimon 
law,  in  an  action  against  the  respondents,  now  appellants,  or 
against  the  marshal  on  his  official  bond,  to  give  a  verdict  com- 
mensurate with  any  damages  the  said  appellee  could  sustain  by 
the  levy  andi  sale  of  the  goods  aforesaid. 

On  the  filing  of  the  bill  a  temporary  injunction  was  granted, 
and  when  the  cause  was  finally  heard,  after  a  general  replication 
filed  and  proof  taken,  it  was  made  perpetual. 

There  are,  in  this  record,  two  questions  for  consideration, 
hardly  established,  as  respected  Sutherland,  the  alleged  fraud 
on  creditors. 

The  appeal  was  from  the  decree  of  perpe4:ual  injunction. 

Mr.  Justice  Davis  delivered  the  opinion  of  the  court. 

There  are,  in  this  record,  two  questions  for  consideration. 
Was  Sutherland  entitled  to  invoke  the  interposition  of  a  court 
of  equity?  and,  if  so,  did  the  evidence  warrant  the  court  below 
in  perpetuating  the  injunction? 

It  is  contended  that  the  injunction  should  have  been  refused, 
because  there  was  a  complete  remedy  at  law.  If  the  remedy  at 
law  is  sufficient,  equity  cannot  give  relief,  ' '  but  it  is'  not  enough 
that  there  is  a  remedy  at  law;  it  must  be  plain  and  adequate, 
or  in  other  words,  as  practical  and  efficient  to  the  ends  of  justice, 
and  its  prompt  administration,  as  the  remedy  in  equity."  Boyce's 
Ex'rs  V.  Grundy,  3  Pet.  210.  How  could  Sutherland  be  com- 
pensated at  law  for  the  injuries  he  would  suffer,  should  the 
grievances  of  which  he  complains  be  consummated  ? 

If  the  appellants  made  the  levy,  and  prosecuted  it  in  good 
faith,  without  circuanstances  of  aggravation,  in  the  honest  be- 
lief that  Wroth  &  Fullerton  owned  the  stock  of  goods'  (which 
they  swear  to  in  their  answer),  and  it  should  turn  out,  in  an 
action  at  law  instituted  by  Sutherland  for  the  trespass,  that  the 
merchandise  belonged  exclusively  to  him,  it  is  well  settled  that 


WATSON  V.  SUTHERLAND.  201 

the  measure  of  damages,  if  the  property  were  not  sold,  could  not 
extend  beyond  the  injury  done  to  it,  or,  if  sold,  to  the  value  of 
it,  when  taken,  with  interest  from  the  time  of  the  taking  down 
to  the  trial.    Conard  v.  Pacific  Ins.  Co.,  6  Pet.  272,  282. 

And  this  is  an  equal  rule,  whether  the  suit  is  against  the  mar- 
shal or  the  attaching  creditors,  if  the  proceedings  are  fairly 
conductad,  and  there  has  been  no  abuse  of  authority.  Any 
harsher  rule  would  interfere  to  prevent  the  assertion  of  rights 
honestly  entertained,  and  which  should  be  judicially  investigated 
and  settled.  "Legal  compensation  refers  solely  to  the  injury 
done  to  the  property  taken,  and  not  to  any  collateral  or  conse- 
quential damages  resulting  to  the  o^vner  by  the  trespass."  Pa- 
cific Ins.  Co.  V.  Conard,  1  Baldw.  142,  Fed.  Cas.  No.  10,647. 

Loss  of  trade,  destruction  of  credit,  and  failure  of  business 
prospects  are  collateral  or  consequential  dama.ges,  which  it  is 
claimed  would  result  from  the  trespass,  but  for  which  compen- 
sation cannot  be  awarded  in  a  trial  at  law. 

Commercial  ruin  to  Sutherland  might,  therefore,  be  the  ef- 
fect of  closing  his  store  and  selling  his  goods,  and  yet  the  com- 
mon law  fail  to  reach  the  mischief.  To  prevent  a  consequence 
like  this  a  court  of  equity  steps  in,  arrests  the  proceedings  in 
limine;  brings  the  parties  before  it;  hears  their  allegations  and 
proofs,  and  decrees  either  that  the  proceedings  shall  be  unre- 
strained, or  else  perpetually  enjoined.  The  absence  of  a  plain 
and  adequate  remedy  at  law  affords  the  only  test  of  equity 
jurisdiction,  and  the  application  of  this  principle  to  a  particular 
case  must  depend  altogether  upon  the  character  of  the  case,  as 
disclosed  in  the  pleadings.  In  the  case  we  are  considering  it  is 
very  clear  that  the  remedy  in  equity  could  almie  furnish  relief, 
and  that  the  ends  of  justice  required  the  injunction  to  he  issued. 

The  remaining  question  in  this  case  is  one  of  fact.   .    .    . 

The  evidence  also  shows  conclusively  that  had  not  the  levy 
been  arr^ed  by  injunction,  damages  would  have  resulted  to 
Sutherland,  which  could  not  have  been  repaired  at  law. 

The  decree  of  the  circuit  court  is  therefore  Affirmed. 
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RIGHT  TO  JURY  TRIAL  IN  EQUITY  CASES. 

LYNCH  V.  METROPOLITAN  EL.  RY.  CO.,  ET  AL. 

129  N.  Y.  274.     1891. 

Appeal  from  superior  court  of  New  York  City,  general  term. 

Action  by  Lawrence  Lynch  against  the  Metropolitan  Elevated 
Railway  Company  and  others  to  restrain  the  maintenance  and 
'  operation  of  defendants'  roads  in  front  of  plaintiff's  premises, 
and  for  damages.     Plaintiff  obtained  judgment,  which  was  af- 
firmed by  the  general  term.    Defendants  appeal.    Affirmed. 

Gray,  J.  This  action  was  brought  to  restrain  the  mainte- 
nance and  operation  of  the  defendants'  roads  in  front  of  the 
plaintiff's  premises,  and  the  prayer  for  such  a  judgment  in- 
eluded  also  a  demand  for  the  amount  of  loss  anid  damage  which 
might  be  ascertained  to  have  been  already  sustained  by  the 
plaintiff.  The  complaint  sets  out  the  title  and  ownership  of 
the  plaintiff,  and  his  rights  in  and  to  the  street  in  front  of  his 
premises;  the  construction  of  the  elevated  railroad,  and  the 
operation  of  trains  over  it,  and  the  annoying  results  therefrom; 
the  illegal  and  unauthorized  nature  of  the  trespass  upon  the 
plaintiff's  premises  and  easements,  and  the  failure  of  the  de- 
fendants to  acquire  or  to  make  compensation  for  them;  the 
injuries  sustained,  and  that  they  will  be  constant  and  continu- 
ous; and,  finally,  that  to  prevent  a  multiplicity  of  suits,  to  pro- 
tect against  irreparable  damages,  and  to  afford  complete  relief, 
the  plaintiff'  is  compelled  to  seek  the  equitable  interference  of  the 
court.  When  the  action  came  on  for  trial  the  defendants'  coun- 
sel moved  for  a  trial  of  the  plaintiff's  claim  for  past  damages  by 
jury,  and  the  exception  to  the  denial  of  that  motion  raises  the 
main  question  presented  upon  this  appeal. 

The  clause  of  the  constitution  upon  which  the  ^demand  for  a 
jury  tpial  was  based  reads:  "The  trial  by  jury,  in  all  cases  in 
which  it  has  heretofore  been  used,  shall  remain  inviolate  for- 
ever." The  argument  for  the  appellants  is,  in  substance,  that 
there  were  two  independent  causes  of  action  stated  in  the  com- 
plaint, of  which  one  was  for  past  damages,  which,  prior  to  the 
constitution  of  1846,  was  cognizable  solely  in  a  court  of  law,  and 
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that,  under  the  Code,  it  com^s  within  the  equity  jurisdiction  of 
the  court  only  hy  reason  of  the  permission  to  join  in  one  com- 
plaint legal  and  equitable  causes  of  action.  By  section  970  of 
the  Code  of  Civil  Procedure,  which  was'  a  new  enactment,  it  is 
provided  that  "where  a  party  is  entitled  by  the  constitution,  or 
by  express  provision  of  law,  to  a  trial  by  a  jury  of  one  or  more 
issues  of  fact,  ...  he  may  apply  upon  notice  to  the  court  for 
an  order  directing  all  the  questions  arising  upon  that  issue  to 
be  distinctly  and  plainly  stated  for  trial  accordingly,"  where- 
upon the  court  must  so  order,  etc.  If  the  defendants  believed 
that  they  had  a  constitutional  right  to  a  jury  trial  of  some  issue 
of  fact  in  this  action,  it  would  have  been  the  natural  and  orderly 
way  for  them  to  make  an  application  to  the  court  under  this  sec- 
tion. The  complaint  appears  to  be  but  one  consecutive  narra- 
tive of  the  grounds  upon  which  the  equitable  interference  of 
the  court  is  alleged  to  be  necessary.  The  pretense  that  there  is  a 
separate  cause  of  action  rests  only  upon  the  demands  of  the  com- 
plainant that,  if  he  is  entitled  to  the  equitable  relief  of  an  in- 
junction, the  court  shall  adjudge  to  him  such  an  amount  for  the 
loss  sustained  by  the  defendants'  acts  as  shall  be  ascertained. 
Undoubtedly  the  claim  for  past  damages  sustained  by  plaintiff 
in  his  property  rights  from  the  defendants'  acts  could  have 
been  made  the  subject  of  an  action  at  law,  but  that  was  not  the 
cause  of  action  which  the  plaintiff  elected  to  assert  in  his  com- 
plaint, and  to  bring  to  trial.  What  he  attempted  by  instituting 
his  action  was  to  restrain  the  continuance  of  acts,  which  were 
constantly  injuring  and  would,  to  all  appearances,  constantly  in 
the  future  continue  to  injure  him,  in  ways  and  in  a  manner 
which  he  described  in  his  complaint.  That  was  a  form  of  relief 
demandable  and  cognizable  only  on  the  equity  side  of  the  court. 
Hence,  as  upon  the  face  of  the  complaint  the  plaintiff  alleged 
a  cause  of  action  for  equitable  relief,  if  the  defendants  con- 
ceived that  they  were  entitled  to  a  trial  by  jury  of  any  issue  of 
fact  involved  in  the  statements  of  the  complaint,  they  might 
have  moved  the  court  under  section  970,  and  then  the  question 
could  have  been  opportunely  and  properly  met.  Appellants  cite 
upon  this  point  the  decision  in  Colman  v.  Dixon,  50  N.  Y.  572; 
but  that  was  made  in  1872,  and  section  970  was  a  new  pro- 
vision, and  was  enacted  in  1877. 
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But,  whatever  tbe  effect  of  the  omission  to  take  this  course 
of  procedure,  we  need  not  determine  it  now,  inasmuch  as  the 
conclusion  we  have  reached  holds  the  right  to  a  separate  trial 
by  juiy,  as  to  the  amount  of  past  damages,  in  such  'an  action,  not 
to  be  within  the  purview  of  the  constitutional  guaranty.  The 
action  was  one  purely  for  a  court  of  equity,  for  the  main  relief 
sought  was  an  injunetion  against  the  diefendants,  restraining 
them  from  maintaining  and  operating  their  elevated  railroad. 
To  the  assertion  of  this  ground  for  the  equitable  interference  of 
the  court  the  facts  in  the  complaint  were  marshaled,  and  to  the 
necessity  for  granting  that  species  of  relief  every  allegation  of 
the  complaint  was  framed  and  calculated  to  lead.  There  was 
but  one  cause  of  action  stated  in  this  complaint,  and  that  was 
the  claim  for  relief  against  the  continued  trespass  upon  the  com- 
plainant's  properties.  The  demand  for  past  damages,  included 
in  the  prayer  for  judgment,  does  not  have  the  effect  to  set  up 
an  indepenident  cause  of  action.  It  is  nothing  more  than  a  de- 
mand that  the  court,  having  adjudged  the  plaintiff  entitled  to 
the  equitable  relief  prayed  for,  and  having  acquired  entire  juris- 
diction of  the  action,  will  assess  the  damages  which  appear  to 
have  been  sustained  down  to  the  trial.  It  lias  always  heen  a 
well-settled  and  familiar  rule  that  when  a  court  of  equity  gains 
jurisdiction  of  a  cause  before  it  for  one  purpose  it  may  retain 
it  generally.  To  do  complete  justice  between  the  parties  a  court 
of  equity  will  further  retain  the  cause  for  the  purpose  of  ascer- 
taining and  awarding  the  apparent  damages,  as  something  which 
is  incidental  to  the  main  relief  sought.  "While  this  is  done  on 
the  ground  that  the  remedy  for  the  damage  done  is  deemed  to 
be  incidental  to  the  relief  of  injunction,  the  principle  is  in  per- 
fect harmony  with  the  theory  of  the  jurisdiction  of  a  court  of 
equity.  Its  power  is  invoked,  and  it  interferes  to  restrain  a 
trespass  which  is  continuous  in  its  nature,  in  order  to  prevent  a 
multiplicity  of  suits;  and,  taking  jurisdiction  of  the  cause  for 
such  a  purpose,  it  may  retain  it  to  the  end,  and  elose  up  all  mat- 
ters for  legal  dispute  between;  the  parties  by  assessing  the  loss 
sustained  from  the  acts  which  it  has  restrained.  The  power  and 
practice  of  courts  of  equity  were,  as  it  was  forcibly  remarked  by 
Judge  Earl  in  the  case  of  Madison  Avenue  Baptist  Church,  73 
N.  Y.  82,  95,  "when  they  have  once  obtained  jurisdiction  of  a 
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case,  to  adlminister  all  the  relief  which  the  nature  of  the  ease 
and  the  facts  demand,  and  to  bring  such  relief  down  to  the  close 
of  the  litigation  between  the  parties."  The  fact  that  a  money 
judgment  is  ordered  against  the  defendant  for  the  plaintiff's 
loss  affords  no  peculiar  ground  for  attacking  equity's  jurisdic- 
tion. That  is  frequently  the  case  in  actions  of  an  unquestioned 
equitable  nature.  Quite  recently  Judge  Finch,  in  Van  Rensse- 
laer V.  Van  Rensselaer,  113  N.  Y.  207,  21  N.  E.  Rep.  75,  ob- 
served, with  respect  to  an  objection  to  the  jurisdiction  of  a  court 
of  equity  that  the  final  relief  would  be  a  personal  judgment,  that 
it  would  not  in  that  manner  lose  its  jurisdiction  of  an  action  of 
an  equitable  character.  The  jurisdiction  "once  acquired,"  he 
said,  "it  retains  to  the  end,  even  though  it  may  turn  out  that 
adequate  relief  is  reached  by  a  merely  personal  judgment.  That 
is  not  an  uncommon  occurrence."  Instances  are  frequent  in 
which  a  court  of  equity  decrees  the  payment  of  money  as  an  in- 
cident of  the  grant  of  equitable  relief,  and  that  feature  does  not 
suffice  to  qualify  the  jurisdiction.  But  I  think  we  should  con- 
sider the  question  to  have  been  settled,  upon  the  authority  of 
several  decisions'  of  this  court.  In  the  case  of  Williams  v.  Rail- 
road Co.,  16  N.  Y.  97,  the  opinion  was  delivered  by  Judge 
Samuel  Selden.  That  was  a  suit  in  equity,  brought  to  restrain 
the  defendants  from  using  the  street  with  their  railway,  and  to 
recover  damages  for  past  use.  The  eonelusion  arrived  at,  as  ex- 
pressed in  the  opinion,  was  that  "it  follows  that  the  defendants, 
in  constructing  their  road.  ,  .  .  were  guilty  of  an  unwarranta- 
ble intrusion  and  trespass  upon  plaintiff's  property,  and  that 
he  is  entitled  to  relief.  Although  he  had  a  remedy  at  law  for  the 
trespass,  yet,  as  the  trespass  was  of  a  continuous  nature,  he  had 
a  right  to  come  into  a  court  of  equity,  and  to  invoke  its-  restrain- 
ing power,  to  prevent  a  multiplicity  of  suits,  and  can,  of  course, 
recover  his  daimages  as  incidental  to  this  equitable  relief.  There 
may  be  doubt  as  to  his  right  to  recover  in  this  suit  the  damages 
upon  the  lots  which  have  been  sold,  because  as  to  those  lots  there 
was  no  occasion  to  ask  any  equitable  relief,  and  to  permit  the 
damages  to  be  assessed  in  this  suit,  in  effect,  deprives  the  de- 
fendants of  the  right  to  have  them  assessed  by  a  jury.  But,  as 
this  question  has  not  been  raised,  it  is  unnecessary  to  consider 
it."    There  are  two  things  to  be  noted  in  that  opinion.    In  the 
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first  place,  the  damages  already  sustained  were  deemed  within 
the  power  of  a  court  of  equity  to  award  as  an  incident  of  its 
jurisdiction  over  the  action.  This  idea  is,  in  fact,  emphasized 
by  the  suggestion  as  to  the  lots  which  had  been  sold,  because  it 
is  clear  that  the  court  regarded  its  right  to  award  the  damages 
as  a  matter  connected  with  or  dependent  upon  the  ground  for 
granting  any  equitable  relief ;  that  is  to  say,  as  to  the  property 
to  be  protected  by  the  decree  of  the  court  against  the  defend- 
ants' acts,  the  damages  caused  to  it  could  be  assessed  by  the 
court;  but  as:  to  that  portion  withdrawn  by  the  sale  it  might 
be  doubtful,  because  not  the  subject  of,  or  entitled  to,  the 
equitable  relief.  It  is  very  obvious  that  the  court  had  in  mind 
the  question  as  to  the  right  of  trial  by  jury.  In  the  second  place 
it  may  be  noted  that  the  opinioni  speaks  of  the  assessment  of  the 
damages.  This  definition  of  an  assessment  of  the  damages  seems 
to  me  to  put  the  action  of  the  court  in  line  with  just  what  courts 
of  equity  have  always  done  in  cases  over  which  they  have  gained 
jurisdiction;  that  is  to  say,  they  proceed  to  inquire  directly,  or 
by  reference,  or  otherwise,  as  to  the  damages  s-ustained,  and  as- 
sess them  accordingly.  When,  later,  the  same  case,  entitled  as 
Henderson  et  al.,  after  a  new  trial,  came  up  again  (78  N.  Y. 
423),  the  opinion  of  the  court  was  delivered  by  Judge  Danforth, 
who  again  upheld  the  plaintiff's  right  to  invoke  the  equitable 
power  of  the  court,  and  held  that  he  could,  ' '  of  course,  recover 
his  damages  as  incidental  to  this  equitable  relief;"  and  he  stated 
it  to  be  ' '  an  elementary  principle ' '  that  ' '  when  a  court  assumes 
jurisdiction  in  order  to  prevent  a  multiplicity  of  suits  it  will 
proceed  to  give  full  relief  both  for  the  tortious  act  and  the  result- 
ing damages."  The  opinion  was  carefully  written,  and  'based 
upon  the  authority  of  many  cases.  Recently  again,  in  the 
case  of  Shepard  v.  Railroad  Co.,  117  N.  Y.  442,  23  N.  E.  Rep. 
30,  it  was  said  of  these  actions  that  they  were  necessarily  *'on 
the  equity  side  of  the  court,  as  the  main  relief  sought  was  the 
injunction  against  the  defendants,"  and  that  in  them  the  com- 
plainants could  "recover  the  damages  they  have  sustained  as 
incidental  to  the  granting  of  the  equitable  relief."  This  view,  as 
stated  in  that  opinion,  was  expressly  based  upon  the  "Williams 
and  Henderson  cases,  and  upon  the  supposed  equitable  princi- 
ples governing  such  actions.     The  Shepard  Case  somewhat  con- 
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spicuously  illu^rates  the  powers  a  court  of  equity  may  arrogate 
to  Itself  with  the  object  of  completely  determining  and  quieting 
the  questions  before  it  when  it  has  once  acquired  jurisdiction  of 
the  action.  It  follows,  in  that  respect,  a  rule  long  established 
by  authority.  It  is  true  that  in  these  cases  the  right  to  demand 
a  jury  trial  as  to  past  damages  was  not  precisely  or  in  terms 
stated  as  the  proposition  advanced;  but  that,  as  it  seems  to  me, 
would  be  a  very  narrow  evasion  of  the  effect  of  the  opinions  de- 
livered. They  did  consider  the  nature  of  such  actions,  and  de- 
liberately declared  the  power  of  the  court  in  equity,  as  an  inci- 
dent of  the  main  relief  of  injunction,  to  assess  the  damages 
sustained.  In  Carpenter  v.  Osbora,  102  N.  Y.  552,  7  N.  E. 
Rep.  823,  the  court,  in  an  action  to  set  aside  certain  conveyances 
as  fraudulent,  granted  the  equitable  relief  prayed  for,  and,  in 
addition,  decreed  the  judgment  a  lien  upon  the  land  for  some  un- 
paid installments  of  interest,  to  the  payment  of  which  the  de- 
fendant had  obligated  himself  in  a  certain  agreement.  Chief 
Judge  RuGER  delivered  the  opinion  of  this  court  in  affirmance 
of  the  judgment,  and  said:  "This  principle  has  been  applied 
in  m^any  cases  in  awarding  judgment  for  pecuniary  damages, 
even  when  the  party  had  an  adequate  remedy  at  law,  if  the  dam- 
ages were  connected  with  a  transaction  over  which  the  courts  had 
jurisdiction  for  any  purpose;  although  for  the  purpose  of  col- 
lecting damages  merely  they  would  not  have  had  jurisdiction." 
In  support  of  the  principle  declared  by  him,  the  learned  judge 
cited  Pom.  Eq.  Jur.  §  181,  and  various  cases. 

I  think  some  confusion  of  thought  concerning  the  constitu- 
tional guaranty  of  a  trial  by  jury  may  arise  in  a  misapprehen- 
sion as  to  its  proper  application.  That  provision  relates  to  the 
trial  of  issues  of  fact  in  civil  and  criminal  proceedings  in  the 
courts,  as  it  was  held  by  the  chancellor  in  the  case  of  Beekman 
V.  Railroad,  3  Paige,  45.  Where  the  trial  of  a  civil  proceeding 
presents  for  determination  a  question  of  fact  the  right  of  trial 
by  jury  is  proper,  and'  can  be  invoked.  But  an  action  brought 
to  restrain  the  commission  of  trespasses  which  are  continuous  in 
their  natui-e  is  necessarily  in  equity,  and  the  court  interferes  to 
prevent  multiplicity  of  suits,  and  grants  equitable  relief  by  way 
of  an  injunction.  The  question  presented  for  determination  in 
such  an  action  is  one  of  law,  whether,  upon  the  facts  to  be  estab- 
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lished  upon  the  trial,  the  plaintiff  is  entitled  to  such  relief. 
Upon  the  proofs,  showing  the  nature  of  the  trespasses,  and  the 
consequent  injury  to  the  complainant's  property,  the  court  de- 
cides the  question  of  plaintiff's  right  to  an  injunction.  It  does 
not  seem  to  me  that  it  can  be  said  that  any  issue  of  fact  as  to 
damage  remains.  That  was  necessarily  decided  in  the  action, 
and  all  that  remains  is  to  fix  its  amount ;  and  I  do  not  think  the 
constitutional  provision  was  aimcfd  at  such  a  proceeding.  As  de- 
fined by  the  chancellor  in  the  case  above  referred  to,  it  seems 
difficult  to  rationally  give  it  an  application  to  what  is  simply  an 
assessment  of  the  damages. 

In  our  former  court  of  errors  Chancellor  (then  Judge)  Kent 
held,  in  Armstrong  v.  Gilchrist,  2  Johns.  Cas.  424,  431  (decided 
in  1800),  that  ''the  court  of  chancery,  having  acquired  cogni- 
zance of  a  suit,  for  the  purpose  of  discovery  or  injunction,  will, 
in  most  cases  of  account,  whenever  it  is  in  full  possession  of  the 
merits,  and  has  sufficient  materials  before  it,  retain  the  suit  in 
order  to  do  complete  justice  between  the  parties  and  to  prevent 
useless  litigation  ayid  expense.''  That  case  was  upon  a  bill  for 
specific  relief,  and  to  restrain  an  action  at  law  brought  to  re- 
cover the  value  of  certain  bank-stock,  and  it  set  up  certain 
equitable  considerations  as  against  the  justice  of  a  recovery  in 
the  other  action.  The  chancellor  below  decided  against  the 
whole  relief  sought  by  the  bill,  and  decreed  in  favor  of  the  de- 
fendants that  the  complainants  should  pay  them  the  value  of  the 
stock,  and  ordered  a  reference  to  state  the  account.  This  pro- 
cedure the  court  of  errors  upheld  as  being  right,  and  the  duty 
of  the  chancellor  to  follow,  I  do  not  consider  the  cases  cited  by 
the  appellants  to  be  at  all  controlling  upon  the  question.  In 
Murray  v.  Hay,  1  Barb.  Ch.  59,  the  bill  was  filed  by  two  per- 
sons, who  were  owners  of  different  dwelling-houses  in  severalty, 
having  no  joint  interest  in  either  of  them,  to  restrain  a  nuisance 
which  was  a  common,  but  not  a  joint,  injury  to  both  complain- 
ants. The  objection  to  the  prayer  for  an  account  and  compensa- 
tion for  their  respective  damages  was  upon  the  ground  of  multi- 
fariousness, and  so  considered.  Another  case,  of  Hudson  v. 
Caryl,  44  N.  Y.  553,  was  an  action  to  recover  damages  for  the 
overflowing  of  plaintiff's  lands,  and  to  compel  the  removal  of 
the  dam;  and  the  decision  turned  upon  the  ancient  right  to  a 
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jury  trial  in  such  an  action  of  nuisance,  which  the  Code  had  not 
affected.  It  was  not  an  action  in  equity  to  restrain  a  nuisance, 
which,  according  to  Judge  Andrews'  opinion  in  the  Cogswell 
Case,  supra,  would  not  be  an  action  for  a  nuisance  directed  by 
the  Code  to  be  tried  by  jury.  But  the  judge  who  delivered  the 
opinion  of  the  majority  of  the  commission  of  appeals  in  Hudson 
V.  Caiyl  spoke  obiter  in  his  remarks  upon  the  general  right  of 
trial  by  jury,  as  his  opinion  indicates,  for  he  says  (page  555)  : 
"But,  whatever  may  be  said  or  decided  in  regard  to  the  trial  of 
other  actions,  in  which  two  causes  of  action — one  exclusively  of 
legal,  and  another  exclusively  of  equitable,  cognizance,  arising 
out  of  the  same  transactions — are  united,  this  action  should,  for 
an  independent  reason,  have  been  tried  by  jury,  and  that  is  that 
the  action,  when  brought  for  the  double  object  of  removing  the 
nuisance  and  recovering  the  damages  occasioned  by  it,  was  always 
tried  by  jury;"  and  he  proceeds  to  refer  to  Blackstone  and  to 
the  old  Revised  Statutes.  As,  therefore,  "a  case  is  presented  in 
which  a  trial  by  jury  has  been  heretofore  used,"  the  commis- 
sioner concluded  it  was  error  to  refuse  it. 

It  does  not  seem  to  me  necessary  to  pursue  further  the  con- 
sideration of  authorities.  The  respondent's  counsel  has  cited 
others  in  this  and  the  lower  courts.  In  a  note  to  Armstrong  v. 
Gilchrist,  supra,  will  be  found  reference  to  other  early  cases  in 
this  state  and  in  the  United  States  supreme  court  in  support  of 
the  "settled  rule  that  when  the  court  of  chancery  has  gained 
jurisdiction  of  a  cause  for  one  purpose,  it  may  retain  it  generally 
for  relief."  Underlying  the  system  upon  which  courts  of  equity 
have  exercised  their  power,  as  I  understand  it,  is  the  principle 
that  when  they  have  gained  jurisdiction  of  a  cause  hy  reason  of 
the  infirmity  of  the  courts  of  law  to  entertain  it,  or  to  give  full 
relief,  they  will  retain  their  control  of  the  cause  generally,  and 
settle  up  the  whole  mutter  between  the  parties.  I  have  discussed 
the  question  here  at  considerable  length,  in  order  that  a  rule, 
long  settled  by  careful  judicial  utterances,  and  in  itself  reason- 
able and  commendable  as  promoting  the  public  convenience  in 
the  disposition  of  litigated  causes,  might  not,  at  this  day,  be 
shaken  by  doubts.  The  conclusion  which  I  think  we  must  reach 
is  that,  in  this  complaint,  the  cause  of  action  is  single,  and  con- 
stitutes a  claim  for  equitable  relief,  and  there  is  not  mixed  up 


210  MAXIMS  OF  EQUITY. 

with  it  a  cause  of  action  for  legal  relief.  The  facts  alleged  as  a 
basis  for  an  appeal  to  the  court  to  exert  its  equitable  power  may 
well  have  constituted  a  claim  for  legal  relief,  and  might  have 
been  set  up  in  an  action  at  law;  but  that  consideration  cannot 
affect  nor  change  the  equitable  nature  of  the  action  itself.  It 
was  not  error,  therefore,  to  deny  the  motion  for  a  trial  by  jury 
as  to  past  damages,  and  the  court  could  competently  proceed 
with  the  tr?al  of  the  cause  in  equity.  The  only  other  point 
presented  to  us  upon  this  appeal  is  that  it  was  error  to  award 
damages  for  portions  of  the  property  which  were  in  the  posses- 
sion of  tenants.  As  to  thus  question  the  case  is  controlled  by 
the  decision  of  the  Kernochan  Case,  29  N.  E.  Rep.  65  (at  this 
term).  The  judgment  should  be  affirmed,  with  costs. 
All  concur,  except  Earl  and  Peckham,  JJ.,  dissenting. 


MAXIMS   OF   EQUITY. 

He  Who  Seeks  Equity  Must  Do  Equity,  Etc.* 

COMSTOCK  V.  JOHNSON. 

46  N.  Y.  615.     1871. 

Church,  C.  J.  The  principal  question  in  this  case,  involving 
the  construction  of  the  grant  of  water,  was  correctly  decided  in 
the  court  below.  It  is  well  settled  in  this  State  that  the  terms 
used  in  this  grant  are  to  be  taken  as  a  measure  of  the  quantity 
of  water  granted,  and  not  a  limitation  of  the  use  to  the  particu- 
lar machinery  specified.  Wakely  v.  Davidson,  26  N.  Y.  387; 
Cromwell  v.  Selden,  3  id.  253.  It  was  found  by  the  court  that, 
at  the  time  the  defendant  shut  the  water  off,  be  asserted  that 
the  plaintiff  had  forfeited  his  right  to  the  water,  and  claimed  a 
right  to  shut  it  off.  In  this  he  was  mistaken.  In  depriving  the 
plaintiff  of  the  use  of  the  water  under  an  assertion  of  forfeiture, 
he  rendered  himself  amenable  to  the  process  of  the  court  for 
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the  protection  of  the  plaintiff's  rights.  The  judgment  enjoining 
the  defendants  from  depriving  the  plaintiff  of  the  quantity  of 
water  to  which  he  was  entitled  under  his  deed,  cannot  he  dis- 
turbed. The  only  serious  question  in  the  case  relates  to  the  use 
of  the  buzz  saw  in  front  of  the  mill.  The  plaintiff  did  not,  by 
his  deed,  acquire  the  title  to  the  land  in  front  of  the  mill,'  be- 
cause the  description  is  limited  to  the  land  upon  which  the  mill 
stands,  but  he  did  acquire  an  easement  in  such  land  for  the  pur- 
pose of  ingress  and  egress  and  also  for  the  purpose  of  piling 
and  sawing  wood  for  the  use  of  the  mill,  as  it  had  been  used 
and  enjoyed  for  forty  years.  Everything  necessary  for  the 
full  and  free  enjoyment  of  the  mill  passed  as  an  in- 
cident, appurtenant  to  the  land  conveyed.  2  Kent's  Cora. 
467;  Blaine's  Lessee  v.  Chambers,  1  Serg.  &  Rawle,  174.  But 
this  would  not  authorize  the  plaintiff  to  erect  and  use  machinery 
upon  this  land  not  necessary  to  the  use  of  the  mill,  as  it  had  been 
used,  and  would  not  authorize  the  use  of  the  buzz  saw  upon  that 
land.  The  objection  is  not  that  the  plaintiff  propelled  the  buzz 
saw  with  the  water  from  the  dam,  as  he  had  the  right  to  use 
the  water  for  any  machinery  and  in  any  place  which  he  was  en- 
titled to  occupy ;  but  he  could  not  occupy  the  space  in  front  of 
the  mill  for  that  purpose.  At  the  time  the  water  was  shut  oft' 
by  the  defendants,  it  was  being  used  only  to  propel  this  saw; 
and  it  is  claimed  that  the  defendants  were  justified  in  shutting 
off  the  water  from  that  machinery;  and  for  that  reason  the  judg- 
ment should  be  reversed,  or,  at  least,  that  it  should  be  modified 
so  as  to  restrain  the  plaintiff  from  using  his  buzz  saw  on  the 
defendants'  premises.  As  we  have  seen,  the  judgment  against 
the  defendants  is  fully  warranted  by  the  findings,  and  the  ques- 
tion is,  whether  any  modification  should  be  made  against  the 
plaintiff.  It  is  a  rule  of  equity  that  he  who  asks  equity  must 
do  equity.  The  plaintiff  was  in  fault  in  using  the  buzz  saw  on 
the  defendants'  premises.  It  is  said  that  this  was  an  independ- 
ent transaction,  for  which  the  defendants  might  have  an  action ; 
and  this  was  the  view  of  the  court  below.  The  rule  referred  to 
will  be  applied  when  the  adverse  equity  grows  out  of  the  very 
controversy  before  the  court,  or  of  such  circumstances  as  the 
record  shows  to  be  a  part  of  its  history,  or  is  so  connected  Avith 
the  cause  in  litigation  as  to  be  presented  in  the  pleadings  and 
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proofs,  with  full  opportiinity  afforded  to  the  party  thus  recrimi- 
nated to  explain  or  refute  the  charges.  Tripp  v.  Cook,  26  Wend. 
143 ;  McDonald  v.  Neilson,  2  Cow.  190 ;  Casler  v.  Shipman,  35 
N.  Y.  533. 

All  the  facts  connected  with  the  right  of  the  plaintiff  to  use 
the  buzz  saw  were  not  only  spread  out  upon  the  record,  but  were 
in  fact  litigated  upon  the  trial,  and,  as  to  his  strict  legal  rights, 
are  undisputed ;  and  we  cannot  say  that,  but  for  his  use  of  the 
saw  on  the  defendants'  premises,  the  water  would  not  have  been 
shut  off.  "Whether  this  was  so  or  not,  the  controversy  in  rela- 
tion to  his  right  to  use  the  saw  was  involved  in  the  litigation, 
and  was  intimately  connected  with  the  wrongful  act  of  the  de- 
fendants ;  and,  being  so,  it  is  proper  to  apply  the  equitable  rule. 
It  is  not  indispensable  to  the  application  of  this  rule  that  the 
fault  of  the  plaintiff  should  be  of  such  a  character  as  to  author- 
ize an  independent  action  for  an  injunction  against  him.  The 
plaintiff,  in  strictness,  was  in  the  wrong  in  placing  his  buzz  saw 
in  front  of  the  mill.  The  defendants  were  in  the  wrong  in 
shutting  off  the  water,  and  especially  in  asserting  a  forfeiture; 
and,  as  both  parties  are  in  court  to  insist  upon  their  strict  legal 
rights,  we  think  substantial  justice  will  be  done  by  modifying 
the  judgment  so  as  to  enjoin  the  plaintiff  from  using  the  buzz 
saw  on  the  land  in  front  of  his  mill,  and,  as  modified,  judgment 
affirmed,  without  costs  to  either  party  against  the  other  in  this 
court. 

All  concur.  Judgment  accordingly. 


PLUMMER  V.  KEPPLER  ET  AL. 

26  N.  J.  Eq.  481.     1875. 

Bill  in  equity  for  specific  performance  of  a  contract  to  convey 
lands. 

Van  Fleet,  V.  C.  The  complainant  asks  the  specific  per- 
formance of  a  contract  whereby  he  agreed  to  convey  to  Mr. 
Keppler  a  house  and  lot  on  Grier  avenue,  in  Elizabeth  City,  at 
a  valuation  of  $15,750,  and  the  defendant,  in  payment  of  that 
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sum,  agreed  to  pay  $750  in  inoney,  to  assume  the  payment  of  a 
mortgage  for  $7,500  on  the  property  to  be  conveyed  to  him,  and 
to  convey  to  the  complainant  a  house  and  lot  on  Anna  street,  in 
the  same  city,  valued  at  $7,500.  The  cash  payment  was  made 
at  the  execution  of  the  contract. 

Among  the  defenses  set  up  it  is  alleged  the  complainant  pro- 
cured the  contract  by  fraudulent  representations  as  to  the  cost 
of  the  house  which  he  had  recently  built,  and  as  to  the  value 
of  the  lot  whereon  it  stood.  If  these  facts  are  established,  the 
complainant's  prayer  must  be  denied.  On  a  bill  for  specific 
performance  the  court  will  grant  or  refuse  its  aid  according  to 
the  justice  of  the  case;  it  will  never  extend  its  aid  to  a  suitor 
who  has  practiced  a  fraud,  or  procured  the  contract  by  a  mis- 
representation of  a  material  fact.  Miller  v.  Chetwood,  2  N.  J. 
Eq.  208;  2  Chit.  Cont.   (11th  Am.  Ed.)   1473. 

An  intentional  misrepresentation  of  a  fact  materially  affect- 
ing the  value  or  use  of  the  property,  will  d'cprive  the  party 
making  it  of  all  right  to  a  remedy  in  equity.  Wuesthoff  v. 
Seymour,  24  N.  J.  Eq.  69. 

The  remedy  by  specific  performance  is  discretionary;  the 
question  is  not  what  must  the  court  do,  but  what,  in  view  of 
all  the  circumstances  of  the  case  in  judgment,  should  it  do  to 
further  justice.  When  the  contract  has'  been  fairly  procured  and 
its  enforcement  will  work  no  injustice  or  hardship,  it  is  enforced 
almost  as  a  matter  of  course ;  but  if  it  has  been  procured  by  any 
sort  of  fraud  or  falsehood,  or  its  enforcement  will  be  attended 
with  great  hardship  or  manifest  injustice,  the  court  will  refuse 
its  aid.  Seymour  v.  Delancey,  6  Johns.  Ch.  222 ;  King  v.  Mor- 
f ord,  1  N.  J.  Eq.  281 ;  Rodman  v.  Zilley,  Id.  324 ;  Conover  v. 
Warden,  20  N.  J.  Eq.  273 ;  Story,  Eq.  Jur.  §§  750<z,  751. 

In  view  of  the  evidence  there  can  be  no  doubt  that  on  the 
evening  the  contract  was  executed,  and  just  before  it  was  signed, 
the  complainant  represented  to  the  defendant  that  his  house 
had  cost  from  $10,000  to  $11,000,  besides  the  outlay  for  gas  fix- 
tures, summer  pieces,  inlaid  doors,  and  the  value  of  his  services 
as  architect,  and  that  land  adjacent  to  his  lot  had  been  sold  a 
few  days  before  for  $100  a  foot.  Five  persons  were  present, — 
the  defendant  and  his  wife,  the  complainant,  Greorge  L.  Meyer, 
the  broker  negotiating  the  contract,  land  who  has  been  called 
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as  a  witness  for  the  complainant,  and  Mr.  William  II.  Pooler, 
who  had  owned  the  lot  on  which  the  house  was  built,  having  con- 
veyed it  to  the  complainant  with  an  understanding  he  should 
be  paid  for  it  on  its  sale  with  the  house,  at  the  rate  of  $70  a  foot, 
and  also  that  he  should  then  be  entitled  to  one-half  of  the  profit 
made  on  the  house.  The  defendant  and  his  wife  testify,  clearly 
and  positively,  to  the  foregoing  representations.  The  complain- 
ant says,  generally,  he  never  represented  to  the  defendant  that 
the  house  had  cost  $11,000,  but  when  required  to  repeat  the 
conversation  at  the  signing  of  the  contract,  says  the  defendant 
and  he  had  the  usual  conversation  occurring  between  parties 
dealing,  but  declares  he  cannot  give  the  particulars.  Mr.  Meyer 
makes  no  allusion  to  the  occurrences  preceding  or  attending  the 
signing  of  the  contract.  While  Mr.  Pooler  denies  hearing  any 
representations  respecting  the  value  of  the  property  made  by 
the  complainant,  he  so  far  corroborates  the  defendant  and  his 
wife  as  to  say  that  just  before  the  execution  of  the  contract 
Mr.  Meyer  stated  to  the  defendant,  with  the  complainant's 
knowledge,  and  without  eliciting  any  sign  of  disapproval,  that 
the  lot  was  worth  $100  a  foot,  and  that  the  house  must  have 
cost  from  $10,000  to  $12,000,  as  it  was  unusually  well  built. 
These  representations  of  cost  and  value  correspond  exactly  with 
the  sum  fixed  as  the  purchase  money  to  be  paid  to  the  complain- 
ant,—lot,  fifty  feet  front,  $5,000 ;  house,  $10,750 ;  total  $15,750. 
They  embraced  material  facts.  That  pretending  to  state  the 
cost  of  the  house  rested  exclusively  in  the  knowledge  of  the  com- 
plainant. It  was  not  open  to  inspection  or  examination.  If  he 
said  anything,  he  was  bound  to  speak  the  truth.  It  is  obvious 
they  influenced  the  action  of  the  defendant.  When  the  contract 
was  produced  at  his  residence  on  the  evening  it  was  signed,  the 
sum  named  as  the  purchase  money  was  $15,500.  Before  it  was 
signed  this  sum  was  raised  to  $15,750.  Something  occurred 
there  before  the  signing,  which  induced  the  defendant  to  consent 
to  the  increase. 

Were  these  representations  true?  The  complainant  has  not 
attempted  to  show  their  truth.  No  attempt  has  been  made  to 
show  that  any  lands  on  Grier  avenue  were  ever  sold  for  $100  a 
foot.  The  complainant  admits  the  contract  price  for  building  his 
house  was  $6,666.     The  conviction  is  irresistible  that  these  rep- 
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resentations  were  known  to  be  untrue  at  the  time  they  were  ut- 
tered, and  that  they  were  made  to  entrap  the  defendant  into  a 
contract  to  take  complainant's  property  at  a  valuation  of  one- 
fourth,  or  at  least  one-fifth,  in  excess  of  its  fair  value.  A  court 
whose  delight  it  is  to  do  justice  will  not  give  its  aid  to  a  suitor 
whose  title  to  relief  rests  upon  an  engagement  procured  by  false 
words. 

Let  the  hill  he  dismissed  with  costs.    I  will  so  advise. 


EQUITY  AIDS  THE  VIGILANT,  NOT  THE  SLOTHFUL. 

ELLISON  v.  MOFFATT. 
1  Johns.   Ch.  46.    1814. 

The  Chancellor.  The  parties  lived  in  the  same  county, 
and,  without  accounting  for  the  delay,  the  plaintiff  suffered  a 
period  of  26  years  to  elapse,  from  the  termination  of  the  Ameri- 
can war,  to  the  time  of  filing  his  bill.  The  offer  made  by  the 
executors  being  for  peace,  and  without  any  recognition  of  the 
justness  of  the  demand,  and  being  rejected  by  the  plaintiff, 
cannot  affect  the  question. 

It  would  not  be  sound  discretion  to  overhaul  accounts,  in  fa- 
vor of  a  party  who  has  slept  on  his  rights  for  such  a  length  of 
time;  especially,  against  the  representatives  of  the  other  party, 
who  have  no  knowledge  of  the  original  transactions.  It  is 
against  the  principles  of  public  policy  to  require  an  account 
after  the  plaintiff  has  been  guilty  of  so  great  laches. 

The  bill  must  be  dismissed  on  the  ground  of  the  staleness  of 
the  demand,  but  without  costs. 


McLaughlin  v.  Mclaughlin,  et  al. 

20  N.  J.  Eq.  190.     1869. 

Bill  in  equity  for  partition  and  an  accounting.  Heard  on  ex- 
ceptions to  the  master's  reports  as  to  the  account  and  as  to  the 
value  of  a  dower  interest. 

Zabriskie,  Ch.     John  G.  McLaughlin  died  intestate,  May  2, 
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1861,  seized  of  a  number  of  houses  and  lots  in  Jersey  City,  in 
one  of  which  be  resided  at  his  death.  He  left  his  widow,  Abby 
Ann  McLaughlin,  and  six  children,  his  heirs  at  law.  Two  of 
these  children  were  minors  at  his  death.  Some  of  these  children 
were  children  of  his  widoAv,  the  others  were  children  of  his 
first  wife.  The  widow  remained  in  possession  of  the  mansion 
house  until  her  death,  on  the  20th  of  August,  1868.  Dower  was 
never  formally  assigned  to  her.  The  administration  of  the  per- 
sonal estate  of  her  husband  was  granted  to  her.  By  tacit  con- 
sent of  all  the  heirs  who  were  of  age,  she  assumed  the  manage- 
ment of  the  real  estate,  collected  the  rents,  paid  the  taxes  and 
repairs,  and  rented  out  such  parts  as  it  was  necessary  to  rent. 

The  bill  in  this  case  was  filed  in  her  lifetime  for  a  partition, 
and  for  an  account  by  her  of  the  rents  of  the  estate. 

The  master  reported  that  a  partition  could  not  be  made  with- 
out great  injury,  and  that  the  property  should  be  sold,  and  that 
the  dower  of  the  widow  should  be  sold  with  the  lands.  The 
lands  were  all  sold  in  the  life  of  the  widow,  and  all  conveyed 
except  one  lot  in  Green  street,  which,  upon  refusal  of  the  pur- 
chaser to  comply  with  his  contract,  was  ordered  to  be  re-sold, 
and  was  re-sold  after  her  death.  On  the  28th  of  June,  1868,  the 
widow  filed  her  petition  electing  to  accept  a  gross  sum  in  lieu 
of  her  dower,  and  an  order  was  made  on  July  7,  1868,  to  refer 
it  to  the  master  to  ascertain  and  compute  the  value  of  her  dower. 
She  had,  in  compliance  with  the  prayer  of  the  bill,  rendered  her 
account  of  the  rents  and  profits  of  the  estate,  in  Avhich  she 
charged  five  per  cent,  for  collecting  them,  and  claimed  one-third 
as  due  to  her  in  her  right  as  dowress,  but  did  not  charge  herself 
with  the  rent  of  the  mansion  house,  and  the  office  on  the  ad- 
joining lot,  which  had  been  occupied  as  such  by  her  husiband,  in 
his  lifetime.  It  was  also  referred  to  the  master  to  examine  and 
state  her  account. 

The  master  made  a  separate  report  upon  each  order  of  refer- 
ence to  him.  In  the  report  upon  the  order  to  state  the  accounts, 
he  charged  her  with  the  value  of  the  mansion  house  from  the 
death  of  her  husband,  or  rather  from  May  1st,  the  day  before  his 
death.  To  this  the  complainant,  as  executrix  of  her  mother,  the 
widow,  excepts,  claiming  that  as  dower  was  never  assigned,  the 
widow  was  entitled  by  virtue  of  the  statute  to  remain  in  posses- 
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sion  of  the  mansion  house  and  messuage  attached,  without  rent, 
until  dower  was  assigned. 

The  master  admits  the  right  under  the  statute,  and  bases 
his  action  on  the  ground  that  dower  was  virtually  and  equitably 
assigned  to  the  widow  in  the  whole  property  by  her  taking 
possession  of  the  whole,  with  the  assent  of  the  heirs,  and  appro° 
priating  one-third  of  the  rents  of  the  whole  to  her  own  use ;  and 
that  the  provision  of  the  statute  which  was  intended  to  protect 
the  widow  in  her  estate  as  dowress,  an  estate  favored  at  law, 
against  the  injustice  or  delay  of  the  heirs,  was  not  intended 
to  secure  to  her  more  than  one-third  of  the  rents,  and  more 
than  her  due  in  a  case  like  this,  where  the  heirs  left  in  her  hands 
the  whole  estate  to  retain,  by  her  own  action,  the  amount  due  to 
her;  that  assignment  of  dower  requires  no  particular  form,  and 
may,  in  some  cases,  be  of  one-third  of  the  tolls  of  a  mill  or  of 
the  produce  of  lands,  which,  if  assigned  and  accepted  as  dower, 
should  be  equivalent  to  an  assignment  at  law  or  in  equity.  To 
this  conclusion  of  the  master  I  assent.  And  even  without  such 
equitable  assignment,  I  am  of  opinion  that  a  widow  who  claims 
one-third  of  the  rents  of  the  lands  other  than  the  mansion  house 
and  messuage,  must  be  willing  to  account  for  the  value  of  the 
part  occupied  by  her. 

Damages  for  the  detention  of  dower  were  not  recovered  at 
common  law,  but  only  by  the  statute  of  Merton ;  and  after  that 
statute  the  rule  was  settled  by  the  courts  of  common  law,  that 
if  the  widow  died  before  the  damages  for  detention  were  as- 
sessed, they  could  not  be  recovered.  2  Bac.  Abr.  395,  tit. 
"Dower;"  I;  Park,  Dower,  309.  Nor  could  damages  be  recov- 
ered, if  the  widow  died  before  dower  was  assigned;  nor  if  she 
accepted  the  dower  assigned  by  the  heir,  or  by  proceedings  in 
chancery.  Park,  Dower,  310;  Co.  Litt.  33a.  But  in  such  cases 
the  value  of  the  dower  for  the  time  it  was  wrongfully  detained 
may  be  recovered  in  equity.  Curtis  v.  Curtis,  2  Brown,  Ch.  629, 
632 ;  Dormer  v.  Fortescue,  3  Atk.  130 ;  Park,  Dower,  332 ;  John- 
son V.  Thomas,  3  Paige,  377;  2  Bac.  Abr.  396,  "Dower,"  I;  Vin. 
Ahr.  "Dower,"  S,  a,  §20;  Hamilton  v.  Ld.  Mohun,  1  P.  Wms. 
118. 

The  courts  of  law  in  assessing  damages  for  the  detention,  al- 
low, as  reprises,  for  the  occupation  by  the  widow.     In  Walker 
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V.  Nevil,  Leon.  56,  quoted  in  2  Bac.  Abr.,  "Dower,"  I,  p.  394,  the 
court  reversed   the  judgment,   because   the   damages  were   for 
eight  years,  and  the  widow  had  occupied  for  part  of  the  eight 
years.    And  in  Woodruff  v.  Brown,  17  N.  J.  Law,  246,  three  of 
the  judges  in  their  opinions  say  that  what  had  been  received 
by  the  widow  might  be  deducted  from  the  value.    This  was  ap- 
proved in  Keeler  v.  Tatnell,  23  N.  J.  Law,  62.    And  in  the  case 
of  Hopper  v.  Hopper,  22  N.  J.  Law,  715,  although  the  court  of 
errors  refused  to  order  the  judgment  of  a  previous  term  to  be 
altered,  so  as  to  allow  a  plea  to  be  added  that  the  defendant  had 
satisfied  the  demandant  for  the  value  of  her  dower,  yet  at  the 
inquisition  which  was  taken  under  the  direction  of  Chief  Justice 
Green,   at  the   Bergen   circuit,  the   defendant  was   allowed  to 
prove,  as  part  satisfaction  of  the  value,  or  in  mitigation  of  the 
damages,  that  the  demandant  had  occupied  one-half  the  man- 
sion house  from  the  death  of  her  husband.    And  it  could  never 
be  permitted,  where  the  only  land  out  of  which  dower  is  claimed 
is  the  mansion  house  and  messuage,  that  a  widow,  who  had 
occupied  the  whole  as  quarantine  from  the  death  of  her  husband, 
should  recover  in  addition  one-third  of  the  value  as  damages; 
and  yet  tliis  would  be  the  result,  if  the  value  assessed  must  be 
one-third  of  the  whole  value  without  regard  to  occupation  by 
the  widow. 

A7id  a  court  of  equity,  in  such  case,  will  not  give  damages 
beyond  the  amount  established  by  law\  especially  when  such 
damages  are  inequitable.  But,  on  the  other  hand,  where  a  widow 
comes  into  this  court  to  claim  the  value  of  her  dower,  in  a  case 
where  such  value  could  not  be  recovered  at  law,  she  will  be  re- 
quired to  do  equity,  and  will  be  allowed  only  to  recover  the  value 
of  the  dower  detained,  that  is,  the  value  of  one-third  of  the  whole 
estate,  deducting  the  value  of  the  part  occupied  by  her.  This 
may  be  done  by  allowing  her  to  occupy  the  mansion  house  free 
of  rent  and  by  giving  her  out  of  the  residue  of  the  estate  so 
much  as  will  make  her  part  one-third  of  the  value  of  the  whole, 
if  anything  be  required  for  that  end.  On  both  grounds  the  re- 
port of  the  master  must  be  sustained,  and  this  exception  over- 
ruled. The  claim  of  the  widow  is  unjust  and  inequitable.  The 
excess  of  one  day's  rent  charged  by  the  master  by  mere  inad- 
vertence, may  be  corrected  without  a  re-stating  of  the  account. 


Mclaughlin  v.  Mclaughlin.  219 

The  next  exception  to  the  account  is  that  of  Samuel  C.  Mc- 
Laughlin and  wife.  It  is  to  the  charge  of  $150,  and  interest  on 
it  for  one  year's  rent  of  No.  147,  and  the  upper  part  of  No.  149, 
Green  street.  The  only  evidence  as  to  this  is  that  of  Samuel  C. 
McLaughlin  himself.  He  testifies  that  he  had  rented  of  his 
father  both  premises  for  the  year  ending  May  1st,  1861,  at  the 
rent  of  $300;  that  he  continued  to  occupy  them  the  next  year 
without  any  new  bargain.  This  usually  would  be  a  continuance 
of  the  former  tenancy  at  the  same  rent,  and  I  see  nothing  in 
this  case  to  prevent  the  application  of  this  rule.  I  am  of  opinion 
that  this  exception  must  be  sustained. 

The  next  exception  is  by  the  complainant  as  executrix  and 
legatee  of  the  widow,  to  the  master's  report  on  the  value  of  her 
dower. 

The  report  finds  that  she  is  not  entitled  to  have  a  gross  sum 
in  lieu  of  her  dower  in  the  Green  street  lot,  which  was  not  sold 
until  after  her  death.  The  report  is  founded  on  the  decision 
of  Chancellor  Green,  in  Mulford  v.  Hiers,  13  N.  J.  Eq.  13,  and 
is  fully  sustained  by  that  decision;  and  I  concur  entirely  with 
the  late  chancellor  in  the  principles  upon  which  that  conclusion 
is  based. 

Another  exception  to  that  report  is  to  the  principle  upon 
which  the  master  estimated  the  value  of  the  life  of  the  widow, 
and  the  gross  value  of  her  dower.  It  was  held  in  the  case  of 
Mulford  V.  Hiers,  above  referred  to,  that  when  a  dowress  had, 
in  a  partition  case,  consented  to  take  a  gross  sum  in  lieu  of  her 
dower,  the  right  to  have  such  sum  estimated  in  proportion  to  the 
value  of  her  life  at  the  time  of  consent,  became  a  vested  right, 
and  was  not  lost  by  her  death  before  the  value  was  ascertained 
and  settled.  That  principle  is  admitted  by  the  master,  and  is 
not  distputed  by  the  counsel  for  the  heirs.  But  as  she  died  two 
months  after  the  election,  and  before  the  making  of  the  report, 
the  master  has  assumed  that  the  value  of  her  life  is  settled  by 
its  actual  duration.  This  assumption  is  strictly,  and  in  fact, 
correct.  The  actual  value  of  her  life  was  at  that  election  only 
two  months.  But  this  is  not  the  manner  in  which  the  value  of 
such  a  life  is,  in  practice,  ascertained  in  judicial  proceedings. 
Where  one  is  in  a  state  of  ordinary  good  health,  and  has  an  aver- 
age expectancy  of  life,  the  value  of  the  life  is  ascertained  by  cal- 
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culation  from  tables  prepared  for  annuities  and  life  insurances, 
which  give,  with  great  reliability,  the  gross  value  of  an  annuity 
for  a  person  in  ordinary  good  health,  at  any  given  age.  In 
such  computation,  death  by  accident,  or  by  disease  subsequently 
contracted,  are,  on  principle,  disregarded.  It  is  a  risk  that  forms 
part  of  the  basis  of  the  computation.  But  these  tables  are  not 
a  safe  guide  where  a  person  is  not  in  ordinary  good  health,  and 
more  especially  when  afflicted  with  a  disease  incurable  in  its  na- 
ture, and  so  advanced  as  to  render  it  probable  that  death  will 
soon  ensue  from  it.  In  such  case  the  rule  here  applied  by  the 
master  that  the  actual  duration  of  the  life  is  the  best  measure 
of  its  probability,  is  perhaps  the  correct  rule.  But  this  is  not 
such  a  case.  Mrs.  McLaughlin  had  some  time  before  been  af- 
flicted, in  a  mild  form,  with  the  disease  of  which  she  died,  but  at 
the  time  of  her  election  it  had  left  her,  and  she  was  apparently 
free  from  it,  and  had  the  value  of  her  life  been  ascertained 
within  a  month  after  her  election,  with  all  the  evidence  that 
could  then  have  been  produced,  it  might  have  been  adjudged  of 
an  average  value  at  her  age.  But  although  the  fact  of  her  sub- 
sequent death,  within  two  months,  ought  not  in  this  case  to  be 
taken  as  the  test  of  the  value  of  her  life,  yet  the  fact  of  a  re- 
currence of  the  same  disease  which  had  previously  attacked  her 
in  a  milder  form,  and  that  from  its  virulence  and  rapid  prog- 
ress she  soon  died,  is  a  most  important  element  in  judging  of 
the  value  of  the  life.  It  may  be  with  probability  inferred  that 
the  tendency  to  that  disease  had  not  been  eradicated  from  her 
system,  and  that  its  lurking  seeds  only  awaited  development  to 
make  it  fatal.  Her  subsequent  fever,  and  the  great  and  almost 
unnatural  appetite  to  which  the  complainant  testifies,  may  have 
been  and  probably  were  the  effect  and  the  indication  of  the  con^ 
tinuance  of  the  malady.  Its  development  may  have  been  started 
and  continued  by  accidental  causes,  and  its  termination  caused 
or  hastened  by  want  of  skill  in  medical  or  surgical  treatment; 
and  therefore,  even  assuming  that  she  was  not  a  healthy  person 
at  the  time  of  her  election,  it  does  not  follow  that  her  actual  life 
is  the  true  legal  measure  of  its  value.  I  am  satisfied,  from  the 
evidence,  that  her  health  was  not  what  may  be  called  ordinary 
good  health,  and  that  her  life  was  not  of  the  average  value,  at 
the  time  of  the  election.    But  it  is  impossible  to  lay  down,  with 
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any  accuracy,  or  any  approach  to  accuracy,  from  the  testimony, 
what  ratio  her  life  bore  to  the  average  value  of  life  at  her  age ; 
and  I  do  not  think  that  the  opinions  or  speculations  of  physi- 
cians in  this  cas€  would  take  away  much  from  the  uncertainty. 
In  such  cases  the  life  insurance  offices  generally  decline  to  in- 
sure at  all,  but  this  court  cannot  decline  to  act,  and  allow  only 
the  annual  value.  The  statute  requires  that  some  estimate  shall 
be  made.  I  do  not  feel  willing  to  apply  the  rule  adopted  by  the 
master,  or  to  estimate  her  life  at  the  average  value  at  her  age. 
In  this  situation  I  must  adopt  some  mean.  The  adoption  must 
be  arbitrary  and  without  any  reason  that  can  be  assigned  with 
certainty  why  it  should  not  be  a  little  greater  or  a  little  less. 
Under  these  circumstances  I  shall  adopt  the  exact  mean  between 
the  value  of  her  dower  as  calculated  by  the  master,  and  that 
calculated  upon  the  value  of  a  life  of  a  person  at  her  age  in 
ordinary  health. 

The  errors  pointed  out  in  the  seventh  exception  of  the  com- 
plainant to  the  master's  account  being  mere  mistakes  in  carrying 
forward  figures  in  the  computation,  and  being  admitted  by  the 
defendants,  will  of  course  be  corrected. 

The  matters  contained  in  both  reports  must  be  referred  back  to 
the  master  to  be  corrected  on  the  principles  above  stated. 


HE  WHO  COMES  INTO  EQUITY  MUST  COME  WITH  CLEAN  HANDS. 

BLEAKLEY'S  APPEAL. 

66  Pa.  St.  187.     1870. 

^  Agnew,  J.  The  facts  of  this  case  are  few.  Robert  Lamber- 
ton  was  the  owner  of  a  judgment  for  $31,000,  entered  against 
Samuel  P.  Irvin  on  the  8th  day  of  June,  1865.  Irvin  had  pur- 
chased of  F.  D.  Kinnear,  Esq.,  lot  No.  449  in  Franklin  at  $2,600, 
of  which  $820  only  remained  unpaid,  and  would  fall  due  on  the 
6th  of  August,  1865,  with  a  provision  for  forfeiture  of  the  con- 
tract in  case  of  non-payment  for  thirty  days  after  it  fell  due. 
On  the  19th  of  July,  1865,  Irvin  assigned  his  contract  to  James 
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Bleakley,  binding  him  to  pay  the  $820  to  save  the  forfeiture, 
and  with  the  admitted  understanding  that  Irvin  should  refund 
the  $820  to  Bleakley,  settle  his  indebtedness  to  the  bank,  of 
which  Bleakley  was  cashier,  and  that  then  Bleakley  should  re- 
convey  to  Irvin 's  wife.  But  the  assignment  was  antedated  to 
the  1st  of  May,  1865,  thus  overreaching  Lamberton's  judgment. 
The  master  finds  that  this  was  done  to  defraud  the  plaintiff. 
The  finding  is  ably  vindicated  in  the  opinion  of  Judge  Trunkey. 
The  absolute  character  of  the  paper,  though  but  a  security,  the 
ag-reement  to  reconvey  to  Irvin 's  wife  instead  of  himself,  and  the 
attempt  of  Bleakley  to  use  the  paper  to  defeat  the  sheriff's  sale 
of  the  property  by  Lamberton  on  his  judgment,  evince  the  true 
motive  for  antedating  the  paper. 

Bleakley  paid  the  $820  to  Kinnear,  and  now  claims  a  decree 
for  this  sum,  before  specific  performance  shall  be  decreed  to 
Lamberton,  who  purchased  Irvin 's  title  at  the  sheriff's  sale. 
Kinnear  does  not  resist  specific  performance,  but  stands  ready 
to  convey  to  Lamberton,  whenever  the  covinous  assignment  to 
Bleakley  is  put  out  of  his  way.  It  is  Bleakley  who  resists  the 
decree  until  he  is  refunded  the  $820,  paid  upon  the  footing  of 
the  fraudulent  agreement  with  Irvin,  to  defeat  Lamberton's 
judgment.  Bleakley  is  made  a  party  to  the  bill  only  for  the 
purpose  of  putting  aside  the  covinous  assignment  to  enable  Kin- 
near to  convey  to  Lamberton.  The  question  then  is  whether  a 
chancellor  would  require  Lamberton  to  refund  the  $820  to  Bleak- 
ley, as  a  condition  to  setting  aside  the  assignment  and  entitling 
Lamberton  to  specific  perfonnance  of  Kinnear. 

But  clearly  Bleakley  cannot  demand  repayment  of  Lamber- 
ton either  at  law  or  equity.  And  first  he  is  not  entitled  to  sub- 
rogation to  Kinnear 's  rights.  Subrogation  is  not  a  matter  of 
contract  but  of  pure  equity  and  benevolence.  Kyner  v.  Kyner, 
6  Watts,  221;  Wallace's  Appeal,  5  Pa.  St.  103.  On  what  pre- 
tense, in  foro  conscientm,  can  a  party  attempting  to  carry  out 
a  scheme  of  fraud  against  another,  by  a  payment,  claim  com- 
pensation of  the  party  he  has  attempted  to  defraud?  Conscience 
and  benevolence  revolt  at  such  an  iniquity.  Again  Bleakley  did 
not  recognize  Kinnear's  title  by  the  pa.yinent.  lie  did  not  pro- 
fess to  bargain  for  it,  and  Kinnear  did  not  profess  to  sell  it  to 
him.    Tlis  act  was  siiii[)Iy  a  jiayment  and  no  more,  made  by  him 
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because  of  Irvin's  duty  to  pay,  and  accepted  by  Kinnear  because 
of  his  right  to  receive  from  Irvin.  Besides  the  payment  was 
accepted  by  Kinnear  in  ignorance  of  the  attempted  fraud.  There 
can  be  no  legal  intendment  therefore  of  a  bargain  cm  Kinnear 's 
part  to  vest  his  right  to  receive  the  money  in  Bleakley.  As  to 
Lamberton,  the  payment  'by  Bleakley  was  not  only  fraudulent 
and  intended  to  displace  his  judgment,  but  it  was  also  voluu- 
tary.  It  was  not  paid  at  Lamberton 's  request  nor  for  his  use 
and  benefit;  but  on  the  contrary  was  intended  to  defeat  hLs 
right,  as  a  creditor,  by  overlapping  his  judgment,  by  means  of 
the  covinous  transfer.  Bleakley  is  therefore  neither  a  purchaser 
nor  a  creditor  of  Lamberton,  nor  an  object  of  benevolence,  but  is 
forced  upon  the  record  to  compel  him  to  put  out  of  the  way  the 
fraudulent  barrier  to  Kinnear 's  specific  performance  to  Lamber- 
ton. He  cannot,  thus  standing  before  a  chancellor,  ask  him 
to  make  repayment  to  him  a  condition  to  a  decree  to  remove  the 
fraudulent  O'bstruction  he  threw  in  the  way.  The  payment  is 
one  of  the  very  steps  he  took  to  consummate  the  fraud  upon 
Lamberton.  If  he  have  a  legal  right  of  recovery  he  must  resort 
to  his  action  at  law,  and  if  he  can  have  none,  it  is  a  test  of  his 
want  of  equity.  And  in  addition  to  all  this,  it  is  a  rule  that  a 
chancellor  will  not  assist  a  party  to  obtain  any  benefit  arising 
from  a  fraud.  He  must  come  into  a  court  of  e(|uity  with  clean 
hands.  It  would  be  a  singular  exercise  of  equity  which  would 
assist  a  party  who  had  paid  money  to  enable  him  to  perpetrate 
a  fraud,  to  recover  his  money,  just  when  the  chancellor  was  en- 
gaged in  thrusting  out  of  the  way  of  his  doing  equity  to  the 
injured  party,  the  very  instrument  of  the  fraud.  Who  does 
iniquity  shall  not  have  equity.  Ilershey  v.  Weitiug,  50  Pa.  St. 
244,  245. 

We  are  therefore  of  opinion  the  court  committed  no  error  in 
refusing  compensation,  and  the  decree  of  the  court  below  is 

Co7ifirmed. 
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Equity  Acts  Specificalhj  and  Not  by  Way  of  Compensation,  Etc. 

EQUITY  ACTS  IN  PERSONAM  AND  NOT  IN  REM. 

CLEMENTS  v.  TILLMAN  ET  AL. 

79  Ga.  451;  5  8.  E.  194.     1888. 

Error  from  superior  court,  Muscogee  county,  Smith,  Judge. 

Suit  by  Hattie  E.  Tillman  and  William  L.  Tillman,  plaintiffs 
and  defendants  in  error,  against  John  W.  Clements,  defendant 
and  plaintiff  in  error,  for  an  account  and  settlement  of  a  legacy 
due  said  Ilattie  E.  Tillman  under  the  will  of  one  Jacob  A.  Clem- 
ents, John  W.  Clements  being  an  executor  of  the  same. 

The  following  is  the  official  report : 

Hattie  E.  Tillman,  a  legatee  under  the  will  of  Jacob  A.  Clem- 
ents, deceased,  with  her  husband  and  trustee,  William  L.  Till- 
man, filed  their  bill  for  account  and  settlement  against  John 
W.  Clements,  executor,  and  Sarah  B.  Clements,  executrix,  of 
said  will.  The  bill  contained  charges  of  mismanagement  of  the 
estate,  violations  of  the  provisions  of  said  bill,  and  non-payment 
by  the  executors  of  the  interest  of  complainant  as  legatee.  The 
defendants  answered  the  bill,  but  as  their  answers  are  not  ma- 
terial or  necessary  to  an  understanding  of  the  errors  complained 
of,  they  are  not  set  forth.  The  jury  returned  the  following  ver- 
dict: "We,  the  jury,  find  that  Sarah  B.  Clements  has  no  prop- 
erty or  effects  of  the  estate  of  Jacob  A.  Clements,  deceased,  in 
her  hands,  as  executrix  or  otherwise.  We,  the  jury,  further  find 
that  John  W.  Clements,  as  executor  of  the  will  of  Jacob  A. 
Clements,  deceased,  has  now  in  his  hands  the  sum  of  eight  hun- 
dred and  ten  dollars  principal  and  five  hundred  dollars  interest, 
belonging  to  Hattie  E.  Tillman,  as  legatee  under  the  will  of 
Jacob  A.  Clements."  Upon  this  verdict  the  following  decree  was 
rendered  by  the  court:  "Whereupon,  the  premises  considered, 
it  is  ordered,  adjudged,  and  decreed  by  the  court  that  the  com- 
plainant do  recover  the  same  sum  of  eight  hundred  and  ten 
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dollars  principal  and  the  further  sum  of  five  hundred  dollars 

interest  to  this  date,  and  the  further  sum  of dollars,  costs 

of  suit  in  this  behalf  laid  out  and  expended,  for  which  said  sev- 
eral sums  let  execution  issue,  to  be  levied  in  the  first  place  of  the 
goods  and  chattels,  lands  and  tenemente,  of  said  Jacob  A.  Clem- 
ents, deceased,  in  the  hands  of  John  W.  Clements,  executor  of 
the  will  of  said  Jacob  A.  Clements,  if  to  be  found;  and  if  not 
t<D  be  found,  then  to  be  levied  of  the  personal  goods  and  chattels, 
lands  and  tenements,  of  said  John  W.  Clements.  It  is  further 
ordered  and  decreed  by  said  court  that  the  said  John  W.  Clem- 
ents do  satisfy  and  pay  the  aforesaid  amounts,  principal,  inter- 
est, and  costs,  to  the  said  complainant,  on  or  before  the  first  day 
of  January  next;  and,  in  default  thereof,  that  he  be  held  and 
deemed  to  be  in  contempt  of  the  order  and  decree  of  this  court." 
Plaintiff  in  error  excepts  to  the  portion  of  the  decree  embodied 
by  the  last  sentence,  and  says  the  court  erred  in  rendering  a  de- 
cree to  be  enforced  by  attachment  for  contempt — ' '  First,  because 
the  verdict  w^as  a  money  verdict,  and  the  same  could  only  be  en- 
forced by  execution ;  second,  because  the  verdict  of  the  jury  was 
a  money  verdict,  and  could  not  be  enforced  by  an  attachmerft 
for  contempt,  and  could  only  be  enforced  by  execution;  third, 
because  the  verdict  of  the  jury  was  a  money  verdict,  and  was  a 
debt,  and  to  enforce  the  decree  by  an  attachment  for  contempt 
would  be  to  imprison  the  defendant  for  debt,  which  is  prohibited 
by  the  constitution  of  the  state ;  fourth,  because  the  decree  sought 
and  moved  for  provides  both  for  the  enforcement  of  it  by  execu- 
tion, and  an  attachment  for  contempt,  and  the  complainant 
should  be  required  to  elect  whether  she  would  proceed  to  enforce 
it  by  execution  or  attachment  for  contempt  if  the  court  deter- 
mined that  it  could  be  enforced  by  attachment  for  contempt." 

KiBBEE,  J.  Originally,  in  the  absence  of  statutes  providing 
otherwise,  decrees  of  courts  of  equity,  of  whatever  kind  or  na- 
ture, operated  strictly  and  exclusively  in  personam.  The  only 
remedy  for  their  enforcement  was  by  what  is  termed  "process  of 
contempt,"  under  which  the  party  failing  to  obey  them  was  ar- 
rested and  imprisoned  until  he  yielded  obedience,  or  purged 
the  contempt  by  showing  that  disobedience  was  not  wilful,  but 
the  result  of  inability  not  produced  by  his  own  fault  or  con- 
tumacy.    The  writ  of  assistance  to  deliver  possession,  and  even 
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the  sequestration  to  compel  the  performance  of  a  decree,  are 
comparatively  of  recent  ori^n.  Our  statutes  expressly  provide 
that  ' '  all  orders  and  decrees  of  the  court  may  be  enforced  by  at- 
tachment against  the  person ;  decrees  for  money  may  be  enforced 
by  execution  against  the  property."  Code,  §3099.  "A  decree 
in  favor  of  any  party,  for  a  specific  sum  of  money,  or  for  regu- 
lar installments  of  money,  shall  be  enforced  by  execution  against 
property  as  at  law. "  Code,  §  4215.  "Every  decree  or  order  of 
a  court  of  equity  may  be  enforced  by  attachment  against  the 
person  for  contempt;  and  if  a  decree  be  partly  for  money  and 
partly  for  the  performance  of  a  duty,  the  former  may  be  en- 
forced by  execution,  and  the  latter  by  attachment  or  other 
process."  Code,  §  1216.  The  clear  legislative  intent  is  manifest 
to  enlarge  and  render  more  efficacious  equitable  remedies,  while 
preserving  the  remedies  the  courts  had  previously  employed  in 
the  absence  of  statutes  providing  others.  Under  our  statutes, 
when  a  party  is  decreed  to  perform  a  duty,  or  to  do  any  act  other 
than  the  mere  payment  of  money,  which  the  court  has  juris- 
diction to  adjudge  he  shall  do,  if  he  disobeys,  the  authority  of 
the  court  is  defied;  he  is  guilty  of  contempt,  and  the  arrest  and 
imprisonment  of  his  person  is  not  imprisonment  for  debt  in  any 
appropriate  sense  of  the  term.  But  if  a  court  of  equity  should 
render  a  simple  decree  for  money  on  a  simple  money  verdict, — 
a  decree  which  it  may  now  enforce  by  the  ordinary  common-law 
process  against  property, — the  failure  to  pay  the  decree  would 
not  be  contempt,  nor  could  compulsory  process  against  the  per- 
son of  the  party  in  default  be  resorted  to  to  enforce  payment. 
In  Coughlin  v.  Ehlert,  39  Mo.  285,  the  court  uses  the  following 
language:  "We  do  not  mean  to  say  that  a  party  may  not  be 
put  in  contempt  for  disobeying  a  decree  for  the  performance  of 
acts  which  are  within  his  power,  and  which  the  court  may  prop- 
erly order  to  be  done.  If  it  were  shown,  for  instance,  that  the 
T)arty  had  in  his  possession  a  certain  specific  sum  of  money  or 
other  thing  which  he  refused  to  deliver  up,  under  the  order  of 
the  court,  for  any  purpose,  it  may  very  well  be  that  his  diso- 
bedience would  be  a  contempt  for  which  he  might  lawfully  be 
imprisoned."  In  Carlton  v.  Carlton,  44  Ga.  220,  Judge  McCay, 
delivering  the  opinion,  says:  "We  do  not  intend  to  say  that 
simply  because  a  debt  is  adjudged  by  a  decree  in  chancery,  in- 
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Stead  of  by  a  judgment  at  law,  it  may  therefore  be  enforced  by 
imprisonment.     The  imprisonment  must  be  clearly  for  the  con- 
tempt of  the  process  of  the  court,  and  be  of  one  who  is  able  and 
unwilling  to  obey  the  order  of  the  court.   ...  It  ought  never 
to  be  resorted  to  except  as  a  penal  process,  founded  on  the  un- 
wiUingness  of  the  party  to  obey.     The  moment  it  appears  that 
there  is  inability,  it  would  clearly  be  the  duty  of  the  judge  to 
discharge  the  party,"  etc.     The  court  further  held  that, °" or- 
dinarily it  would  be  improper  to  include  in  the  order  the  al- 
ternative order  for  imprisonment  on  failure,  since  it  is  not  to 
be  presumed  that  a  contempt  will  ensue."     The  constitutional 
provision,  ''there  shall  be  no  imprisonment  for  debt,"  wa.s  not 
intended  to  interfere  with  the  traditional  power  of  chancery 
courts  to  punish  for  contempt  all  refusals  to  obey  their  lawful 
decrees  and  orders.     This  proposition  may  be  conceded  to  be 
sound  without  affecting  the  case  at  bar  in  any  respect.     "The 
power  in  question  was  never  exercised  by  chancery  courts  except 
in  those  cases  where  a  trust  in  the  property  or  fund  arose  be- 
tween the  parties  litigant,  or  some  specific  interest  in  it  was 
claimed,  or  the  chattel  had  some  peculiar  value  and  importance 
that  a  recovery  of  damages  at  law  for  its  detention  or  conver- 
sion  was  inadequate.     Such  interference  was  in  the  nature  of  a 
bill  quia  timet,  and  was  asserted  only  on  a  proper  showing 
that  the  fund  or  property  was  in  danger  of  loss  or  destruction." 
1  Story,  Eq.  Jur.  §§  708-710.     "No  jurisdiction  to  compel  the 
payment  of  an  ordinary  money  demand  unconnected  with  such 
peculiar  equities  ever  existed  in  chancery  courts,  nor  had  they 
the  power  to  compel  such  payment  hy  punishing  the  refusal  to 
pay  under  the  guise  of  contempt." 

In  the  case  at  bar  the  decree  was  right  in  awarding  an  execu- 
tion against  the  executor  as  set  forth  in  said  decree,  but  the  facts 
did  not  authorize  an  alternative  order  imprisoning  the  defendant 
on  failure  to  pay.  Judgment  reversed. 


228  SUBSTANTIVE  MAXIMS. 


SUBSTANTIVE  Mi\Ji:iMS.* 

AMES  V.  RICHARDSON. 

29  Minn.  330;  13  N.  W.  Bep.  137.    1882. 

Plaintiffs  brought  this  action,  in  the  district  court  for  Hen- 
nepin county,  against  the  Western  Manufacturers'  Mutual  In- 
surance Company,  to  recover  the  amount  due  on  a  policy  of  in- 
surance for  $2,000,  issued  to  one  Robert  Cochran,  on  a  mill  and 
machinery  in  this  state.  The  mill  was  destroyed  by  fire,  and  the 
loss  under  this  policy  was  adjusted  at  $1,317.70  on  July  19,  1880. 
On  the  same  day  Cochran  assigned  all  his  rights  under  the  pol- 
icy to  plaintiffs.  Ruth  C.  Richardson,  who  had  a  mortgage  upon 
the  mill  property,  claiming  to  be  entitled  to  this  sum,  was  sub- 
stituted as  defendant  in  place  of  the  insurance  company. 

The  action  was  submitted  to  the  court,  Young,  J.,  presiding, 
upon  the  complaint  and  answer,  the  allegations  of  which  were 
admitted  to  be  true,  and  the  material  portions  of  which  are  stated 
in  the  opinion.  The  court  found  for  the  plaintiff's,  and  ordered 
judgment  accordingly.  Defendant  appeals  from  an  order  re- 
fusing a  new  trial. 

Berry,  J.  On  December  16,  1879,  Cochiran,  being  owner  of 
a  piece  of  land  in  this  state,  insured  a  mill,  machinery  and  fix- 
tures therein  against  damage  by  fire,  in  the  Western  Manufac- 
turers' Mutual  Insurance  Company,  for  $2,000.  December  18, 
1879,  he  borrowed  of  defendant  $5,200,  for  which  he  gave  his 
promissory  note  on  five  years,  secured  by  a  mortgage  of  the  land 
mentioned,  which  was  duly  recorded  December  22.  By  the  terms 
of  the  mortgage  Cochran  covenanted  with  Richardson  that  at 
all  times  during  its  continuance  he  would  keep  the  building  on 
the  premises  "unceasingly  insured"  for  at  least  $5,200,  payable 
in  case  of  loss  to  Richardson,  to  the  amount  then  secured  by  the 
mortgage.  December  28,  1879,  Cochran  insured  the  mill,  ma- 
chinery, and  fixtures  for  $1,500  in  one  company,  and  for  $2,000 
in  another,  and,  by  indorsement  upon  each  of  the  two  policies 
issued  to  him,  the  loss  was  made  payable  to  Richardson,  as  her 
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interest  might  appear.     On  July  9,  1880,  while  the  three  insur- 
ances were  m  force,  the  insured  property  was  totally  destroyed 
by  hre.    Before  this  Richardson  had  no  knowledge  of  the  first 
insurance.    The  loss  was  adjusted  by  Cochran  and  the  throe  in- 
surance  companies  at  $4,298.03,  as  the  true  value  of  the  proporty 
destroyed.    The  result  was  that  the  losses  payable  to  Richardson 
were  scaled  from  $3,500  (the  face  of  the  last  two  policies)  to 
$2,442.20,  and  this  sum  was  paid  to  her  and  applied  on  the  note. 
The  loss  under  the  first  insurance  was  scaled  and  adjusted  at 
$1,317.70,  and  that  sum  agreed  to  be  paid  Cochran  accordinr-ly 
This  was  done  July  19,  1880,  and  on  the  same  day  the  certificate 
which  had  been  issued  to  Cochran  by  the  Western  I^Ianufactur- 
ers'  Mutual  Insurance  Company,  in  lieu  of  a  policy,  was  for  a 
valuable  consideration  duly  assigned  to  the  plaintiffs.     They 
brought  this  action  against  the  insurance  company  to  recover 
the  amount  of  the  loss  as  adjusted  at  $1,317.70.    Nothing  having 
been  paid  upon  Richardson's  note  and  mortgage  other  than  the 
s-um  of  $2,442.20  before  mentioned,  and  the  whole  debt  having 
been  declared  due  under  a  provision  in  the  mortgage,  there  re- 
mains due  and  unpaid  thereon  something  ov^  $3,000.    Richard- 
son laying  claim  to  the  money   ($1,317.70)   realized  from  the 
first  insurance,  the  company  paid  it  into  court,  and  Richardson 
was  substituted  as  defendant  in  the  company's  place.    The  ques- 
tion is,  who  is  entitled  to  this  money — plaintiffs  or  Richardson  ? 
It  is  well  settled  that,  in  the  absence  of  an  agreement  by  a 
mortgagor  to  insure  for  the  benefit  of  his  mortgagee,  the  latter 
has  no  right  to  any  advantage  whatever  from  an  insurance  upon 
the  mortgaged  property  effected  by  the  former  for  his  own  ben- 
efit.    1  Jones,  Mortg.  §401;  Nichols  v.  Baxter,  5  R.  I.   491; 
Plimpton  V.  Ins.  Co.,  43  Vt.  497 ;  May,  Ins.  §§  449,  456 ;  Carter 
V.  Rockett,  etc.  Ins.  Co.,  8  Paige,  437. 

It  is  equally  well  settled  that  an  agreement  by  the  mortgagor 
to  insure  for  the  benefit  of  his  mortgagee  gives  the  latter  an 
equitable  lien  upon  the  proceeds  of  a  policy  taken  out  by  the 
former  and  embraced  in  the  agreement.  And  when  the  agree- 
ment is  that  the  mortgagor  shall  procure  insurance  upon  the 
mortgaged  property,  payable  in  case  of  loss  to  the  mortgagee, 
and  the  mortgagor,  or  some  one  for  him,  procures  insurance  in 
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the  mortgagor's  or  a  third  person's  name,  without  making  it 
payable  to  the  mortgagee,  though  this  be  done  without  the  mort- 
gagee's knowledge,  or  without  any  intent  to  perform  the  agree- 
ment, equity  will  treat  the  insurance  as  effected  under  the  agree- 
ment (unless  this  has  been  fulfilled  in  some  other  way),  and 
will  give  the  mortgagee  his  equitable  lien  accordingly.  This  is 
upon  the  principle  by  which  equity  treats  that  as  done  which 
ought  to  have  been  done.  That  is  to  say,  inasmuch  as  the  in- 
surance effected  ought  to  have  been  made  payable  to  the  mort- 
gagee, equity  will  give  the  mortgagee  the  same  benefit  from  it 
as  if  it  had  been.  In  support  of  these  general  propositions  we 
refer  to  Thomas  v.  Vonkapff,  6  Gill  &  J.  372;  Carter  v.  Rock- 
ett,  etc.  Ins.  Co.,  and  Nichols  v.  Baxter,  supra;  Wheeler  v.  Ins. 
Co.,  101  U.  S.  439 ,  Cromwell  v.  Brooklyn  Fire  Ins.  Co.,  44  N.  Y. 
42;  Miller  v.  Aldrich,  31  Mich.  408;  1  Story,  Eq.  Jur.  §  6^g; 
2  Am.  Lead.  Cas.  (5th  Ed.)  832-4;  In  re  Sands  Ale  Brewing 
Co.,  3  Biss.  175,  Fed.  Cas.  No.  12,307. 

In  the  cases  cited  (with  the  exception  of  Nichols  v.  Baxter), 
the  insurance  was  effected  after  the  agreement  to  insure.  In 
Nichols  V.  Baxter  it  would  seem  that  the  court  thought  this  made 
no  difference,  though  the  opinion  alludes  (somewhat  as  a  make- 
weight, as  it  occurs  to  us)  to  the  fact,  which  appeared  by  infer- 
ence only,  that  the  insurance  in  that  case,  though  effected  before 
the  agreement  to  insure,  was  understood  by  the  parties  to  be 
embraced  in  it.  We,  however,  can  see  no  reason  why  the  same 
rule  should  not  be  applicable  to  insurance  already  subsisting 
when  the  agreement  to  insure  is  made,  as  to  that  subsequently 
obtained,  unless  this  result  is  affirmatively  excluded  by  the  facts 
of  the  case.  Such  subsisting  insurance  can  be  made  payable  to 
the  mortgagee,  or  assigned  to  him,  so  as  to  satisfy  the  agreement. 
Where  the  agreement  is,  as  in  the  case  at  bar,  "to  keep"  the 
premises  insured,  it  is  entirely  consistent  with  its  letter  as  well 
as  its  spirit  to  hold  that  it  embraces  prior  as  well  as  subsequent 
insurance.  And  where,  as  in  the  present  instance,  the  value 
of  the  insured  property  is  such  that  subsequent  insurance,  suffi- 
cient to  satisfy  the  agreement,  cannot  be  obtained  so  long  as  the 
prior  insurance  stands,  this  is  an  equitable  circumstance  entitled 
to  great  weight  upon  the  question  whether  the  prior  insurance 
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ought  to  he  held  to  be  covered  by  the  agreement.  This  equitable 
cireumstanee  is  much  enhanced  when  the  effect  of  the  prior  in- 
surance is,  as  in  this  case,  to  scale  and  reduce  the  subsequent 
insurance  procured  and  made  payable  to  the  mortgagee  under 
the  agreement. 

In  such  a  state  of  facts,  to  permit  the  mortgagor  to  withhold 
the  prior  insurance  from  the  mortgagee  is  to  permit  him  to  profit 
by  his  own  wrong,  at  the  expense  of  him  whom  he  has  wronged, 
and  a  violation  of  one  of  the  first  principles  of  law  as  well  as 
of  equity.  The  question  is  not  what  the  mortgagor's  intention 
was  with  reference  to  the  prior  insurance,  hut  whether  it  was 
equitable  that,  in  carrying  out  any  intention,  he  should  he  per- 
mitted to  withhold  the  benefits  from  the  mortgagee,  especially  in 
view  of  the  maxim  that  equity  regards  that  as  done  which  ought 
to  have  been  done.  Cromwell  v.  Brooklyn  Fire  Ins.  Co.,  Wheeler 
V.  Ins.  Co.,  Miller  v,  Aldrich,  and  In  re  Sands  Ale  Brewing  Co., 
supra. 

Applying  these  considerations  to  this  case,  we  are  of  opinion 
that  Richardson  is  clearly  entitled  to  an  equitable  lien  upon  the 
proceeds  of  the  first  insurance,  to  be  applied  upon  her  note  anJ 
mortgage.  Cochran  ought  to  have  kept  his  eovemant.  He  could 
have  done  this  by  procuring  a  third  new  policy,  or  by  assigning 
the  first  insurance,  or  having  it  made  payable  to  Richardson. 
As  he  did  not  do  the  former,  he  should  have  done  the  latter,  and 
therefore  Richardson  is  in  equity  entitled  to  sitand  in  the  same 
position  as  if  he  had  done  what  he  ought  to  have  done. 

Stearns  v.  Quincy  Ins.  Co.,  124  Mass.  61,  relied  upon  by  the 
plaintiffs,  is  not  a  case  presenting  the  precise  question  whether 
an  insurance  effected  before  an  agreement  to  insure  is  to  be  re- 
garded as  embraced  in  such  agreements,  so  as  to  give  a  mortgagee 
an  equitable  lien  on  the  proceeds.  But  the  principle  there  enun- 
ciated, and  which  appears  to  be  supported  by  other  decisions  of 
that  state,  is  that  the  mortgagee  cannot  have  the  lien  unless  the 
insurance  -vvas  obtained  by  the  mortgagor  as  his  agent,  or  with 
intent  to  perform  an  agreement  to  insure.  If  this  was  to  be 
regarded  as  the  correct  rule,  it  would  seem  to  be  decisive  in  the 
plaintiff's  favor.  But  it  is  against  the  weight  and  current  of 
authority,  and,  as  it  seems  to  us,  inequitable,  and  therefore  we 
do  not  follow  it. 
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Another  question  was  discussed  upon  the  argument,  viz., 
whether  the  covenant  to  insure  ran  with  the  land,  so  that  the 
record  of  the  mortgage  was  constructive  notice  to  the  plaintiff 
and  to  all  others  of  Richardson's  (the  mortgagee's)  equities. 
We  do  not  deem  it  at  all  necessary  to  consider  this  question. 
The  mortgagor's  assignment  of  his  claim  under  the  certificate 
after  the  loss  was  an  assignment  of  a  debt — a  mere  chose  in  action 
— which  the  plaintiffs  took  subject  to  all  defenses  and  equities 
against  him.  Archer  v.  Merchants'  &  M.  Ins.  Co.,  43  Mo.  434; 
Wilson  v.  Hill,  3  Met.  66 ;  Brichta  v.  N.  Y.  Lafayette  Ina  Co., 
2  Hall  (N.  Y.),  372;  Mellen  v.  Hamilton  Fire  Ins.  Co.,  17  N. 
Y.  609;  Greene  v.  Warnick,  64  N.  Y.  220;  May,  Ins.,  §386. 
From  all  this  it  follows  that,  in  our  opinion,  the  defendant  is 
entitled  to  the  proceeds  of  the  first  insurance  paid  into  the  court, 
instead  of  the  plaintiffs,  as  found  by  the  court  below. 

There  being  no  dispute  as  to  the  correctness  of  the  findings  of 
fact,  the  case  is  remanded,  with  directions  to  the  district  court 
to  render  judgment  for  the  defendant  accordingly.  Though 
there  is  no  formal  reversal  of  the  order  denying  a  new  trial,  the 
defendant  is  entitled  to  costs,  as  of  course. 
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2  Johns.  Ch.  603.     1817. 

Kent,  Ch.  The  equitable  rights  of  the  parties,  in  this  case, 
must  have  reference  to  the  time  when  the  knowledge  of  their 
respective  mortgages  was  communicated  to  each  other,  in  the 
winter  of  1814,  and  prior  to  the  registry  of  the  elder  mortgage. 
The  subsequent  registry  by  the  plaintiffs  was  of  no  avail.  The 
rights  of  the  parties  had  become  fixed,  by  means  of  the  notice, 
previously,  mutually  and  concurrently  given,  and  which  notice, 
as  to  them,  answered  all  the  purpose  and  object  of  a  registry. 
Priority  of  registry  never  prevails  over  a  previous  notice  of  an 
unregistered  mortgage.  10  Johns.  461,  462.  In  considering  this 
case,  then,  I  shall  place  entirely  out  of  view  the  fact  of  the  reg- 
istry.   The  real  point  in  the  case  is,  which  of  the  unregistered 
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mortgages  had  the  preference  in  equity,  when  the  information  of 
their  existence  was  given  and  received. 

//  there  he  several  equitable  interests  affecting  the  same  estate, 
they  will,  if  the  equities  are  otherwise  equal,  attach  upon  it,  ac- 
cording to  the  periods  at  which  they  commenced;  for  it  is  a 
maxim  of  equity,  as  well  as  of  law,  that  qui  prior  est  tempore 
potior  est  jure.  This  rule  has  been  repeatedly  declared  (Clarke 
V.  Abbott,  2  Eq.  Cas.  Abr.  606,  pi.  41 ;  Bristol  v.  Hungerford, 
2  Vern.  525;  Symmes  v.  Symonds,  1  Brown,  Pari.  Cas.  66;  [4 
Brown,  Pari.  Cas.  (2d  Ed.)  328]  ;  Brace  v.  Marlborough,  2  P. 
Wms.  492,  495),  and  we  are  to  see  if  there  be  anything  in  this 
case  to  prevent  the  application  of  it. 

There  is  no  fraud  charged  or  proven  upon  the  plaintiffs,  and  if 
they  are  to  be  postponed,  notwithstanding  they  have  the  elder 
mortgage,  it  must  be  on  the  ground  of  culpable  negligence,  either 
in  leaving  the  lease  with  the  mortgagor,  when  they  took  the 
mortgage  of  his  term,  or  in  not  causing  their  mortgage  to  be 
seasonably  registered.  I  feel  strongly  disposed  to  give  to  these 
circumstances  all  the  weight  to  which  they  can  be  entitled. 

1.  It  is  understood  to  have  been  the  old  rule  in  the  English 
chancery,  that  if  a  person  took  a  mortgage,  and  voluntarily  left 
the  title  deeds  with  the  mortgagor,  he  was  to  be  postponed  to  a 
subsequent  mortgagee,  without  notice,  and  who  was  in  possession 
of  the  title  deeds.  The  reason  of  the  rule  was,  that,  by  leaving 
the  title  dee(fe,  he  enabled  the  mortgagor  to  impose  upon  others 
who  have  no  registry  to  resort  to,  except  in  the  counties  of  York- 
shire and  Middlesex,  and  who,  therefore,  can  only  look  for  their 
security  to  the  title  deeds,  and  the  possession  of  the  mortgagor. 
The  rule  was  so  understood  and  declared  by  Mr.  Justice  Burnet, 
in  Ryall  v.  Rolle,  1  Atk.  168,  172;  1  Ves.  Sr.  360,  and  by  Mr. 
Justice  Buller,  in  Groodtitle  v.  Morgan,  1  Term  R.  762,  and 
there  are  decisions  which  have  given  great  weight  to  the  cir- 
cumstance of  the  title  deeds  being  in  possession  of  the  junior 
mortgagee.  Thus,  in  Head  v.  Egerton,  3  P.  "Wms.  279,  the  lord 
chancellor  said,  it  was'  hard  enough  upon  a  subsequent  mortgagee, 
that  he  had  lent  his  money  upon  lands  subject  to  a  prior  mort- 
gage, without  notice  of  it,  and,  therefore,  he  could  not  add  to 
his  hardship,  by  taking  away  from  him  the  title  deeds,  and 
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g'iving  them  to  the  elder  mortgagee,  unless  the  first  mortgagee 
paid  him  his  money ;  especially  as  the  first  mortgagee,  by  leaving 
the  title  deedsi  with  the  mortgagor,  had  been,  in  some  measure, 
accessory  in  drawing  in  the  defendant  to  lend  him  money.  This 
case,  however,  so  far  from  establishing  what  was  supposed  to  be 
the  old  rule  of  equity,  evidently  contradicts  it,  and  admits  the 
better  title  in  the  first  mortgagee.  So,  in  the  case  of  Stanhope 
V.  Vemey,  2  Eden,  81,  before  Lord  Northington  (Butler's  note 
to  Co.  Litt.  290,  296,  §  13),  the  second  mortgagee,  without  notice, 
had  possession  of  the  title  deeds,  but  the  chancellor  did  not  give 
him  the  preference  on  that  single  circumstance,  but  because  he 
also  had  got  possession  of  an  outstanding  term.  There  does  not 
seem,  therefore,  to  be  the  requisite  evidence  of  the  existence 
of  any  such  rule  in  equity,  as  has  been  stated  by  some  of  the 
judges;  and  if  there  was,  a  different  rule  has  been  since  estab- 
lished. It  is  now  the  settled  English  doctrine,  that  the  mere 
circumstance  of  leaving  the  title  deeds  with  the  mortgagor  is 
not,  of  itself,  sufficient  to  postpone  the  first  mortgagee,  and  to 
give  the  preference  to  a  second  mortgagee,  who  takes  the  title 
deeds  with  his  mortgage,  and  without  notice  of  the  prior  encum- 
brance. There  must  be  fraud,  or  gross  negligence,  which 
amounts  to  it,  to  defeat  the  prior  mortgage.  There  must  be 
something  like  a  voluntary,  distinct,  and  unjustifiable  concur- 
rence, on  the  part  of  the  first  mortgagee,  to  the  mortgagor's 
retaining  the  title  deeds,  before  he  shall  be  postponed.  Lord 
Thurlow,  in  Tourle  v.  Rand,  2  BroAvn,  650,  said  he  did  not  con- 
ceive of  any  other  rule  by  which  the  first  mortgagee  was  to  be 
postponed,  but  fraud  or  gross  negligence,  and  that  the  mere 
fact  of  not  taking  the  title  deeds'  was  not  sufficient;  and  that 
if  there  were  any  cases  to  the  contrary,  he  wished  they  had 
been  named.  So  the  rule  was  also  understood  by  Chief  Baron 
Eyre,  in  Plumb  v.  Fluitt,  2  Anst.  432,  and  has  since  been  repeat- 
edly recognized.  Lord  Eldon,  in  6  Ves.  183,  190.  Sir  William 
Grant,  in  12  Ves.  130.  1  Fonbl.  Eq.  153,  155,  note.  It  is  ad- 
mitted, by  these  same  high  authorities,  to  be  just,  that  the  mort- 
gagee, who  leaves  the  title  deeds  with  the  mortgagor,  so  as  to 
enable  him  to  commit  a  fraud,  by  holding  himself  out  as  abso- 
lute owner,  should  be  postponed;  but  the  established  doctrine  is, 
that  nothing  but  fraud,  express  or  implied,  will  postpone  him. 
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2.  The  hardship  and  abuse  complained  of  in  the  English 
cases,  arise  from  the  want  of  a  general  registry  act,  under 
which  a  second  mortgagee  can  always  secure  himself.  I  believe 
there  are  no  registry  acts  in  England,  except  in  certain  coun- 
ties, as  Yorkshire  and  Middlesex ;  and  the  provision  in  such  cases 
(see  Stat  3  and  4  Anne  c.  4),  is  similar  to  that  in  our  act  con- 
cerning mortgages,  and  gives  the  subsequent  purchaser,  or  mort- 
gagee, the  preference,  if  the  memorial  of  his  deed  be  first  regis- 
tered. It  has  been  decided,  in  Johnson  v.  Stagg,  2  Johns.  510, 
that  our  act  concerning  the  registry  of  mortgages  extends  to 
leases  for  years,  assigned  by  way  of  mortgage;  and  that  the 
leaving  of  the  lease  with  the  mortgagor  was  no  evidence  of  fraud, 
because  the  registry  of  the  mortgage  was  a  beneficial  substitute 
for  the  deposit  of  the  deed,  and  gave  better  and  more  effectual 
security  to  subsequent  mortgagees.  The  registry  of  the  mort- 
gage is  notice;  and  if  the  first  mortgagee  neither  takes  the  title 
deeds,  nor  registers  his  mortgage,  he  only  exposes  himself,  and 
not  the  subsequent  purchaser,  or  mortgagee.  The  statute  ex- 
pressly secures  the  bona  fide  purchaser,  and  it  equally  enables 
the  subsequent  mortgagee  to  secure  himself,  by  registering  his 
mortgage. 

We  have  seen  that  the  leaving  the  title  deeds  with  the  mort- 
gagor is  no  prejudice  to  the  first  mortgage;  and  there  is  the  less 
necessity  for  it  with  us  than  in  England,  because  with  us,  the 
creditor  who  subsequently,  and  without  notice  of  any  prior  un- 
registered mortgage,  deals  with  the  mortgagor,  can  always  pro- 
tect himself  in  the  easiest  and  most  effectual  manner;  and, 
supposing  he  omits  to  do  it,  by  a  misplaced  confidence  in  the 
mortgagor,  has  he  any  equitable  claim  to  be  preferred  to  a  prior 
mortgagee,  who,  under  the  same  misplaced  confidence,  has  equally 
omitted  to  do  it?    This  is  the  turning  point  in  the  present  case. 

The  first  mortgage  was  valid  without  registry.  The  statute 
does  not  render  a  registry  indispensable.  The  omission  of  the 
registry  only  exposes  the  mortgagee  to  the  hazard  of  a  loss  of 
his  lien  by  a  subsequent  hona  fide  purchase,  or  to  the  hazard  of 
a  postponement  of  his  lien  to  a  subsequent  registered  mortgage. 
A  second  mortgage  will  not,  per  se,  and  without  registry,  gain 
a  preference.     There  is  no  such  principle  to  be  deduced  from 
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the  statute,  and  there  is  no  reason  or  necessity  for  it  in  the 
nature  of  the  case.  The  reason  why  a  hona  fide  purchaser  is 
expressly  excepted  from  the  operation  of  an  unregistered  mort- 
gage is,  that  he  could  not  otherwise  deal  with  safety,  and  would 
be  exposed,  even  with  the  utmost  vigilan<^e,  to  the  frauds  of  the 
mortgagor.  The  act  does  not  provide  for  the  registry  of  his 
deed,  but  only  for  the  registry  of  mortgages,  and  gives  them  a 
preference  according  to  the  priority  of  the  registry.  The  sec- 
ond mortgagee  protects  himself  by  his  registry,  but  the  pur- 
chaser does  not,  and  cannot;  and,  therefore,  the  statute  declares 
that  his  deed  shall  absolutely  prevail  over  the  unregistered  mort- 
gage. The  statute  of  3  and  4  Anne  relative  to  the  west  riding 
of  Yorkshire,  provides  for  the  registry  of  deeds  and  mortgages 
promiscuously,  and,  therefore,  places  them  upon  an  equal  footing. 

Though,  in  one  sense,  every  mortgage  is  a  purchase,  yet  the 
mortgage  act  evidently  speaks  of  purchasers,  in  the  popular 
sense,  as  those  who  take  an  absolute  estate  in  fee.  There  is 
no  pretext  for  considering  a  mere  mortgagee  as  a  purchaser, 
within  the  meaning  of  the  second  section  of  the  act  concerning 
mortgages. 

I  have  not  been  able  to  discover  any  principle  of  law  or  equity 
that  will  enable  me  to  say,  that  the  first  mortgage  is  to  be  de- 
prived of  its  advantage  of  priority  of  time.  The  omission  to 
register  the  mortgage  was  not  capable  of  producing  any  mischief 
to  third  persons  who  would  use  ordinary  diligence  and  precau- 
tion. The  defendants  ought  not  to  charge  a  negligence  upon 
the  plaintiffs  of  which  they  have  been  equally  guilty.  It  was 
their  own  fault  or  folly  that  they  were  not  protected.  They 
trusted  to  the  assurances  of  the  mortgagor  that  his  land  was 
unencumbered;  and  the  plaintiffs  trusted  equally  in  the  mort- 
gagor, that  he  would  not,  afterwards,  sell  or  mortgage  the  land. 
It  is  a  common  rule,  say  the  books,  that  where  of  two  persons, 
equally  innocent,  or  equally  blamable,  one  must  suffer,  the  loss 
shall  be  left  with  him  on  whom  it  has  fallen;  and  here  comes 
in  the  other  rule,  that  the  equities  being  otherwise  equal,  the  pri- 
ority of  time  must  determine  the  right. 

It  is  very  clear  that  the  first  mortgagee  was  not  bound  to 
register  his  mortgage,  because  the  law  makes  it  valid,  as  between 
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the  parties,  without  registry.  The  registry  is  only  a  matter  of 
precaution,  and  the  statute  has  provided  against  all  the  mischief 
of  the  omission.  If  the  party  will  not  avail  himself  of  the  means 
of  safety  provided  by  statute,  he  cannot  expect  that  this  court 
will  grant  him  further  aid,  and  especially  against  a  party  whom 
he  charges  with  no  fraud.  If  relief  is  ever  given  in  any  case, 
on  the  ground  of  policy,  or  constructive  fraud,  against  the  sale 
or  mortgage  of  property,  it  is  because,  from  the  non-delivery  of 
possession,  or  from  other  circumstances,  imposition  had  or  might 
have  been  practiced,  which  could  not  be  detected  or  guarded 
against,  by  the  exercise  of  ordinary  diligence.  No  such  ground 
for  relief  exists  in  this  case. 

I  am,  accordingly,  of  opinion,  that  the  plaintiffs  are  entitled 
to  relief,  according  to  the  prayer  of  their  bill,  and  that  the  de- 
fendants are  either  to  account  to  them  for  the  amount  due  on 
their  bond  and  mortgage,  or  that  the  residue  of  the  term  be  sold 
for  the  satisfaction  of  their  debt.  The  costs  of  suit  are  to  be 
paid  out  of  the  property  mortgaged. 

Decree  accordingly. 


STINCHFIELD  v.  MILLIKEN. 

71  Me.  567.     1880. 

Peters,  J.  The  following  facts  are  deducible  from  the  evi- 
dence in  this  case :  The  complainant  purchased  of  the  defend- 
ants, certain  steam-mill  machinery,  for  removal  from  Hallowell 
to  Danforth,  in  this  State.  There  was  at  the  time  a  verbal  agree- 
ment that  the  complainant  should  build  a  mill,  and  put  the  ma- 
chinery into  it,  on  a  lot  of  land  in  Danforth,  bought  by  him  of 
one  Russell,  who  was  to  deed  the  lot  directly  to  the  defendants. 
The  complainant  was  also  to  procure  a  deed  of  his  home  (an- 
other) lot  to  the  defendants  from  the  heirs  of  H.  E.  Prentiss, 
who  held  an  absolute  title  thereof  as  security  for  the  complain- 
ant's indebtedness  to  them,  there  being  a  small  balance  only  un- 
paid, which  the  defendants  were  to  pay  for  him.  The  defend- 
ants were  to  give  an  agreement,  to  convey  to  the  complainant  if 
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he  paid  his  indebtedness  to  them  according  to  the  tenor  of  certain 
notes  to  be  given. 

On  June  15,  1875,  the  complainant  gave  to  the  defendants  a 
mortgage  on  the  machinery  as  personal  property  to  secure  the 
notes  hereafter  named,  in  order  to  protect  a  lien  there- 
on until  the  machinery  should  be  put  into  the  mill  to 
be  built,  and  become  a  part  of  the  real  estate.  And  there  was 
embodied  in  this  mortgage  an  agreement  of  the  complainant  to 
build  the  mill  and  put  the  machinery  into  it.  On  June  16,  1875, 
Russell  conveyed  the  mill  lot  to  the  defendants.  On  August  2, 
1875,  Prentiss  conveyed  the  home  lot  to  them,  they  paying  th.' 
balance  of  the  Prentiss  claim.  On  August  4,  1875,  the  defendants 
gave  a  writing  to  the  complainant,  agreeing  to  convey  the  prope:  ty 
to  him  upon  the  condition  that  he  would  pay  to  them  his  notes 
on  one,  two,  three  and  five  years',  respectively,  with  interest.  Th^' 
notes  were  given  for  the  amount  payable  for  the  machinery, 
the  sum  paid  to  Prentiss,  and  for  other  loans  and  advances. 
The  complainant  went  on  and  erected  and  completed  a  mill  on 
the  Russell  lot,  and  the  steam-mill  machinery  became  a  part  of  it. 

The  complainant  seeks  to  redeem  the  property,  claiming  the 
transaction  to  be  a  mortgage.  The  defendants  contend  that  the 
transaction  was  not  a  mortgage,  that  it  was  a  conditional  sale. 

It  was  not  a  legal  mortgage:  Because  the  defeasance  has  no 
seal  (Warren  v.  Levis,  53  Maine,  463),  and  because  the  papers 
were  not  between  the  same  parties.  At  law,  the  conveyance 
must  be  made  by  the  mortgager  and  the  defeasance  by  the  mort- 
gagee.   Shaw  v.  Erskine,  43  Maine,  371. 

But  the  transaction  was  in  equity  a  mortgage — an  equitable 
mortgage.  The  criterion  is  the  intention  of  the  parties.  In 
equity,  this  intention  may  be  ascertained  from  all  pertinent  facts 
either  within  or  without  the  written  parts  of  the  transaction. 
Where  the  intention  is  clear  that  an  absolute  conveyance  is  taken 
as  a  security  for  a  debt,  it  is  in  equity  a  mortgage,  no  matter 
how  much  the  real  transaction  may  be  covered  up  and  disguised. 
The  real  intention  governs.  "If  a  transaction  resolve  itself  into 
a  security,  whatever  may  be  its  form,  and  whatever  name  the 
parties  may  choose  to  give  it,  it  is  in  equity  a  mortgage."  Flagg 
V.  Mann,  2  Sumn.  533,  Fed.  Gas.  No.  4847. 
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The  existence  of  a  debt  is  well  nigh  an  infallible  evidence  of 
the  intention.  The  intention  here  is  transparent.  The  defend- 
ants have  a  debt  and  held  the  property  as  a  security  for  its 
collection.  A  legal  mortgage  was  avoided;  an  equitable  mortgage 
was  made. 

Although  different  at  law,  in  equity  a  mortgage  is  not  pre- 
vented because  the  conveyance  does  not  come  from  the  equitable 
mortgager.  It  is  sufficient  that  the  debtor  has  an  interest  in 
the  property  conveyed,  either  legal  or  equitable.  Having  such 
an  interest,  if  he  procures  a  conveyance  to  one  who  advances 
money  upon  it  for  him,  taking  the  property  as  security  for  the 
money  advanced,  he  has  a  right  to  redeem.  The  grantee  in  such 
case,  acquiring  the  title  by  his  act,  holds  it  as  his  mortgagee. 
Jones  on  Mort.,  2d  ed.,  §  331.  Stoddard  v.  Whiting,  46  N.  Y. 
627;  Carr  v.  Carr,  52  N.  Y.  251. 

It  is  denied  that  this  court  has  the  power  to  declare  that  an 
absolute  deed  shall  be  deemed  to  be  a  mortgage,  allowing  an  equi- 
table mortgager  the  right  to  redeem.  At  law,  it  has  no  such 
power.  Nor,  when  the  court  had  a  limited  jurisdiction  in  equity, 
was  the  doctrine  admitted.  It  was  alwaj'S'  understood,  however, 
that,  in  a  case  like  the  present,  if,  instead  of  a  demurrer,  an 
answer  was  filed  admitting  the  facts  alleged,  the  court  had  the 
power  to  apply  the  remedy.  Thomaston  Bank  v.  Stimpson,  21 
Maine,  195;  Whitney  v.  Bachelder,  32  Maine,  313;  Howe  v. 
Russell,  36  Maine,  115 ;  Richardson  v.  Woodbury,  43  Maine,  206. 
But  since  the  act  of  1874  conferred  general  chancery  powers 
upon  the  court,  it  has  full  and  complete  jurisdiction  in  such 
eases.  Rowell  v.  Jewett,  69  Maine,  293-303;  Jones,  Mort.  (2d 
ed.),§282. 

Courts  of  equity  generally  exercise  such  power.  While  the 
grounds  upon  which  the  doctrine  is  admitted  vary  with  differ- 
ent courts,  there  is  a  great  concurrence  of  opinion  as  far  as  the 
result  is  concerned.  In  our  judgment,  it  is  a  sound  policy  as 
well  as  principle  to  declare  that,  to  take  an  absolute  conveyance 
as  a  mortgage  without  any  defeasance,  is  in  equity  a  fraud. 
Experience  shows  thait  endless  frauds  and  opprCvSsions  would  be 
perpetrated  under  such  miodes,  if  equity  could  not  grant  relief. 
It  is  taking  an  agreement,  in  one  sense,  exceeding  and  differing 
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from  the  true  agreement.  Instead  of  setting  it  wholly  aside, 
equity  is  worked  out  by  adapting  it  to  the  purpose  originally 
intended.  Equity  allows  reparation  to  be  made  by  admitting  a 
verbal  defeasance  to  be  proved.  The  eases  which  support  this 
view  are  too  numerous  to  cite.  The  American  cases  are  col- 
lected in  Jones,  Mort.,  2d  ed.,  §  241,  et  seq.  See  Campbell  v. 
Dearborn,  109  Mass.  130 ;  and  Hassam  v.  Barrett,  115  Mass.  256. 

The  complainant  seeks  to  separate  the  articles  originally  mort- 
gaged as  personal  property,  and,  being  allowed  the  value  of 
them,  redeem  the  balance  of  the  estate  only.  That  would  not  be 
equitable.  The  pergonal  became  a  part  of  the  real  as  originally 
designed  to  be.  It  was  affixed  and  solidly  bolted  thereto.  The 
mortgage  was  evidently  only  to  serve  a  temporary  purpose.  It 
was  not  just  to  either  party  that  there  should  be  two  mortgages 
instead  of  one.  It  is  urged  that  the  defendants  foreclosed  the 
personal  mortgage.  It  could  not  be  done.  The  personal  mort- 
gage was  extinguished  when  attempted  to  be  done.  That  was  but 
a  ruse  to  get  the  possession  which  the  defendants  were  entitled 
to.    No  severance  was  ever  made  or  attempted  to  be  made. 

It  is  intimated  that  the  mill  has  burned  down,  pendente  lite, 
under  an  insurance  obtained  by  the  defendants,  and  a  question 
may  arise,  before  the  master,  whether  the  complainant  should 
have  a  credit  of  the  net  proceeds.  If  the  insurance  was  obtained 
on  the  mortgagees'  own  account  only,  they  should  not  be  allowed. 
Gushing  v.  Thompson,  34  Maine,  496;  Pierce  v.  Faunce,  53 
INIaine,  351.  The  head  note  in  Larrabee  v.  Lumbert,  32  Maine, 
97,  is  erroneous  in  that  respect.  It  was  allowed  in  that  case  by 
consent.    Insurance  Co.  v.  Woodbury,  45  Maine,  447. 

But  where  a  mortgagee  insures  the  property  by  the  authority 
of  the  mortgager,  and  charges  him  with  the  expense,  then  any 
insurance  recovered  should  be  accounted  for.  And  if  a  mort- 
gager covenants  to  insure,  and  fails  to  do  so,  the  mortgagee  can 
himself  insure  at  the  mortgager's  expense. 

One  of  the  defendants  testifies  that  "Stinchfield  agreed  to 
pay  all  taxes  and  insurance."  He  also  says,  ''We  have  had  the 
house,  stable  and  mill  insured,  and  have  paid  the  insurance, 
$108."  We  think  this  is  evidence  of  an  insurance  obtained  by 
the  mortgagees  at  the  expense  of  the  mortgager  on  account  of 
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his  failure  to  keep  his  verbal  covenant  to  insure,  and  renders 
it  proper  that  the  net  proceeds  of  any  insurance  obtained  ^ould 
be  allowed  in  the  settlement  between  them. 

But  this  cannot  be,  if  the  insurance  was  collected  under  a 
policy  in  which  it  is  agreed  between  the  insured  and  insurer  that 
the  company  in  case  of  loss  should  be  subrogated  to  the  right 
of  the  mortgagee.  For  in  such  case  the  insurance  is  not  in  fact 
on  the  mortgager's  account,  nor  is  it  such  an  insurance  as  could 
be  made  available  to  him.  Jones,  Mort.  (2d  ed.),  §420,  and 
cases  in  note. 

The  complainant  may  redeem  the  whole  property  upon  pay- 
ment of  whatever  may  be  due  upon  the  whole  debt.  Inasmuch 
as  the  complainant  sets  up  a  claim  exceeding  the  equitable  right, 
neither  party  to  recover  costs  up  to  the  entry  of  this  order;  and 
whether  future  costs  shall  be  recovered  by  either  side,  to  be  re- 
served for  decision-  when  the  proceedings  are  to  be  finally  termi- 
nated. Another  reason  why  complainant  should  not  recover 
costs  is,  that  when  his  bill  was  commenced  the  mortgage  debt  was 
not  due.  The  mortgage  could  not  be  redeemed  until  1880.  The 
bill  was  commenced  long  before  that  time.  But  as  the  mortgage 
is  now  due,  and  no  point  is  taken  that  the  proceeding  was  pre- 
mature, it  will  probably  be  for  the  interest  of  all  the  parties 
that  their  matters  may  be  adjusted  under  this  bill.  For  which 
purpose  a  master  must  be  appointed,  unless  the  parties  can  best 
determine  the  accounts  between  themselves. 

Decree  accordingly. 


BATES  ET  AL.  v.  HURD. 

65  Me.  180.     1876. 

Bill  in  equity  to  declare  a  trust  and  for  an  account. 

Barrows,  J.  In  1847  one  Kennedy  gave  to  Nicholas  Bates  and 
his  brother  Thomas,  the  plaintiff,  a  bond  conditioned  for  the 
conveyance  of  certain  parcels  of  land  (estimated  at  about  two 
hundred  and  fifty  acres)  upon  paymentt  of  the  obligee's  notes. 
In  1851,  before  the  maturity  of  all  the  notes,  an  adjustment  was 
made,  by  which,  in  satisfaction  of  the  bond,  he  made  convey- 
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anees  of  the  bonded  land  in  two  siei)arate  parcels — one  to  Wm. 
W.  Bates,  a  third  brother,  and  the  other  to  Nicholas,  wto  (with 
Wm.  W.  and  the  plaintiff)  subscribed  and  delivered  to  Ken- 
nedy a  receipt  indorsed  upon  the  bond,  setting  forth  that  he 
had  received  the  deed  of  his  portion,  * '  for  himself  and  in*  trust 
for  his  brother,  Thomas  Bates,  according  to  what  the  said  Thomas 
has  or  may  pay  towards  the  same  real  estate,  which  amounts  at 
present  to  seventy-five  dollars."  The  price  of  the  parcel  thus 
conveyed  to  Nicholas  was  $450,  and  Nicholas  seems  to  have  ad- 
mitted a  resulting  trust  in  favor  of  the  plaintiff,  to  the  amount 
of  one-sixth  of  the  purchase,  which  was  binding  upon  him  and 
all  claiming  under  him  with  notice. 

Indeed  the  writing  subscribed  by  Nicholas  Bates  seems  to  be 
tantamount  to  a  declaration  of  an  express  trust,  so  as  to  satisfy 
Rev.  St.,  c.  73,  §  11. 

The  words  "created  and  declared"  in  that  statute  seem  to  be 
construed  by  the  courts  to  be  synonymous  with  "manifested  and 
proved"  as  they  stood  in  the  original  seventh  section  of  the 
statute  of  frauds— 29  Car.  II,  c.  3.  Forster  v.  Hale,  3  Ves.  707, 
5  Ves.  308 ;  Unitarian  Society  v.  Woodbury,  14  Me.  281 ;  Barrell 
V.  Joy,  16  Mass.  221 ;  Pinnock  v.  Clough,  17  Vt.  508. 

From  the  cases  just  cited  and  numerous  others  we  see  that  a 
letter,  memorandum,  or  recital  subscribed  by  the  trustee,  whether 
addressed  to  or  deposited  with  the  cestui  que  trust  or  not,  or 
whether  intended,  when  made,  to  be  evidence  of  the  trust  or  not, 
will  be  sufficient  to  establish  the  trust  when  the  subject,  object, 
and  nature  of  the  trust,  and  the  parties  and  their  relations  to  it 
and  each  other,  appear  with  reasonable  certainty. 

The  existence  of  a  trust  in  favor  of  the  plaintiff,  which  he 
may  enforce  against  Nicholas  Bates  and  his  representatives,  and 
all  claiming  under  him  with  notice  of  the  trust,  may  be  regarded 
as  established. 

Nicholas  Bates  mortgaged  the  property  to  Kennedy  to  secure 
a  balance  of  the  purchase  money,  and  subsequently  made  two 
other  mortgages  thereon  to  Philip  M.  Stubbs,  the  scrivener  who 
drew  the  conveyances  from  Kennedy  and  wrote  the  indorsement 
upon  the  bond  containing  the  d'eclaration  of  the  trust.  Both  of 
these  last-named  mortgages  were  assigned  to  Prince  Thompson, 
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who  had  no  knowledge  of  the  trust,  and  has  given  notice  of  fore- 
closure, but  has  never  been  in  possession  of  the  property. 

Nicholas  Bates  died  in  January,  1866,  leaving  a  widow,  Keziah 
M.  Bates,  now  Keziah  M.  Hurd,  who  is  one  of  the  respondents, 
and  who  took  out  letters  of  administration  on  his  estate,  inven- 
toried the  land  as  subject  to  the  mortgage  to  Prince  Thompson, 
"and  being  also  held  as  a  trust  estate  for  Thomas  Bates  to  the 
amount  of  about  $140."  This  sum  is  apparently  the  amount 
of  the  $75  originally  paid  in  by  the  plaintiff  towards  the  pur- 
chase money,  with  interest  up  to  the  time  of  the  making  of  the 
inventory.  The  widow  continued  in  possession  of  the  land,  receiv- 
ing the  rents  and  profits  until  November,  1868,  when  she  made 
sale  thereof  by  license  from  the  probate  court,  without  making 
mention  of  the  trust,  to  Daniel  Day,  who  mortgaged  it  back  to  her 
for  part  of  the  purchase  money,  and  took  possession.  The  widow 
married  George  Hurd,  the  other  respondent,  and  on  September 
9,  1870,  took  a  quitclaim  deed  from  Day,  and  since  then  the 
two  defendants  have  occupied  or  had  tlie  exclusive  use,  income, 
and  profit  of  the  premises. 

The  plaintiff  does  not  claim  any  rights  as  against  the  mort- 
gagees. The  heirs  of  Nicholas  Bates  are  no  longer  interested, 
as  the  sale  by  the  administratrix  divested  them  of  all  right  and 
title  in  the  premises. 

The  administratrix,  in  her  inventory,  admitted  the  plaintiff's 
rights,  and  is  fully  chargeable  with  notice  of  them.  The  other 
respondent,  her  husband,  seems  to  have  occupied  only  under  her. 
But  a  joint  reception  by  them  of  the  rents  and  profits  is  ad- 
mitted in  the  agreed  statement.  He  is  therefore  responsible  to 
the  plaintiff'  on  this  score  with  her.  The  testimony  establishes 
the  fact  that  the  plaintiff  made  a  claim  upon  the  administratrix 
for  his  interest,  and  that  there  was  more  or  less  negotiation 
between  them  looking  to  an  adjustment.  It  is  unfortunate  for 
both  that  an  equitable  adjustment  could  not  be  reached  without 
litigation. 

In  the  hands  of  these  respondents  it  is  obvious  that  the  prop- 
erty is  subject  to  the  trust  which  the  plaintiff  seeks  to  enforce. 

They  object  that  he  might  have  had  an  adequate  remedy  at 
law  by  a  suit  for  his  share  of  the  income.    But  cases  of  trust 
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are,  under  our  statute,  specially  made  the  subject  of  remedies 
in  equity,  and,  moreover,  it  might  be  desira:ble  for  him  to  have 
the  decree  to  which  he  is  entitled  in  equity  as  against  them,  in 
view  of  the  possibility  of  a  redemption. 

Unless  the  parties  can  agree  as  to  the  proper  sum  to  be  allowed 
for  the  past  rents  and  profits,  a  master  must  be  appointed  to 
ascertain  them. 

Bill  sustained.  Estate  declared  subject,  in  the  hands  of  these 
respondents,  to  the  trust  asserted.  Costs  for  the  complainant. 
Master  to  be  appointed  at  nisi  prius,  if  required. 


PATTON  ET  AL.  v.  CHAMBERLAIN  ET  AL. 
44  Mich.  5;  5  N.  W.  1037.     1880. 

CooLEY,  J.  We  have  not  been  brought  by  the  evidence  in  this 
case  to  the  conclusion  reached  by  the  judge  of  the  superior 
court.  We  are  convinced  that  the  testimony  of  Francis  J. 
Cham-berlain  is  truthful,  and  that  it  defeats  the  complainants' 
case.  From  this  evidence  it  appears  that,  some  twelve  years  or 
more  ago  Chamberlain's  first  wife  caused  to  be  conveyed  to  him 
an  80-acre  lot  of  land  in  St.  Joseph  county,  which  she  bad  pur- 
chased with  money  received  from  her  father,  on  a  trust,  declared 
orally,  that  he  would  hold  the  same  for  their  infant  daughter, 
then  six  years  of  age  or  thereabouts.  This  the  wife  did  in  ex- 
pectation of  her  speedy  decease,  and  she  actually  deceased  six 
months  thereafter.  In  Chamberlain's  hands  this  lot  was  occu- 
pied and  cultivated  as  part  of  a  farm  of  131  acres;  the  remain- 
ing 51  acres  being  owned  by  himself.  It  was  all  mortgaged  by 
him  for  some  $2,000.  Becoming  embarrassed  in  his  circum- 
stances he  made  an  arrangement  with  his  brother,  A.  H.  Cham- 
berlain, whereby  he  exchanged  the  farm  for  certain  property  in 
Detroit,  and  caused  the  Detroit  property  to  be  conveyed  to  the 
defendant  Jane  E.  Chamberlain,  who  is  eousin  to  his  daughter, 
on  a  verbal  understanding  that  it  should  be  held  in  trust  for 
the  daughter. 

It  is  this  Detroit  property  which  complainants,  as  judgment 
creditors  of  Francis  J.  Chamberlain,  seek  to  reach.    If  the  farm 
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in  St.  Joseph  county  had  been  in  equity  the  property  of  Francis 
J.  Chamberlain,  a  trust  in  respect  to  the  Detroit  property  would 
have  arisen  in  favor  of  his  creditors  when  the  exchanj,^e  was 
made.  Maynard  v.  Hoskins,  0  Mich.  485.  But  he  had  encum- 
bered the  farm  to  an  extent  that  exhausted  his  interest,  and  in 
equity  the  daughter  was  entitled'  to  the  avails  of  the  encumbered 
place  when  it  should  be  disposed  of.  So  far  an  concerns  the 
controversy  with  these  complainants,  it  is  immaterial  that  the 
trust  was  a  verbal  one;  it  could  not  have  been  enforced  against 
him,  but  it  was  nevertheless  his  duty  to  recognize  and  execute 
it ;  and  when  he  did  recognize  it,  in  the  exchange  made  for  other 
property,  his  creditoi-s  could  not  complain.  The  claim  of  his 
daughter  that  he  should  perform  the  trust  was  quite  as  strong 
in  equity  as  any  claim  of  creditors  can  be. 

Jane  E.  Chamberlain  defends  this  suit  in  the  interest  of  the 
daughter,  and  avows  the  trust  in  her  answer.  That  is  a  suffi- 
cient declaration  of  trust  in  writing  to  answer  the  requirements 
of  the  statute  of  frauds.  MeLaurie  v.  Partlow,  53  111.  840; 
Whiting  V.  Gould,  2  Wis.  552;  Woods  v.  Dille,  11  Ohio,  455; 
Cozine  v.  Graham,  2  Paige,  177;  Chitwood  v.  Britain,  2  N.  J. 
Eq.  450 ;  Wynn  v.  Albert,  2  Md.  Ch.  169 ;  Kingsbury  v.  Burn- 
side,  58  III.  310. 

The  decree  must  be  reversed,  and  the  bill  dismissed,  with  the 
costs  of  both  courts. 

The  other  justices  concurred. 


CHAPTER  III. 

GROUNDS  FOR  EQUITABLE  REUEF.* 

ACCIDENT  AND  MISTAKE  AS  A  GROUND  FOR  RELIEF.f 

RENARD  V.  CLINK  ET  AL. 

91  Mich.  1;  51  N.  W.  692.     1892. 

Appeal  from  circuit  court,  Charlevoix  county,  in  chancery; 
Jonathan  G.  Ramsdell,  Judge. 

Suit  to  foreclose  a  mortgage  by  Louisa  Renard  against  Alice 
A.  Clink,  Eliza  S.  Fogg,  John  Nichols  and  Walter  L.  French. 
Bill  dismissed.    Complainant  appeals.    Reversed. 

Montgomery,  J.  The  bill  in  this  cause  was  filed  to  foreclose 
a  mortgage  executed  by  the  defendant,  Alice  A.  Clink,  to  one  A. 
H.  Van  Dusen,  and  by  him  assigned  to  complainant.  The  other 
defendantsi  are  subsequent  purchasers  with  notice,  after  the 
mortgage  became  due.  A  foreclosure  at  law  was  attempted,  a 
sale  made,  and  a  deed  executed;  to  complainant;  but,  owing  to 
the  fact  that  the  assignment  of  the  mortgage  to  complainant  was 
not  of  record  at  the  time  of  said  attempted  foreclosure,  that  pro- 
ceeding proved  ineffectual.  After  the  complainant  had  obtained 
her  deed  on  the  foreclosure  at  law,  and  before  the  filing  of  the 
present  bill,  the  defendant  Clink  tendered  to  complainant  the 
amount  due  upon  the  mortgage,  exclusive  of  the  costs  of  such 
former  foreclosure;  and  in  this  proceeding  it  is  claimed  that 
such  tender  operated  to  discharge  the  lien  of  the  mortgage.  The 
court  below  sustained  this  defense,  and  dismissed  the  bill. 

It  is  made  clear  by  the  testimony  that  the  complainant,  at  the 
time  she  refused  the  tender,  supposed  that  she  had  acquired  title 
by  her  former  foreclosure,  and  that,  notwithstanding  this,  she 
was  ready  to  accept  the  amount  of  the  mortgage,  interest,  and 
costs.     It  also  appears  that  she  offered  to  take  the  money  ten- 

*See  Sees.  1150-1160,  Vol.  8,  Cyclopedia  of  Law. 
tSee  Sees.  1150-1153,  Vol.  8,  Cyclopedia  of  Law. 
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dered  so  far  as  it  would  go,  but  that  defendant  refused  to  permit 
this  unless  she  would  accept  it  in  full  payment  and  discharge 
of  the  mortgage.    Under  these  circumstances,  we  think  the  court 
below  erred  in  dismissing  the  bill.     Under  the  repeated  rulings 
of  this  court,  a  tender  of  the  full  amount  due  upon  the  mortgage 
will  operate  to  discharge  the  lien  of  the  mortgage  if  the  tender 
be   refused  without  adequate   excuse.     Lloynahan  v.   Moore,   9 
Mich.  9;  Eslow  v.  Mitchell,  26  Mich.  500;  Sager  v.  Tupper,'35 
Mich.  134;  Stewart  v.  Brown,  48  Mich.  383,  12  N.  W.  499.     But 
in  the  present  case  it  appears  beyond  question  that  the  complain- 
ant had  no  purpose  of  exacting  from  the  defendant  any  sura 
beyond  what  she  believed  to  be  her  legal  due.     While  it  is  a 
general  rule  that  equity  will  not  relieve  against  a  mistake  of 
law,  this  rule  is  not  universal.     Where  parties,  with  knowledge 
of  the  facts,  and  without  any  inequitable  incidents,  have  made 
an  agreement  or  other  instrument  as  they  intended  it  should  be, 
and  the  writing  expresses  the  transaction  as  it  was  understood 
and  designed  to  be  made,  equity  will  not  allow  a  defense,  or 
grant  a  reformation  or  rescission,  although  one  of  the  parties 
may  have  mistaken  or  misconceived  its  legal  meaning,  scope,  or 
effect.    Martin  v.  Hamlin,  18  Mich.  354 ;  Lapp  v.  Lapp,  43  Mich. 
287,  5  N.  W.  317.    But  where  a  person  is  ignorant  or  mistaken 
with  respect  to  his  own  antecedent  and  existing  private  legal 
rights,  interest,  or  estate,  and  enters  into  some  transaction  the 
legal  scope  and  operation  of  which  he  correctly  apprehends  and 
understands,  for  the  purpose  of  affecting  such  assumed  rights, 
interests,  or  estates,  equity  will  grant  its  relief,  defensive  or 
affirmative,  treating  the  mistake  as  analogous  to,  if  not  identical 
with,  a  mistake  of  fact.     2  Pom.  Eq.,  §849,  p.  314;  Rej-nell  v. 
Sprye,   8   Hare,   222;   Blakeman   v.   Blakeman,   39   Conn.   320; 
Whelen's  Appeal,  70  Pa.  St.  410;  Hearst  v.  Pujol,  44  Cal.  230; 
Morgan  v.  Dod,  3  Colo.  551 ;  Cooper  v.  Phibbs,  L.  R.  2,  H.  L. 
149;  Lansdowne  v.  Lansdowne,  2  Jac.  &  W.  205.     In  Myer  v. 
Hart,  40  Mich.  517,  the  mortgagor  filed  his  bill  to  set  aside  a 
mortgage  sale,  and  asked  that  the  premises  be  relieved  from  the 
mortgage    lien.      The    court    found    that    the    mortgagee    was 
mistaken    as    to    his    legal    rights,    but    was    acting    in    good 
faith,    and    refused    to    enforce    the    statutory    penalty,    and 
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decreed  that  the  mortgagor  pay  the  mortgage  debt  as  a  condition 
to  relief.  In  Canfield  v.  Conkling,  41  Mich.  371,  2  N.  W.  191, 
a  bill  was  filed  to  set  aside  a  mortgage,  and  to  recover  the  pen- 
alty for  refusal  to  discharge  it  on  tender  of  the  amount  due. 
The  court  found  that  the  tender  was  sufficient,  and  say:  "He 
[defendant]  was  bound  to  accept  the  tender,  and  the  complain- 
ant has  made  out  a  sufficient  case  for  relief.  But  the  question 
was  one  on  which  he  might  be  mistaken  without  any  serious 
fault,  and  we  do  not  think  it  one  where  the  mortgage  ought  to 
be  held  canceled  without  payment;  nor  is  it  a  case  calling  for 
the  statutory  penalty  for  a  wilful  and  knowing  wrongful  refusal 
to  discharge  the  mortgage."  The  decree  below  should  be  re- 
versed, and  a  decree  entered  in  this  court  providing  for  a  sale 
of  the  mortgaged  premises  to  satisfy  the  amount  due  and  unpaid 
upon  the  mortgage.  The  defendant  will  recover  the  costs  of 
the  court  below,  and  the  complainant  will  be  entitled  to  the 
costs  incurred  in  this  court.     The  other  justices  concurred. 


JACOBS  V.  MORANGE. 

47  N.  Y.  57.     1871. 

Appeal  from  judgment  of  the  New  York  common  pleas,  affirm- 
ing judgment  for  plaintiff. 

Peckham,  J.  The  defendant  in  this  suit  is  a  lawyer.  The 
plaintiff  some  years  since  brought  an  action  against  the  defend- 
ant in  the  marine  court,  in  the  city  of  New  York.  The  defend- 
ant recovered  a  verdict  in  that  suit,  of  $86  against  the  plaintiff. 
Without  taking  the  case  to  the  general  term  of  that  court,  the 
plaintiff  carried  it  for  review  to  the  court  of  common  pleas  of 
that  city,  and  after  argument  there  that  court  reversed  the  judg- 
ment, with  costs.  The  defendant  paid  these  costs  voluntarily 
without  the  entry  of  any  judgment.  Within  a  year  thereafter 
the  court  of  appeals  decided  that  the  court  of  common  pleas 
had  no  jurisdiction  of  a  case  from  the  marine  court,  until  it 
had  been  first  heard  and  decided  by  the  general  term  of  that 
court.  The  common  pleas  had  previously  held  the  other  way, 
viz.,  that  it  had  jurisdiction  in  such  case.    Some  nine  years  after 
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this  reversal  in  the  common  pleas  the  defendant  issued  an  exe- 
cution in  the  marine  court,  and  then  the  plaintiff  instituted  this 
suit  in  equity  to  stay  his  proceeding's,  and  a  judif,Tnent  is  obtained 
for  a  perpetual  stay  on  the  ground  that  the  jud^'ment  in  the 
marine  court  was  erroneous,  and  that  both  partias  in  the  review 
in  the  common  pleas  had  acted  under  a  mutual  mistake  of  law. 

This  presents  the  question,  can  a  court  of  equity  grant  relief 
in  a  case  of  this  character  upon  the  sole  ground  of  a  mistake  of 
law?  There  is  no  circumstance  of  any  description  tJiat  adds 
anything  to  this  ground  of  relief.  Ignorantia  legis  neminem  ex- 
cusat  and  kindred  maxims  are  old  in  the  law.  If  they  are  true, 
this  judgment  is  erroneous. 

In  early  times  the  jurisdiction  of  the  court  of  chancery  in  the 
hands  of  the  chancellors  unskilled  in  the  law  was  almost  without 
limit;  but  for  very  many  years  that  court  has  been  guided  by 
rules'  and  precedents,  by  the  science  of  the  law  as  much  as  courts 
of  common  law.  Their  jurisdiction  and  modes  of  relief  are  well 
settled.  The  statutes  and  laws  of  the  land  are  as  much  the  law 
there  as  in  any  other  court.    1  Story  Eq.,  §  19;  Id.,  §§  17, 18. 

The  whole  basis  for  this  relief  is  founded  upon  the  fact  that 
on  inferior  court  made  an  erroneous  decision  upon  a  question  of 
law;  that  the  plaintiff  was  misled  thereby  and  suffered  this  loss. 
This  is  the  best  position  the  plaintiff  can  take.  This  must  he 
the  ''surprise"  sometimes  spoken  of  in  the  books.  Jeremy,  Eq. 
Jur.  366. 

What  a  flood  of  litigation  would  such  a  rule  open !  If  this 
can  be  regarded  as  the  "surprise"  that  requires  or  justifies  equi- 
table relief,  how  broad  is  the  principle,  how  extensive  its  ramifi- 
cations! Almost  every  case  reversed  by  this  court  would  form 
a  basis  for  such  "surprise,"  especially  where  courts  of  last 
resort  reverse  or  modify  their  own  decisions.  How  many  cases 
are  lost  at  the  trial  or  upon  review  by  the  ignorance  of  counsel 
in  failing  to  perceive  the  point,  or  in  failing  to  present  it  prop- 
erly for  review.  How  easy  to  get  up  cases,  in  the  ordinary 
affairs  of  life,  of  a  misunderstanding  of  the  law.  Thus  the  same 
principle  would  extend  to  courts  of  equity  for  errors  committed 
or  assumed  to  be  committed  there.  Under  such  a  system  of 
jurisprudence  it  would  be  difficult  to  reach  the  end  of  a  lawsuit. 
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In  this  case  the  statute  of  this  state  provided  a  mode  of  review 
of  judgments  rendered  in  the  marine  court.  The  time  and  the 
manner  were  prescribed.  This  statute  was  well  known  to  these 
parties,  or  should  have  been  but  for  their  negligence.  Yet  the 
plaintiff,  with  the  statute  before  him,  passed  for  the  sole  pur- 
pose of  enabling  the  party  aggrieved  to  review  a  judgment  in 
the  marine  court,  comes  to  a  court  of  equity  for  relief  against 
his  ignorance  of  the  manner  of  obtaining  such  review. 

We  are  referred  to  no  principle  or  authority  to  sustain  such 
an  action,  and  I  think  none  can  be  found. 

On  this  point  Chancellor  Kent  observed:  "A  subsequent 
decision  of  a  higher  court  in  a  different  case,  giving  a  different 
exposition  of  a  point  of  law  from  the  one  declared  and  known 
when  a  settlement  -between  parties  takes  place,  cannot  have  a 
retrospective  effect  and  overturn  such  settlement.  Every  man 
is  to  be  charged  at  his  peril  with  a  knowledge  of  the  law."  Lyon 
V.  Richmond,  2  Johns.  Ch.  51,  60. 

Though  the  decree  in  that  case  was  reversed  by  the  court  of 
errors  (14  Johns.  501),  it  was  entirely  upon  other  grounds. 

In  Storrs  v.  Barker,  6  Johns.  Oh.  166 ;  10  Am.  Dec.  316,  Where 
ignorance  of  the  law  was-  set  up  as  a  ground  of  defense,  the 
court  affirmed  the  rule  that  ignorance  of  the  law  with  a  knowl- 
edge of  the  facts  was  no  ground  of  defense.  See  1  Story  Eq., 
§  120,  to  the  same  effect. 

Suppose  the  plaintiff  had  misunderstood  the  statute  as  to  the 
time  of  appeal,  could  a  court  of  equity  extend  the  time  pre- 
scribed by  the  statute?  Many  such  cases  have  occurred  from  a 
misapprehension  of  the  law  as  to  when  a  judgment  is  perfected. 
Courts  of  law  could  grant  no  relief,  and  I  am  not  aware  that 
any  lawyer  has  supposed  that  a  court  of  equity  had  any  power 
to  extend  the  statute. 

In  Champlin  v.  Laytin,  18  Wend.  407;  31  Am.  Dec.  382,  in 
the  court  of  errors  on  appeal  from  chancery,  Bronson,  J.,  re- 
viewed the  authorities  in  a  sound  opinion,  showing,  as  he  claimed, 
that  there  was  really  no  authority  against  the  rule  that  ignor- 
ance of  the  law  simply  was  no  ground  for  relief. 

The  opinion  of  Paige,  Senator,  the  other  way,  does  not  seem 
to  me  to  be  well  grounded.     He  was  of  the  opinion  that  the 
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judgment  in  that  case  could  be  affirmed  upon  other  grounds. 
But  the  principle  laid  down  by  him  denies  relief  to  the  plaintiff 
in  this  case.  He  recognized  a  difference  between  ignorance  of 
the  law  and  a  mistake-  of  the  law.  Adopting  the  language  of 
Johnson,  J.,  in  Lawrence  v.  Beaubien,  2  Bailey,  623;  23  Am. 
Dec.  155,  who  says:  "The  former  is  passive,  and  does  not  pre- 
sume the  reason.  The  latter  presumes  to  know  when  it  does  not, 
and  supplies  palpable  evidence  of  its  existence."  He  would 
grant  relief  in  the  former,  not  in  the  latter. 

The  difficulty  of  proving  the  one  or  the  other  seems  to  consti- 
tute all  the  difference  in  the  cases. 

Without  any  special  review  of  authorities  on  this  question 
which  we  have  particularly  examined,  it  is  enough  to  say  that  it 
is  conceded  that  no  case  has  been  found  warranting  the  inter- 
ference of  a  court  of  equity  upon  facts  like  these,  and  no  sound 
principle  will  authorize  it. 

The  decree  must  he  reversed,  without  costs. 
All  concur. 


PETERSON  V.  GROVER  ET  AL. 
20  Me.  363.     1841. 

Bill  in  equity,  heard  on  bill,  answer  and  proof.  The  facts  are 
stated  in  substance  in-  the  opinion  of  the  court. 

Shepley,  J.  The  bill  alleges,  in  substance,  that  in  the  year 
1821,  the  complainant  made  a  mistake  in  writing  a  deed  of  re- 
lease of  a  lot  of  land  in  the  township  now  called  Cutler,  by 
writing  the  word  "southeast"  instead  of  "southwest"  in  stating 
the  first  bound  of  the  lot.  That  the  effect  of  this  mistake  was 
to  describe  the  lot  immediately  easterly  and  adjoining,  which 
was  owned  by  the  complainant  in  fee,  instead  of  the  one  intended 
to  be  conveyed,  in  which  he  owned  only  the  improvements.  That 
the  lot  intended  to  be  conveyed,  or  part  of  it,  is  now  numbered 
twenty-one,  and  that  conveyed  is  numhered  twenty.  That  one 
of  the  grantees  entered  upon  and  has  continued  to  possess  the 
lot  intended  to  be  conveyed,  while  the  complainant  and  his 
grantees  have  continued  in  the  possession  of  the  one  conveyed. 
The  mistake  is  clearly  proved  by  the  testimony,  and  is  admitted 


252         GROUNDS  FOR  EQUITABLE  RELIEF. 

by  the  answers.    The  rule  that  parol  testimony  is  not  to  be  ad- 
mitted to  vary  an  instrument  in  writing,  prevails  as  well  in 
equity  as  at  law.     Courts  of  equity  admit  an  exception  to  it, 
where  a  mistake  is  alleged;  and  if  it  be  clearly  proved  or  ad- 
mitted, they  give  relief.     This  is  a  case  in  which,  according  to 
the  rules  of  equity,  the  deed  should  be  reformed  by  correcting 
the  mistake,  unless  the  matters  set  forth  in  the  answers  vary 
the  rights  of  the  parties.    The  grievances  alleged  by  the  respond- 
ents, and  for  which  one  of  them  claims  to  have  compensation 
made  before  the  error  is  corrected,  so  far  as  they  are  proved  by 
their  own  testimony,   are  in  substance  these.     That  the  com- 
plainant was  employed  by  Jones  and  others,  the  owners  in  fee 
of  the  lot  intended  to  be  conveyed,  to  survey  it,  when,  in  the 
same  year,  1821,  one  of  the  respondents  purchased  it  of  them. 
That  he  was  instructed  to  run  out  one  hundred  acres  of  good 
land  exclusive  of  the  heath,  and  that  he  did  so  run  it  out.    That 
there  were  about  fifty  acres  of  heath  found  in  the  lot,  not  com- 
puted as  part  of  it.    That  eight  or  nine  years  ago  the  complain- 
ant was  again  employed  to  run  out  the  land  lying  northerly  of 
the  lot,  and  that  he  ran  the  southerly  line  of  the  lot,  now  par- 
tially designated  as  lot  numbered  seven,  so  as  to  take  off  a  large 
number  of  acres  belonging  to  lot  21,  as  it  w^as  originally  sur- 
veyed.    That  there  was  a  large  quantity  of  timber  on  the  part 
so  taken  off,  constituting  the  principal  value  of  the  whole  lot. 
That  when  the  fee  of  the  lot  was  purchased  of  Jones  and  others, 
the  deed  was  made  by  copying  the  boundaries  of  the  lot  de- 
scribed in  the  deed  from  the   complainant.     That  Jones   and 
others,  in  the  year  1832,  conveyed  lot  numbered  seven  to  Mar- 
ston  and  others,  who  prosecuted  one  of  the  respondents  for  cut- 
ting, where  he  alleges  it  should  have  been  in  his  own  lot,  and 
that  he  was  obliged  to  pay  damages  for  it. 

The  argument  for  the  respondents  is,  that  if  the  deed  from 
the  complainant  had  described  and  conveyed  lot  21,  they  should 
have  acquired  by  that  deed  and  by  the  deed  of  the  fee  of  the 
same,  a  good  title  as  far  northerly  as  the  spotted  tree,  named 
in  the  deed  as  the  northeast  corner,  although  it  might  have  stood 
more  than  two  hundred  and  seventy-one  rods  from  the  first 
bound.    That  in  consequence  of  the  deed  from  Jones  and  others 
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to  Margton  and  others,  they  cannot,  if  the  mistake  in  their  deed 
be  now  corrected,  hold  the  title  to  that  extent  against  them;  and 
must  lose  the  most  valuable  portion  of  their  land,  through  an 
error  originating  with  the  complainant.     The  allegation^  and 
proofs,  out  of  which  this  argument  arises,  are  many  of  them 
strongly  controverted;  but  let  them  for  this  purpose  be  regarded 
as  proved.     The  inquiry  will  then  arise,  how  far  the  complain- 
ant is  responsible  for  such  a  result.    It  does  not  appear  that  he 
made  or  had  any  connection  with  the  deed  from  Jones  and  others 
to  one  of  the  respondents.     If  the  mistake  in  his  deed  to  them 
be  corrected,  it  will  still  convey,  whatever  change  may  have 
taken  place  since,  all  that  it  was  intended  to  convey,  the  im- 
provements on  the  lot.    If  the  respondent,  who  received  the  deed 
from  Jones  and  others  with  warranty,  obtained  no  title,  it  is  to 
be  presumed  he  will  obtain  a  full  indemnity  for  the  loss  of  it. 
Or  if  by  any  process  the  error  in  that  should  also  be  attempted 
to  be  corrected,  and  it  should  be  found,  that  by  reason  of  subse- 
quent grants  made  by  them,  it  could  not  be  so  corrected  as  to 
operate  as  it  would  have  done,  had  it  been  correctly  made,  it 
is  to  be  presumed  that  the  court  would  give  relief  only  upon 
the  principle  of  making  one  who  seeks  equity,  do  equity.     It 
would  he  a  hard  ride  to  hold  that  one  who  had  committed  an 
error  was  responsible  for  all  the   remote  and  possible  conse- 
quences which  relight  arise  out  of  its  leading  others  to  commit 
errors  by  placing  confidence  in  its  accuracy,  instead  of  examin- 
ing for  themselves.    This  would  make  him  responsible  not  only 
for  the  consequences  of  his  own  errors,  but  for  the  negligence  of 
others.     There  is  little  occasion  for  it  here,  where  there  is  ap- 
parently a  sufficient  remedy  for  all  losses  against  the  parties 
who  conveyed  the  fee,  and  who  are  responsible  for  their  own 
errors  on  their  covenants.    The  complainant  does  not  appear  to 
have  committed  any  fraud  in  the  original  survey  of  the  lot,  for 
the  proof  is  that  it  was  run  out  according  to  his  instructions. 
The  surveys  which  he  has  since  made  cannot  affect  the  title, 
and  cannot  therefore  have  occasioned  any  essential  injury.    The 
complainant  is  entitled  to  have  the  mistake  corrected  by  a  reform 
of  the  deed  so  as  to  make  it  read  as  it  shoidd  have  done,  and  to  a 
decree  that  will  secure  the  rights  of  the  parties  accordingly. 
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As  he  made  the  mistake  which  has  brought  difficulties  upon 
the  other  parties  as  well  as  upon  himself,  he  is  not  entitled  to 
costs.  Nor  are  either  of  the  respondents,  for  they  had  an  oppor- 
tunity of  relieving  themselves  from  expense  and  trouble  by  a 
voluntary  correction  of  an  admitted  error. 


HUNT  v.  ROUSMANIERE'S  ADM'RS. 
1  Peters  1.     1828. 

Appeal  from  the  circuit  court  of  Rhode  Island.  The  appellant 
filed  a  bill  on  the  chancery  side  of  the  circuit  court  of  the  United 
States  for  the  district  of  Rhode  Island,  setting  forth  that,  in 
January,  1820,  Louis  Rousmaniere  obtained  from  him  two  loans 
of  money,  amounting,  together,  to  $2,150;  and  at  the  time  the 
first  loan  was  made,  Rousmaniere  offered  to  give,  in  addition  to 
his  notes,  a  bill  of  sale,  or  mortgage,  of  his  interest  in  the  brig 
Nereus,  then  at  sea,  as  a  collateral  security  for  the  repayment  of 
the  money.  A  few  days  after  the  delivery  of  the  first  note, 
dated  11th  of  January,  1820,  he  executed  a  power  of  attorney, 
authorizing  the  plaintiff  to  make  and  execute  a  bill  of  sale,  of 
three-fourths  of  the  Nereus,  to  himself  or  to  any  other  person; 
and  in  the  event  of  the  loss  of  the  vessel  to  collect  the  money 
which  should  become  due  on  a  policy,  by  which  the  vessel  and 
freight  were  insured.  In  the  power  of  attorney,  it  was  recited 
that  it  was  given  as  collateral  security  for  the  payment  of  the 
notes,  and  was  to  be  void  on  their  payment;  on  the  failure  of 
which,  the  plaintiff  was  to  pay  the  amount  and  all  expenses,  and 
to  return  the  residue  to  Rousmaniere.  On  the  21st  of  March, 
1821,  an  additional  sum  of  $700  was  loaned,  for  which  a  note 
was  taken,  and  similar  power  of  attorney  given,  to  sell  his  in- 
terest in  the  schooner  Industry ;  this  vessel  being  also  still  at  sea. 

On  the  6th  of  May,  1820,  Rousmaniere  died  intestate  and  in- 
solvent, having  paid  $200  on  account  of  the  notes ;  and  the  plaint- 
tiff  gave  notice  of  his  claim  to  the  commissioners  of  insolvency, 
appointed  under  the  authority  of  the  insolvent  law  of  Rhode 
Island.  The  plaintiff,  in  his  bill,  alleged  that,  on  the  return  of 
the  Nereus  and  Industry,  he  took  possession  of  them,  and  offered 


HUNT   V.  ROUSMANIERE'S   ADM'RS.  255 

the  interest  of  the  intestate  in  them  for  sale;  and  the  defendants 
having  forbidden  the  sale,  this  bill  was  brought  to  compel  them  to 
join  in  it. 

To  this  bill,  the  defendants  demurred;  and  their  demurrer 
was  sustained  in  the  circuit  court;  but  leave  was  given  to  the 
plaintiff  to  amend.  An  amended  bill  was  then  filed,  in  which 
it  was  stated,  that  it  was  expressly  agreed  between  the  parties, 
that  Rousmaniere  was  to  give  specific  security  on  the  Nereus 
and  Industiy,  and  that  he  offered  to  execute  a  mortgage  on 
them.  Counsel  was  consulted  on  the  subject,  who  advised  that 
the  power  of  attorney,  which  was  actually  executed,  should  be 
taken  in  preference  to  a  mortgage,  because  it  was  equally  valid 
and  effectual  as  a  security,  and  would  prevent  the  necessity  of 
changing  the  papers  of  the  vessels,  or  of  taking  possession  of 
them  on  their  return  to  port.  These  securities  were,  it  was  al- 
leged, executed,  with  a  full  belief  that  they  would,  and  with  in- 
tention that  they  should,  give  to  the  plaintiff,  as  full  and  perfect 
a  security,  as  would  be  given  by  a  mortgage. 

The  defendants  having  also  demurred  to  the  amended  bill,  the 
circuit  court  decided  in  favor  of  the  demurrer,  and  dismissed  the 
bill ;  and  an  appeal  was  entered  to  this  court.  At  the  February 
session,  1823,  this  court  considered  that  the  appellant  might  be 
entitled  to  the  relief  prayed  for  in  equity,  but  the  respondents 
were  permitted  to  withdTaw  their  demurrer,  and  to  file  an  answer 
in  the  court  below.  8  Wheat.  174,  5  L.  Ed.  589.  The  answer  of 
the  defendants  admitted  the  loans  of  money,  and  the  delivery  of 
the  promissory  notes,  and  that  but  $200  were  paid,  before  the 
death  of  the  intestate.  The  execution  of  the  powers  of  attorney 
was  also  admitted,  but  it  was  denied  that  possession  of  the  ves- 
sels was  taken  by  the  appellant ;  and  they  alleged  their  resistance 
of  the  attempt  to  take  possession  of  them.  The  answer  also  as- 
serted ignorance  of  any  agreement  for  a  specific  lien  on  the  ves- 
sels, except  that  imported  by  the  language  of  the  powers  of  attor- 
ney ;  that  they  had  heard  and  believed,  that  the  appellant  meant 
to  be  concerned,  as  a  partner,  in  a  voyage  of  one  of  the  vessels, 
which  was  relinquished,  and  that  afterwards  he  offered  to  loan 
the  money  on  security ;  upon  which,  the  intestate  offered  to  give 
a  mortgage,  but  the  appellant  preferred  taking  the  powers  of 
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attorney,  to  avoid  inconvenience,  and  took  the  powers  of  attor- 
ney, by  advice  of  counsel.  The  answer  also  stated,  that  a 
bill  of  sale  of  the  vessels,  dated  the  day  before  the  death  of  the 
intestate,  by  which  the  vessels  were  intended  to  be  conveyed  to 
one  Bateman,  and  which  the  respondents  stated,  they  had  heard 
and  believed,  was  intended  to  be  executed  on  the  evening  of  that 
day.  The  answer  also  alleges  the  insolvency  of  Rousmaniere, 
and  that  it  existed  a  long  time  before  his  death ;  which  they  as- 
serted must  have  been  known  to  the  appellant,  and  that  the  in- 
testate resorted  to  improper  modes  to  keep  up  his-  credit. 

The  evidence  taken  in  the  case,  consisted  of  the  deposition  of 
Mr.  Hazard,  the  counsel  who  drew  the  papers,  and  in  which  he 
stated,  that  they  were  intended  by  both  parties  to  haw-e  the  effect 
of  a  specific  lien  or  mortgage,  and  he  advised  them,  they  would 
have  that  effect;  and  also  the  deposition  of  Mr.  Merchant,  to 
show  that  the  appellant  admitted,  that  the  motive  by  which  he 
was  induced  to  make  the  loan,  was  to  compensate  Rousmaniere 
for  the  disappointment  sustained  by  his  not  uniting  with  him 
in  a  voyage  of  one  of  his  vessels ;  and,  accordingly,  an  agreement 
was  made,  by  which  the  appellant  was  to  let  Rousmaniere  have 
a  sum  of  money,  and  that  he  was  to  give  a  bill  of  sale  of  a  cer- 
tain vessel ;  but  that  afterwards  he  refused  to  take  the  same,  on 
account  of  the  inconvenience  and  difficulties  which  might  attend 
the  same ;  and  that  he  had  consulted  with  Mr.  Hazard,  upon  the 
subject,  who  told  him,  that  he  could  or  would  draw  an  irrevoc- 
able power  of  attorney  to  sell,  which  would  do  as  well,  or  words 
to  that  effect ;  and  which  was  accordingly  done. 

The  circuit  court  pronounce  a  decree,  declaring  that  the  ap- 
pellant had  no  specific  lien  or  security  upon  either  of  the  vessels, 
and  no  equity  to  be  relieved  respecting  them,  and  dismissing  the 
bill,  with  costs;  from  which  decree,  an  appeal  was  entered  to 
this  court. 

On  the  part  of  the  appellant,  it  was  contended,  that  the  de- 
cree ought  to  be  reversed,  and  a  decree  entered  for  the  appellant. 
That  the  answers  to  the  bill  did  not  respond  to  the  only  material 
facts  in  the  cause;  it  being  fully  proved,  that  the  powers  of  at- 
torney were  intended  to  have  the  effect  of  a  specific  lien,  the 
appellant  was  entitled  to  the  relief  he  sought,  upon  the  princi- 
ples laid  down  in  the  former  decisions  of  this  court. 
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Washington,  J.  This  case  was  before  this  court  in  the  year 
1823,  and  is  reported  in  8  Wheat.  174,  5  L.  Ed.  589,  and  was 
then  argued  at  great  length,  by  the  counsel  concerned  in  it.  Af- 
ter full  consideration,  it  was  decided,  that  the  power  of  attorney 
given  by  Rousmaniere,  the  intestate,  to  the  appellant.  Hunt, 
authorizing  him  to  make  and  execute  a  bill  of  sale  of  three-fourths 
of  the  Nereus  and  of  the  Industry,  to  himself,  or  any  other  per- 
son,  and  in  the  event  of  their  being  lost,  to  coUect  the  money 
which  should  become  due  under  a  policy  upon  them  and  their 
freight,  was  a  naked  power,  not  coupled  with  an  interest,  which, 
though  irrevocable  by  Rousmaniere,  in  his  lifetime,  expired  on 
has  death. 

That  this  species  of  security  was  agreed  upon,  and  given  un- 
der a  misunderstanding  by  the  parties,  of  its  legal  character, 
was  conceded  in  the  argument  of  the  cause  by  the  bar  and 
bench;  and  the  second  question,  for  the  consideration  of  the 
court,  was,  whether  a  court  of  equity  could  afford  relief  in  such 
a  case,  by  directing  a  new  security  of  a  different  character  to  be 
given,  or  by  decreeing  that  to  be  done,  which  the  parties  sup- 
posed would  have  been  effected  by  the  instrument  agreed  upon  ? 
After  an  examination  of  the  cases,  applicable  to  the  general  ques- 
tion, it  was  stated  by  the  chief  justice,  who  deliverd  the  opinion 
of  the  court,  that  none  of  them  asserted  the  naked  principle, 
that  relief  could  be  granted,  on  the  ground  of  ignorance  of  law, 
or  decided,  that  a  plain  and  acknowledged  mistake  in  law  was 
beyond  the  reach  of  a  court  of  equity.    The  conclusion  to  which 
he  came  is  expressed  in  the  following  terms:     "We  find  no 
case  which  we  think  precisely  in  point ;  and  are  unwilling,  where 
the  effect  of  the  instrument  is  acknowledged  to  have  been  en- 
tirely misunderstood  by  both  parties,  to  say,  that  a  court  of 
equity  is  incapable  of  affording  relief."     The  decree  was,   ac- 
cordingly, reversed;  but  the  case  being  one  in  which  creditors 
were  concerned,  the  court,  instead  of  giving  a  final  decree  on  the 
demurrer,  in  favor  of  the  plaintiff,  directed  the  cause  to  be  re- 
manded, that  the  circuit  court  might  permit  the  defendants  to 
withdraw  their  demurrer  and  to  answer  the  bill. 

After  the  cause  was  returned  to  that  court,  the  demurrer  was 
withdrawn,  and  an  answer  was  filed,  in  which  the  defendants, 
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after  admitting  the  loans  mentioned  in  the  bills,  by  the  plaintiff 
to  their  intestate,  and  the  notes  given  for  the  same,  by  the  latter, 
and  their  non-payment,  assert  their  ignorance  of  any  agreement 
between  the  plaintiff  and  their  intestate,  that  the  former  should 
have  a  specific  security,  other  than  the  powers  of  attorney,  to 
sell  vessels  and  to  collect  the  proceeds,  or  the  amount  of  the  poli- 
cies, in  case  they  should  be  lost ;  but  express  their  belief  that  the 
powers  of  attorney  were  selected  by  the  plaintiff,  in  preference 
to  the  other  securities,  which  were  offered  by  the  intestate.  The 
answer  further  states,  that  the  estate  of  Rousmaniere  is  greatly 
insolvent,  and  had  been  so  before  his  death;  that  the  plaintiff 
had  exhibited  and  proved  his  demand,  as  stated  in  his  bill,  before 
the  commissioners  of  insolvency,  duly  appointed  upon  the  estate 
of  Rousmaniere;  and  that  his  dividend  thereon  declared,  or  to 
be  declared,  the  defendants  were,  and  would  be  ready  to  pay,  ac- 
cording to  law. 

The  principal  deposition,  taken  in  the  cause,  is  that  of  Ben- 
jamin Hazard,  counsellor  at  law,  who  deposes,  that  he  drew  the 
powers  of  attorney,  annexed  to  the  original  bill ;  that  on  the  day 
the  first  power  was  executed.  Hunt  and  Rousmaniere  came  to 
his  office,  when  the  latter  stated,  that  the  former  had  loaned,  or 
agreed  to  loan,  to  him,  a  sum  of  money,  upon  security  to  be 
given  by  him,  on  his  interest  in  the  brig  Nereus,  and  that  he 
was  desirous  the  security  should  be  as  ample  and  available  to 
Hunt  as  it  could  be  made;  that  he  wished  and  was  ready  to 
give  a  bill  of  sale  of  the  property,  or  a  mortgage  on  it,  or  any 
other  security  which  Mr.  Hunt  might  prefer.     Both  the  parties 
declared,  that  they  had  called  upon  the  witness,  to  request  him 
to  draw  the  writings',  and  to  obtain  his  opinion,  as  to  the  kind  of 
instrument  which  would  give  the  most  perfect  security  to  the 
lender.     That  the  deponent  then  told  the  parties  that  a  bill  of 
sale,  or  mortgage,  would  be  good  security,  but  that  an  irrevocable 
power  of  attorney,  such  as  was  afterwards  executed,  would  be 
as  effectual  and  good  security  as  either  of  the  others;  and  would 
prevent  the  necessity  of  changing  the  vessel's  papers,  and  of 
Hunt's  taking  possession  of  the  vessel,  upon  her  arrival  from 
sea.     That  the  parties  then  requested  him  to  draw  such  an  in- 
strument, as,  in  his  opinion,  would  most  effectually  and  fully 
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secure  Mr.  Hunt;  and  that  the  plaintiff  frequently  a^ked  him 
whilst  he  was  drawing  the  power,  and  after  he  had  finished,  and 
read  it  to  the  parties,  if  he  was  quite  certain  that  the  power 
would  be  as  safe  and  available  to  him  as  a  bill  of  sale  or  mort- 
gage, and  that  upon  his  assurances  that  it  was,  it  was  then  exe- 
cuted. The  witness  then  proceeds  to  express  his  opinion  from 
his  knowledge  of  the  parties,  and  from  their  declaration  at  the 
time,  that  Rousmaniere  would  readily  have  given  an  absolute 
bill  of  sale  of  the  property  oi  any  other  security  which  could 
have  been  asked;  and  that  Hunt  would  not  have  accepted  the 
one  which  was  afterwards  executed,  if  he  had  not  considered  it 
to  be  as  extensive  and  perfect  a  security,  in  all  respects,  as  an  ab- 
solute  bill  of  sale ;  and  he  adds,  more  positively,  that  such  was 
the  understanding  and  agreement  of  both  the  parties.  It  ap- 
pears, by  the  testimony  of  this  witness,  that  he  drew  the  power 
of  attorney  concerning  the  industry,  for  securing  the  second 
loan  made  by  the  plaintiff  to  Rousmaniere,  and  that  the  cir- 
cumstances attending  that  transaction  were  essentially  the  same 
as  those  which  have  been  stated  in  respect  to  the  first  loan. 

We  find  another  deposition  in  the  record  which  deserves  to 
be  noticed,  as  it  consists  of  declarations  made  hy  the  plaintiff, 
after  the  powers  of  attorney  were  executed,  and  may  serve,  in 
some  measure,  to  explain  the  most  positive  testimony  given  by 
Mr.    Hazard.     This   witness,    William   Merchant,    deposes   that 
after  the  decease  of  Rousmaniere,  the  plaintiff  stated  to  him, 
and  to  a  Mr.  Rhodes,  that  in  consequence  of  his  declining  to  en- 
gage in  an  enterprise  in  one  of  the  vessels  of  Rousmaniere,  to 
which  he  had  at  one  time  consented,  and  of  the  complaints  of 
Rousmaniere,  on  that  account,  he  was  induced  to  offer  to  Rous- 
maniere a  loan  of  money.     That  an  agreement  was  accordingly 
made,  by  which  he.  Hunt,  was  to  let  Rousmaniere  have  a  certain 
sum  on  loan,  and  Rousmaniere  was  to  give  him  a  bill  of  sale  of 
a  certain  vessel ;  but  that,  afterwards,  Hunt,  reflecting,  that  if  he 
took  that  security,  he  would  have  to  take  out  papers  at  the  cus- 
tom-house, in  his  own  name,  be  subject  to  give  bonds  for  the  ves- 
sel, and  perhaps  be  made  liable  for  breaches  of  law  committed 
by  others,  he  consulted  with  Mr.  Hazard  upon  the  subject ;  who 
told  him,  that  he  could,  or  would,  draw  an  irrevocable  power  of 
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attorney  to  sell,  which  would  do  as  well,  and  which  was  aecord- 
inigly  done. 

The  cause  coming  on  to  be  heard  in  the  court  below,  and  that 
court  being  of  opinion  that  the  plaintiff  had  no  lien  or  specific 
security  upon  these  vessels,  and  no  equity  to  have  such  lien  or 
security  created,  against  the  general  creditors  of  Rousmaniere, 
dismissed  the  bill;  from  which  decree,  the  cause  has  been 
brought,  by  appeal,  to  this  court.  It  must  be  adttnitted,  that 
the  case,  as  it  is  now  presented  to  the  court,  is  not  materially 
variant  from  that  which  we  formerly  had  to  consider,  except  in 
relation  to  the  rights  of  the  general  creditors,  against  the  insol- 
vent estate  of  a  deceased  debtor,  in  opposition  to  the  equity 
which  a  particular  creditor  seeks,  by  this  bill,  to  set  up.  The 
allegations  of  the  bills,  filed  in  this  cause,  which  were,  on  the 
former  occasion  admitted  by  the  demurrer  to  be  true,  are  now 
fully  proved,  by  the  testimony  taken  in  the  cause. 

Before  proceding  to  state  the  general  question,  to  which  the 
facts  in  this  case  give  rise,  or  the  principles  of  equity  which 
apply  to  it,  it  will  be  necessary,  distinctly,  to  ascertain,  what  was 
the  real  agreement  concluded  upon  between  the  plaintiff  and  the 
intestate,  the  performance  of  which,  on  the  part  of  the  latter, 
was  intended  to  be  secured  by  the  powers  of  attorney  ?  Was  it 
that  Rousmaniere  should,  in  addition  to  his  notes'  for  the  money 
agreed  to  be  loaned  to  him  by  the  plaintiff,  give  a  specific  and 
available  security  on  the  Nereus  and'  the  Industry,  or  was  the 
particular  kind  of  security  selected  by  the  parties,  and  did  it  con- 
stitute a  part  of  the  agreement?  It  is  most  obvious,  from  the 
plaintiff's  own  statement,  in  his  amended  bill,  as  well  as  from 
the  depositions  appearing  in  the  record,  that  the  agreement  was 
not  closed  until  the  interview  between  the  parties  to  it,  with 
Mr.  Hazard,  had  taken  place.  The  amended  bill  states  that 
the  specific  security  which  Rousmaniere  offered  to  give,  was  a 
mortgage  of  the  two  vessels,  for  which  irrevocable  powers  of 
attorney  were  substituted,  by  the  advice  of  Mr.  Hazard,  and  for 
reasons,  which  it  would  seem,  were  approved  of  and  acted  upon 
by  the  plaintiff.  From  the  testimony  of  Mr.  Merchant,  it  would 
appear  that  the  security  proposed  by  Rousmaniere  was  a  bill  of 
sale  of  the  vessels,  which  the  plaintiff  declined  accepting,  for 
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reasons  of  his  own,  uninfluenced  by  any  suggestions  of  Ur.  Haz- 
ard, who  merely  proposed  the  powers  of  attorney  as  a  substitute 
for  the  other  forms  of  security  which  had  been  offered  by  Rous- 
maniere.  The  difference  between  these  statements  is  not  very 
material,  since  it  is  apparent,  from  both  of  them,  that  the  pro- 
posed security,  by  irrevocable  powers  of  attorney,  was  selected 
by  the  plaintiff,  and  incorporated  into  the  agreement,  by  the 
assent  of  both  the  parties.  The  powders  of  attorney  do  not  con- 
tain, nor  do  they  profess  to  contain,  the  agreement  of  the  par- 
ties; but  was  a  mere  execution  of  that  agreement,  so  far  as  it 
stipulated  to  give  to  the  plaintiff,  a  specific  security  on  the  two 
vessels,  in  the  mod^e  selected  and  approved  of  by  the  parties ;  to 
which  extent,  it  was  a  complete  consummation  of  the  agreement. 
Such  was  the  opinion  of  this  court,  upon  a  former  discussion 
of  this  cause,  in  the  year  1823,  amd  such  is  its  present  opinion. 
Upon  this  state  of  the  case,  the  general  question  to  be  decided, 
is  the  same  now  that  it  formerly  was,  and  is  that  which  has  al- 
ready been  stated. 

There  are  certain  principles  of  equity,  applicable  to  this  ques- 
tion, which,  as  general  principles,  we  hold  to  be  incontrovertible. 
The  first  is,  that  where  an  instrument  is  drawn  and  executed, 
which  professes,  or  is  intended,  to  carry  into  execution  an  agree- 
ment, whether  in  writing  or  by  parol,  previously  entered  into, 
but  which,  by  mistake  of  the  draftsman,  either  as  to  fact  or  law, 
does  not  fulfil,  or  which  violates  the  manifest  intention  of  the 
parties  to  the  agreement,  equity  will  correct  the  mistake,  so  as 
to  produce  a  conformity  of  the  instrument  to  the  agreement.  The 
reason  is  obvious:  the  execution  of  agreements,  fairly  and  le- 
gally entered  into,  is  one  of  the  peculiar  branches  of  equity 
jurisdiction ;  and  if  the  instrument  which  is  intended  to  execute 
the  agreement,  be,  from  any  cause,  insufficient  for  that  purpose, 
the  agreement  remains  as  much  unexecuted,  as  if  one  of  the 
parties  had  refused,  altogether,  to  comply  wdth  his  engagement; 
and  a  court  of  equity  will,  in  the  exercise  of  its  acknowledged 
jurisdiction,  afford  relief  in  the  one  case,  as  well  as  in  the  other, 
by  compelling  the  delinquent  party  fully  to  perform  his  agree- 
ment, according  to  the  terms  of  it,  and  to  the  manifest  int.ention 
of  the  parties.     So,  if  the  mistake  exist,  not  in  the  instriunent, 
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which  is  intended  to  give  effect  to  the  agreement,  but  in  the 
agreement  itself,  and  is  clearly  proved  to  have  been  the  result 
of  ignorance  or  some  material  fact,  a  court  of  equity  will,  in 
general,  grant  relief,  according  to  the  nature  of  the  particular 
case  in  which  it  is  sought.  Whether  these  principles,  or  either 
of  them,  apply  to  the  present  case,  must,  of  course,  depend 
upon  the  real  character  of  the  agreement  under  consideration. 
If  it  has  been  correctly  stated,  it  follows,  that  the  instrument, 
by  means  of  which  the  specific  security  was  to  be  given,  was 
selected  by  the  parties  to  the  agreement,  or  rather  by  the  plain- 
tiff; Rousmaniere  having  proposed  to  give  a  mortgage  or  bill  of 
sale  of  the  vessels,  which  the  plaintiff,  after  consideration  and 
advice  of  counsel,  thought  proper  to  reject,  for  reasons  which 
were  entirely  satisfactory  to  himself.  That  the  form  of  the 
instrument,  so  chosen  by  the  plaintiff,  and  prepared  by  the 
person  who  drew  it,  conforms  not,  in  every  respect,  to  the  one 
agreed  upon,  is  not  even  asserted  in  the  bill,  or  in  the  argument 
of  counsel.  The  avowed  object  of  the  plaintiff  was,  to  obtain  a 
valid  security,  but  in  such  a  manner,  as  that  the  legal  interest 
in  the  property  should  remain  with  Rousmaniere,  so  that  the 
plaintiff  might  be  under  no  necessity  to  take  out  papers  at  the 
custom-house,  in  his  own  name,  and  might  not  be  subject  to 
give  bonds  for  the  vessels,  or  to  liabilities  for  breaches  of  law, 
committed  by  those  who  were  intrusted  with  the  management 
of  them.  That  the  general  intention  of  the  parties  was  to  pro- 
vide a  security,  as  effectual  as  a  mortgage  of  the  vessels  would 
be,  can  admit  of  no  doubt;  and  if  such  had  been  their  agree- 
ment, the  insufficiency  of  the  instruments  to  effect  that  object, 
which  were  afterwards  prepared,  would  have  furnished  a  ground 
for  the  interposition  of  a  court  of  equity,  which  the  representa- 
tives of  Rousmaniere  could  not  easily  have  resisted.  But  the 
plaintiff  was  not  satisfied  to  leave  the  kind  of  security  which  he 
was  willing  to  receive  -undetermined;  having  finally  made  up 
his  mind,  by  the  advice  of  his  counsel,  not  to  accept  of  a  mort- 
gage, or  bill  of  sale,  in  nature  of  a  mortgage,  he  thought  it 
safest,  therefore,  to  designate  the  instrument;  and  having  de- 
liberately done  so,  it  met  the  view  of  both  parties,  and  was  as 
completely  incorporated  into  their  agreement   as  were  the  notes 
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of  hand  for  the  sum  intended  to  be  secured.  In  coining  to  this 
determination,  it  is  not  pretended,  that  the  plaintiff  was  misled 
by  ignorance  of  any  fact,  connected  with  the  agreement  which 
he  was  about  to  conclude.  If,  then,  the  agreement  was  not 
founded  in  a  mistake  of  any  material  fact,  and  if  it  was  executed 
in  strict  conformity  with  itself,  we  think  it  would  be  unprece- 
dented for  a  court  of  equity  to  decree  another  security  to  be 
given,  not  only  different  from  that  which  had  been  agreed  upon, 
but  one  which  had  been  deliberately  considered  and  rejected  by 
the  party  now  asking  for  relief,  or  to  treat  the  case  as  if  such 
other  security  had  in  fact  been  agreed  upon  and  executed.  Had 
Rousmaniere  after  receiving  the  money  agreed  to  be  loaned  to 
him,  refused  to  give  an  irrevocable  power  of  attorney,  but  of- 
fered to  execute  a  mortgage  of  the  vessels,  no  court  of  equity 
could  have  compelled  the  plaintiff  to  accept  the  security  so  of- 
fered. Or  if  he  had  totally  refused  to  execute  the  agreement, 
and  the  plaintiff  had  filed  his  bill,  praying  that  the  defendant 
might  be  compelled  to  execute  a  mortgage,  instead  of  an  irrevo- 
cable power  of  attorney,  could  that  court  have  granted  the 
relief  specifically  asked  for?  We  think  not.  Equity  may  com- 
pel parties  to  perform  their  agreements,  when  fairly  entered 
into,  according  to  their  terms,  but  it  has  no  power  to  make 
agreements  for  parties,  and  then  compel  them  to  execute  the 
same.  The  former  is  a  legitimate  branch  of  its  jurisdiction,  and 
in  its  exercise,  is  highly  beneficial  to  society;  the  latter  is  with- 
out its  authority,  and  the  exercise  of  it  would  be  not  only  an 
usurpation  of  power,  but  would  be  highly  mischdevous  in  its 
consequences. 

If  the  court  could  not  have  compelled  the  plaintiff  to  accept, 
or  Rousmaniere  to  execute,  any  other  instrument  than  the  one 
which  Jiad  been  agreed  upon  between  them,  the  case  is  in  no  re- 
spect altered  by  the  death  of  the  latter,  and  the  consequent  in- 
efficiency of  the  particular  security  which  had  been  selected; 
the  objection  to  the  relief  asked  for  being  in  both  cases  the 
same,  namely,  that  the  court  can  only  enforce  the  performance 
of  an  agreement  according  to  its  terms,  and  to  the  intention  of 
the  parties;  and  cannot  force  upon  them  a  different  agreement. 
That  the  intention  of  the  parties  to  this  agreement   was  frus- 
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trated  hy  the  happening  of  an  event  not  thought  of,  prohahhj, 
hy  them  or  by  the  counsel  who  was  consulted  upon  the  occa- 
sion is  manifest.  The  kind  of  security  which  was  chosen  would 
have  been  equally  effectual,  for  the  purpose  intended,  with  a 
mortgage,  had  Rousmaniere  lived  until  the  power  had  been 
executed;  and  it  may,  therefore,  admit  of  some  doubt  at  least 
whether  the  loss  of  the  intended  security  is  to  be  attributed  to  a 
want  of  foresight  in  the  parties,  or  to  a  mistake  of  the  counsel 
in  respect  to  a  matter  of  law.  The  case  will,  however,  be  con- 
sidered in  the  latter  point  of  view. 

The  question,  then,  is,  ought  the  court  to  grant  the  relief 
which  is  asked  for,  upon  the  ground  of  mistake  arising  from 
any  ignorance  of  law?  We  hold  the  general  rule  to  be,  that  a 
mistake  of  this  character  is  not  a  ground  for  reforming  a  deed 
founded  on  such  mistake ;  and  whatever  exceptions  there  may  be 
to  this  rule,  they  are  not  only  few  in  number,  but  they  will  be 
found  to  have  Jiomething  peculiar  in  their  characters. 

The  strongest  case  which  was  cited  and  relied  upon  by  the 
appellant's  counsel  was  that  of  Lansdown  v.  Lansdown,  re- 
ported in  Mos.  364.  Admitting,  for  the  present,  the  authority 
of  this  ease,  it  is  most  apparent,  from  the  face  of  it,  that  the 
decision  of  the  court  might  well  be  supported,  upon  a  principle 
not  involved  in  the  que.<3tion  we  are  examining.  The  subject 
which  the  court  had  to  decide,  arose  out  of  a  dispute  between 
an  heir-at-law  and  a  younger  member  of  the  family,  who  was 
entitled  to  an  estate  descended;  and  this  question  the  parties 
agreed  to  submit  to  arbitration.  The  award  being  against  the 
heir-at-law,  he  executed  a  deed  in  compliance  with  it,  but  was 
relieved  against  it,  on  the  principle  that  he  was  ignorant  of  his 
title.  If  the  decision  of  the  court  proceeded  upon  the  ground 
that  the  plaintiff  was  ignorant  of  the  fact  that  he  was  the  eldest 
son,  it  was  clearly  a  case  proper  for  relief,  upon  a  principle 
which  has  already  been  considered.  If  the  mistake  was  of  his 
legal  rights,  as  heir-at-law,  it  is  not  going  too  far  to  presume, 
that  the  opinion  of  the  court  may  have  been  founded  upon  the 
belief,  that  the  heir-at-law  was  imposed  upon  by  some  unfair 
representations  of  his  better  informed  opponent ;  or  that  his  ig- 
norance of  a  legal  principle,  so  universally  understood  by  all, 
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where  the  right  of  primogeniture  forms  a  part  of  the  la;;v  of  de- 
scents, demon^rated  a  degree  of  mental  imbecility  which  might 
well  entitle  him  to  relief.  He  acted,  besides,  under  the  pres- 
sure of  an  award,  which  was  manifestly  repugnant  to  law,  and 
for  aught  that  is  stated  in  this  case,  this  may  have  app^red 
upon  the  face  of  it.  But  if  this  case  must  be  considered  as  an 
exception  from  the  general  rule  which  has  been  mentioned;  the 
circumstances  attending  it,  do  not  entitle  it,  were  it  otherwise 
objectionable,  to  be  respected  as  an  authority  but  in  cases  which 
it  closely  resembles. 

There  is  a  class  of  cases  which,  it  has  been  supposed,  forms  an 
exception  from  this  general  rule,  but  which  will  be  found,  upon 
examination,  to  come  within  the  one  which  was  first  stated.  The 
cases  alluded  to,  are  those  in  which  equity  has  afforded  relief 
against  the  representatives  of  a  deceased  obligor,  in  a  joint  bond, 
given  for  money  lent  to  both  the  obligors,  although  such  repre- 
sentatives were  discharged  at  law.  The  principle  upon  which 
these  cases  manifestly  proceed,  is,  that  the  money  being  lent  to 
both,  the  law  raises  a  promise  in  both  to  pay,  and  equity  con- 
siders the  security  of  the  bond  as  being  intended,  by  the  parties, 
to  be  co-extensive  with  this  implied  contract  by  both  to  pay  the 
debt.  To  effect  this  intention,  the  bond  should  have  been  made 
joint  and  several;  and  the  mistake  in  the  form,  by  which  it  is 
made  joint,  is  not  in  the  agreement  of  the  parties,  but  in  the 
execution  of  it  by  the  draftsman.  The  cases  in  which  the  gen- 
eral rule  has  been  adhered  to  are,  many  of  them,  of  a  character 
which  strongly  test  the  principle  upon  which  the  rule  itself  is 
founded.  Two  or  three  only  need  be  referred  to.  If  the 
obligee,  in  a  joint  bond,  by  two  or  more,  agree  with  one  of  the 
obligors,  to  relieve  him  from  his  obligation,  and  does  accordingly 
execute  a  release,  by  which  all  the  obligors  are  discharged  at 
law,  equity  will  not  afford  relief  against  this  legal  consequence, 
although  the  release  was  given  under  a  manifest  misapprehen- 
sion of  the  legal  effect  of  it,  in  relation  to  the  other  obligors.  So, 
in  the  case  of  Worrall  v.  Jacob,  3  Merv.  271,  where  a  person 
having  a  power  of  appointment  and  revocation,  and,  under  a 
mistaken  supposition  that  a  deed  might  be  altered  or  revoked, 
although  no  power  of  revocation  had  been  reserved,  executed  the 
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power  of  appointment,  without  reserving  a  power  of  revocation ; 
the  court  refused  to  relieve  against  the  misftake.  The  case  of 
Lord  Irnham  v.  Child,  1  Brown,  Ch.  92,  is  a  very  strong  one  in 
support  of  a  general  rule,  and  closely  resembles  the  present,  in 
most  of  the  material  circumstances  attending  it.  The  object  of 
the  suit  was  to  set  up  a  clause  containing  a  power  of  redemption, 
in  a  deed  granting  an  annuity,  which,  it  was  said,  had  been 
agreed  upon  by  the  parties,  but  which,  after  deliberation,  was 
excluded  by  consent,  from  a  mistaken  opinion,  that  it  would  ren- 
der the  contract  usurious.  The  court,  notwithstanding  the 
omission  manifestly  proceeded  upon  a  misapprehension  of  the 
parties  as  to  the  law,  refused  to  relieve,  by  establishing  the  re- 
jected clause. 

It  is  not  the  intention  of  the  court  in  the  case  now  under  con- 
sideration, to  lay  it  down,  that  there  may  not  he  case  in  which  a 
court  of  equity  will  relieve  against  a  plain  mistake,  arising  from 
ignorance  of  law.  But  we  mean  to  say,  that  where  the  parties, 
upon  deliberation  and  advice,  reject  one  species  of  security,  and 
agree  to  select  another,  under  a  misapprehension  of  the  law  as 
to  the  nature  of  the  security  so  selected,  a  court  of  equity  will  not, 
on  the  ground  of  such  misapprehension,  and  the  insufficiency  of 
such  security,  in  consequence  of  a  suhsequeyit  event,  not  fore- 
seen, perhaps,  or  thought  of,  direct  a  new  security,  of  a  different 
character,  to  he  given,  or  decree  that  to  he  done  which  the  par- 
ties supposed  would  have  heen  effected  hy  the  instrument  which 
was  finally  agreed  upon. 

If  the  court  would  not  interfere  in  such  a  ease,  generally, 
much  less  would  it  do  so  in  favor  of  one  creditor  against  the 
general  creditors  of  an  insolvent  estate,  whose  equity  is,  at  least, 
equal  to  that  of  the  party  seeking  to  obtain  a  preference,  and 
who,  in  point  of  law,  stand  upon  the  same  ground  with  himself. 
This  is  not  a  bill  asking  for  a  specific  performance  of  an  agree- 
ment to  execute  a  valid  deed  for  securing  a  d^bt,  in  which  ease, 
the  party  asking  relief  would  be  entitled  to  a  specific  lien;  and 
the  court  would  consider  the  debtor  as  a  trustee  for  the  creditor 
of  the  property  on  which  the  security  was  agreed  to  be  given. 
The  agreement  has  been  fully  executed,  and  the  only  complaint 
is,  that  the  agreement  itself  was  founded  upon  a  misapprehen- 
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sion  of  the  law,  and  the  prayer  is  to  be  relieved  aj?ainst  the 
consequences  of  such  mistake.  If  all  other  difficulties  were  out 
of  the  way,  the  equity  of  the  general  creditors  to  be  paid  their 
debts  equally  with  the  plaintiff,  would,  we  think,  be  sufficient  to 
induce  the  court  to  leave  the  parties  where  the  law  has  placed 
them.     The  decree  is  to  be  affirmed,  with  costs. 

Decree  affirmed. 
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U  N.  Y.  525.     1871. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court  in  the  Sixth  district,  affirming  a  judgment  of  the  special 
term  in  favor  of  the  plaintiff. 

The  action  was  brought  for  the  reformation  of  a  deed  executed 
by  the  plaintiff,  he  claiming  that  a  reservation  of  certain  timber 
had  been  omitted,  through  mistake  on  his  part ;  and  also  for  an 
accounting  by  the  defendant  for  timber  taken  from  the  premises 
conveyed. 

An  account  was  ordered  to  ascertain  the  value  of  the  lumber 
taken  since  March  10,  1851.  The  referee  found  the  value  at 
$2,041.72. 

Upon  the  coming  in  of  the  referee's  report,  judgment  was 
entered  for  the  plaintiff  that  the  deed  be  reformed  and  corrected, 
and  that  he  have  judgment  for  the  value  of  the  timber  removed 
by  the  defendant.  This  judgment  was  affirmed  by  the  general 
term  in  the  Sixth  district,  and  the  defendant  appeals  to  the 
court  of  appeals.  The  facts  appear  from  the  opinion  of  the 
court. 

Hunt,  C.  It  will  not  be  necessary  to  consider  in  detail  the 
fifteen  points  presented  by  the  appellant,  and  so  ably  argued  bj' 
his  counsel.  The  discussion  of  a  few  of  them  will  settle  princi- 
ples that  may  serve  to  decide  the  case. 

The  complaint,  in  substance,  alleged  that  on  the  28th  of  May, 
1846,  the  plaintiff  was  the  owner  of  one  hundred  and  ten  acres 
of  land,  being  lot  No.  4;  that  on  that  day  he  sold  the  same  by 
executory  contract,  with  the  timber  thereon,  to  T.  &  T.  Trevor, 
for  $17  per  acre. 
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That  on  the  7th  day  of  December,  1846,  he  was  the  owner  of 
lot  No.  5,  containing  one  hundred  and  forty-one  acres,  and  then 
entered  into  an  agreement  with  the  same  parties,  by  which  they 
undertook  to  cut  the  timber  standing  thereon,  manufacture  the 
same  into  boards  and  planks,  and  to  give  the  plaintiff  one-half 
of  the  lumber  thus  manufactured.  Certain  other  details  were 
provided,  which  it  is  not  necessary  to  specify.  At  the  same 
time,  the  plaintiff  entered  into  an  executory  contract  with  the 
same  persons,  for  the  sale  of  the  one  hundred  and  forty-one 
acres,  at  $4  per  acre. 

That  these  two  pieces  of  land  were  of  the  same  value;  that 
the  timber  growing  on  the  latter  piece  was  of  the  value  of  $5,000, 
and  that  such  timber,  in  the  understanding  of  the  parties,  was 
reserved  to  the  plaintiff  by  the  manufacturing  contract  men- 
tioned, and  that  the  price  of  $4  per  acre  was  for  the  land  simply, 
the  timber  reserved  to  the  plaintiff.  That,  after  proceeding  for 
some  time  in  the  manufacture  of  the  lumber,  the  purchasers  be- 
came embarrassd,  and  the  defendant  took  their  place  in  the  con- 
tract, and  without  new  or  further  negotiations,  a  calculation  was 
made  of  their  payments,  the  balance  found  due  paid  by  the 
defendant,  and  an  absolute  deed  of  the  two  pieces  of  land,  with- 
out reservation  of  the  timber,  made  by  the  plaintiff  to  the  de- 
fendant. 

That  the  defendant  well  knew  all  of  the  facts  in  the  complaint 
recited.  The  plaintiff  then  avers  "that  through  and  by  mistake 
he  failed  to  insert  in  the  said  last-mentioned  deed  (of  the  one 
hundred  and  forty-one  acres)  any  reservation  of  the  timber 
mentioned  and  embraced  in  the  contract  secondly  above  men- 
tioned;" and  also  avers  demand  and  refusal  to  amend.  The 
prayer  is  that  the  deed  may  be  corrected,  so  as  to  be  made  to 
contain  a  reservation  of  the  timber,  and  that  the  plaintiff  may 
have  an  accounting  as  to  the  timber  taken  and  removed  by  the 
defendant. 

The  judge  found  that  there  was  an  error  and  mistake  on  the 
part  of  the  plaintiff,  as  averred  by  him.  He  found  also  that 
there  was  no  mistake  on  the  part  of  the  defendant,  but  that  he 
well  understood  the  plaintiff's  error.  He  knew  that  the  timber 
was  not  reserved,  and  he  knew  that  the  plaintiff  supposed  and 
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understood  that  it  was  reserved.  He  received  the  d^ed,  failing 
to  correct  the  plaintiff's  error,  but  intending  to  reap  the  profits 
of  it.  He  knew  that  he  received  of  the  plaintiff's  estate  $4,000 
or  $5,000  more  than  the  plaintiff  intended  to  give  him,  or  than 
he  supposed  he  had  given  him.  The  mistake  was  unilateral ;  on 
the  part  of  the  plaintiff  only.  On  the  part  of  the  defendant, 
there  was  no  mistake,  but  something  worse.  It  was  a  fraud,  as 
palpable  as  if  he  had  made  affirmative  representations  to  induce 
the  error;  as  gross  as  if  he  had  put  his  hands  in  the  plaintiff's 
pocket  and  feloniously  abstracted  his  money.  1  Story,  Eq.  Jur. 
§§  187,  137,  140,  147,  152,  153,  167,  168,  191,  214-217;  Waldron 
V.  Stevens,  12  Wend.  100;  Wiswall  v.  Hall,  3  Paige,  313;  Hill  v. 
Gray,  1  Starkie,  434;  2  E.  C.  L.  167. 

The  point  here  arises,  can  there  be  a  judgment  to  reform  the 
contract,  there  not  being  a  mutual  error,  but  error  on  one  part 
and  fraud  on  the  other? 

It  is  laid  down  in  many  authorities  reported  and  elementary 
works,  that  there  must  be  a  mutual  error,  to  authorize  this  inter- 
position of  a  court  of  equity.  See  Story,  Eq.  Jur.  §  155 ;  Story 
V.  Conger,  36  N.  Y.  673 ;  Nevius  v.  Dunlap,  33  N.  Y.  676 ;  Lyman 
V.  United  States  Ins.  Co.,  17  Johns.  376.  Tlie  cases  where  this 
general  statement  is  made  are  very  numerous,  and  it  is  well  said 
that  to  exercise  this  power,  where  one  party  only  has  been  in 
error  and  the  other  has  correctly  understood  it,  would  he  mak- 
ing a  new  contract  for  the  parties,  and  would  be  doing  injustice 
to  the  party  ivho  made  no  mistake.  On  this  point  two  distinc- 
tions may  be  noticed.  1st.  Those  cases  will  be  f&und  to  Jiave 
in  them  the  element  of  the  honesty  on  the  part  of  the  one  cor- 
rectly understanding  the  contract.  Where  two  paiiies  enter 
into  a  contract,  and  an  error  is  claimed  by  one  party  to  exist  on 
an  important  point,  which  is  claimed  to  he  correct  by  the  other 
party,  it  cannot  be  amended,  as  against  the  party  correctly  un- 
derstanding it,  he  acting  in  good  faith,  and  supposing  the  other 
to  have  understood  the  contract  as  he  did.  This  rule  does  not 
apply  where  there  is  fraud.  Either  fraud  or  mutual  mistake 
will  authorize  the  reformation.  See  authorities,  supra;  De  Pcy- 
ster  V.  Hasbrouck,  11  N.  Y.  582;  and  Gillespie  v.  Moon,  2  Johns. 
Ch.  585;  Barlow  v.  Scott,  24  N.  Y.  40;  Rider  v.  Powell,  28  N.  Y. 
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310.  In  Jiis  supplementary  points  the  appellant  expressly  con- 
cedes this  proposition. 

2.  This  is  the  consummation  of  an  existing  contract,  about 
the  terms  of  which  there  was  no  dispute.  This  contract  it  was 
attempted  to  perform.  There  has  been  a  failure  to  perform  it, 
by  the  misunderstanding,  on  the  part  of  the  plaintiff,  of  the 
effect  of  the  instrument  by  which  performance  was  attempted. 
A  reformation  is  permitted  in  such  case,  although  the  mistake 
be  not  mutual.  See  the  cases  before  cited,  and  Coles  v.  Browne, 
10  Paige,  534. 

The  result  of  the  cases  justifies  a  reformation  of  a  contract, 
when  there  is  either  a  mutual  mistake,  that  is,  a  mistake  com- 
mon to  both  parties,  or  when  there  is  fraud.  In  his  complaint, 
the  plaintiff  has  simply  stated  the  facts  on  which  he  claims  re- 
lief. After  setting  forth  the  facts,  he  adds,  that  hy  mistake,  he 
failed  to  insef^t  in  the  deed  a  reservation  of  the  timber.  He  does 
not  charge  that  it  was  a  mistake  common  to  both  parties.  Nor 
does  he  charge  it  to  have  been  a  fraud.  He  gives  no  name  to  the 
conduct  of  the  defendant.  The  facts,  as  found  by  the  referee, 
and  the  judgment  rendered  by  him,  are  in  conformity  to  the  al- 
legations of  the  complai^iant.  They  establish,  not  a  mutual  or 
common  error,  but  an  error  on  the  part  of  the  plaintiff  and  fraud 
on  the  part  of  the  defendant. 

The  defendant,  by  the  judgment  of  the  court  upon  the  facts, 
occupied  the  place  of  the  original  contractors  amd  undertook  to 
perform  their  contract.  This  was  the  finding  of  the  judge,  and 
the  evidence,  with  the  circumstances,  justified  this  finding.  The 
fraud  was  in  the  deceitful  performance.  If  the  judgment  of 
the  court  below  is  carried  out,  he  will  not  be  made  a  party  to  a 
new  contract,  which  he  would  never  have  assumed.  He  did 
assume  the  original  contract.  He  therefore  became  bound  by 
it.  When  the  court  now  compel  him  to  abandon  his  fraudulent 
contract,  he  is  remitted  to  the  original  agreement.  He  has  no 
ground  therefore  to  say  that  by  being  convicted  of  a  fraud,  he 
is  compelled  to  enter  into  a  new  contract.  Nor  is  he  to  be  re- 
lieved by  the  rule  that  a  party  seeking  to  be  relieved  from  fraud, 
must  be  ready,  prompt  and  eager  in  his  demand  for  redress. 
"When  a  party  seeks  to  rescind  a  contract,  on  the  ground  of 
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fraud,  he  must  undoubtedly  be  prompt  and)  ready  in  his  dis- 
affirmance. He  has  the  election  to  affirm  or  disaffirm.  If  he 
elects  the  latter  he  must  do  it  at  once.  He  is  not  permitted  to 
hesitate  and  balance  advantages.  Masson  v.  Bovet,  1  Denio, 
69;  Beers  v.  Hendrickson,  6  Rob.  (N.  Y.)  54;  Tomlinson  v.  Mil- 
ler, *42  N.  Y.  517. 

In  the  present  case  the  party  does  not  ask  to  have  the  con- 
tract rescinded.  He  does  not  seek  to  have  it  declared  void.  On 
the  contrary,  he  insists  that  it  is  valid.  He  asks  that  it  may 
read  exactly  as  the  parties  originally  agreed,  and  that  all  its 
parts  may  be  completely  performed.  In  such  case  the  rule  is 
that  the  party  must  show  himself  ready  and  eager  for  its  per- 
formance. 1  Story.  Eq.  Jur.  §776.  The  plaintiff  has  given 
sufficient  evidence  of  his  readiness  and  eagerness  to  perform. 
If  there  has  been  an  unreasonable  delay  in  seeking  relief,  the 
court  will  refuse  it.  Id.,  and  1  Fonbl.  Eq.  bk.  1,  c.  6  §  2,  note 
e.  It  is  a  question  of  discretion  in  the  court  whether  under  all 
the  circumstances  of  time,  repeated  applications  and  refusals, 
the  condition,  knowledge,  expectations  and  hopes  of  the  parties, 
the  relief  should  be  granted.  There  is  no  positive  or  rigid  rule, 
like  that  existing  in  the  case  of  an  attempted  rescission.  I  am 
satisfied  with  the  decision  on  this  point  of  the  court  below,  and 
the  judge  trying  the  cause.  1  Story,  Eq.  Jur.  §  529 ;  Bidwell  v. 
Insurance  Co.,  16  N.  Y.  263. 

The  court  having  jurisdiction  of  the  cause  to  amend  the  con- 
tract, thereby  acquired  the  right  incidentally  to  give  relief  in 
damages,  or  in  such  mode  as  justice  required.  Eathbone  v. 
Warren,  10  Johns.  587 ;  Kempshall  v.  Stone,  5  Johns.  Ch.  193 ; 
"Woodcock  v.  Bennett,  1  Cow.  711 ;  Bidwell  v.  Insurance  Co.,  16 
X.  Y.  263 ;  Story,  Eq.  §  794 ;  Bundle  v.  Allison,  34  N.  Y.  180. 

The  defendant  contends  further,  that  no  damages  can  be  re- 
covered by  the  plaintiff  for  timber  that  was  cut  more  than  six 
years  before  the  commencement  of  the  action.  The  argument  of 
the  defendant's  counsel  is  that  the  reformation  of  the  deed  is 
merely  a  means  by  which  the  plaintiff  seeks  to  recover  damages 
for  the  timber  taken,  and  that  its  correction  is  simply  a  part  of 
the  evidence  to  authorize  him  thus  to  recover;  that  his  claim  is 
therefore  a  legal  one  ami  cannot  extend  back  beyond  six  years. 
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The  authorities  cited  by  the  defendant  do  not  sustain  this  posi- 
tion.  The  most  plausible  is  that  of  Borst  v.  Corey,  15  N.  Y. 
505,  which  was  an  action  to  enforce  in  equity  a  lien  for  the  un- 
paid purchase-money  of  land.  The  court  held  that  the  action 
could  not  be  sustained,  for  the  reason  that  the  debt  sought  to  be 
enforced  was  barred  by  the  statute  of  limitations.  The  debt 
they  held  to  be  the  principal,  the  lien  the  incident,  amd  the  prin- 
cipal being  ended  the  incident  could  not  be  enforced.  At  the 
game  time  the  court  conceded  that  where  a  mortgage  was  given  to 
secure  the  payment  of  a  simple  contract  debt,  the  lapse  of  six 
years  was  no  bar  to  an  action  to  foreclose  the  mortgage.  The 
authority  of  Mayor  v.  Colgate,  12  N.  Y.  140,  was  conceded, 
where  an  assessment  was  attempted  to  be  enforced  more  than 
six  years  after  the  assessment  had  become  due  and  payable.  In 
the  present  case  the  question  is  not  what  action  can  be  sustained 
after  the  deed  is  reformed,  but  what  action  could  have  been  sus- 
tained before  its  reformation?  The  reform-ation  had  not  oc- 
curred when  the  suit  was  commenced,  and  the  right  of  the  par- 
ties was  determined  by  the  unreformed  deed.  That  deed  con- 
veyed to  the  defendant  without  reservation,  the  one  hundred  and 
forty-one  acres  in  question.  It  carried  with  it  complete  title  to 
the  trees.  The  plaintiff  could  not  have  sustained  an  action  for 
their  conversion.  He  would  have  been  told  that  defendant  had 
a  legal  title.  The  reformation  of  the  deed  in  the  present  case 
is  the  principal  and  not  the  incident.  Damages  are  the  incident, 
not  the  principal.  It  is  the  title  which  the  judgment  of  reforma- 
tion gives  that  warrants  the  claim  for  damages;  not  the  claim 
for  damages  that  creates  the  legal  title.  Competent  justice  and 
nothing  more  is  done  by  the  judgment  in  this  respect  as  it 
stands. 

The  defendant  also  insiste  that  in  the  view  that  the  recovery 
against  the  defendant  is  sustained  upon  the  ground  of  fraud  and 
not  of  mutual  mistake,  the  cause  of  action  is  barred  in  six  years 
from  the  discovery  of  the  fraud.  He  further  says  that  the  judge 
has  expressly  found  as  a  fact  that  the  clause  of  action  has  not 
accrued  within  six  years  from  the  commencement  of  the  suit.  I 
have  looked  through  the  testimony  carefully,  and  I  do  not  find 
any  evidence  that  the  plaintiff  discovered  the  fraud  perpetrated 
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upon  him  as  early  as  six  years  before  th6  commencement  of  tlie 
suit.  He  did  undoubtedly  discover  his  own  error  soon  after  its 
occurrence,  and  applied  to  the  defendant's  agents  for  its  cor- 
rection. He  says  that  "he  had  confidence  in  them  and  expected 
all  would  have  gone  on  as  though  it  had  been  reserved."  In 
other  words,  he  had  discovered  his  own.  mistake  and  believed  it 
to  be  a  mutual  mistake,  which  the  defendant  would  willingly 
rectify.  He  says  further  of  the  defendant's  agent :  "He  seemed 
willing  to  do  something.  They  proposed  leaving  it  out.  They 
never  told  me  I  could  not  have  the  timber.  They  always  gave 
me  to  understand  that  they  would  settle  it  in  some  way.  They 
always  gave  me  to  understand  that  they  would  do  something 
about  it.  Neither  of  them  ever  told  me  I  should  not  have  so 
given  the  deed,  if  I  did  not  mean  to  part  with  the  timber."  This 
evidence  does  not  show  a  knowledge  of  the  fraud.  It  does  not 
show  the  plaintiff's  knowledge  that  the  defendant  knew,  when 
he  took  it,  that  the  deed  conveyed  the  absolute  ownership  of  the 
trees,  and  that  the  plaintiff  was  ignorant  of  that  fact,  but  sup- 
posed the  trees  were  reserved,  and  that  the  defendant  failed  to 
correct  his  error.  It  does  not  even  show  that  he  supposed  the 
defendant  meant  to  insist  upon  retaining  the  benefits  of  the  er- 
ror. It  shows  rather  that  the  plaintiff  was  constantly  deluded 
with  the  idea  that  the  mistake  would  be  corrected.  The  judge  has 
not  found  that  the  plaintiff  discovered  the  fraud  within  more 
than  six  years  before  suit  brought,  and  there  was  no  evidence  on 
which  he  could  have  been  justified  in  so  finding. 

When  the  cause  of  action  accrued  in  this  case  is  a  question  of 
law.  It  was  either  when  the  transaction  occurred  or  when  the 
fraud  was  discovered'. 

The  judge  has  found  that  the  cause  of  action  did  not  accrue 
within  six  years  before  suit  brought.  He  states,  in  his  opinion, 
that  the  action  being  to  reform  the  contract,  and  the  accounting 
being  incidental,  the  action  falls  under  the  ninety-seventh  section 
of  the  Code,  which  requires  it  to  be  brought  within  ten  veal's 
after  action  accrued.  He  fixes  the  occurrence  of  the  transaction 
as  the  time  from  which  by  law  the  statute  begins  to  i-un.  The 
defendant  now  asks  us  to  hold  this  as  a  conclusive  finding  of 
fact,  that  the  fraud  was  discovered  more  than  six  years  before 
suit  brought.     This  we  cannot  do.     Upon  the  theory  that  the 
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running  of  the  statute  ^begins  with  the  date  of  the  occurrence 
more  than  six  years  had  elapsed,  and  such  was  the  theory  of  the 
judge  trying  the  cause.  On  the  theory  that  it  runs  from  the 
discovery  of  the  fraud,  there  is  no  such  finding,  nor  is  there  evi- 
dence to  prove  it.  All  presumptions  are  in  favor  of  the  judg- 
ment, and  the  contrary  must  be  taken  to  be  the  fact. 

I  have  thus  considered  the  most  important  of  the  questions 
raised  by  the  appellant.  There  are  several  other  objections 
stated  in  the  points,  which  I  have  also  examined.  They  furnish 
no  valid  ground  for  asking  a  reversal  of  the  judgment. 

A  majority  of  the  court  concur  in  the  opinion  that  the  plain- 
tiff is  entitled  to  relief.  A  majority  of  the  court  do  not  concur 
with  me  on  the  question  of  damages,  and  are  of  the  opinion  that 
the  recovery  of  damages  for  a  period  exceeding  six  years  prior 
to  the  commencement  of  the  suit  was  erroneous.  The  judgment 
of  the  court  will  therefore  be,  that  the  judgment  of  the  general 
term  be  affirmed,  without  costs  of  the  court  of  appeals  to  either 
party,  provided  that  the  plaintiff  shall,  within  thirty  days  after 
the  entry  of  this  order,  serve  on  the  defendant's  attorney  a  stip- 
ulation, deducting  from  the  judgment  of  April  6,  1863,  the  sum 
of  $2,407.45  as  of  that  date.  If  such  stipulation  be  not  served, 
then  the  judgment  shall  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event.  In  case  the  attorneys  do  not  agree 
as  to  the  details  of  the  judgment,  the  same  can  be  settled  before 
one  of  the  commissioners. 

Eabl,  C.  (dissenting).  As  I  cannot  concur  with  my  brethren 
in  this  case,  I  will  briefly  give  the  reasons  for  my  dissent. 

No  mistake  is  alleged  in  the  contracts,  and  no  reformation  of 
them  is  claimed.  And  under  no  allegations  or  proof  could  the 
contract  be  reformed,  as  a  cause  of  action,  for  such  purpose, 
would  be  barred  by  the  statute  of  limitations. 

If,  as  claimed  by  the  plaintiff  in  his  complaint,  and  by  his 
counsel  on  the  argument  before  us,  the  deed  was  given  in  pursu- 
ance and  in  fulfillment  of  the  contracts^,  then  there  can  be  no 
reformation  of  the  deed,  as  it  is  in  precise  conformity  to  the 
contracts.  If  the  two  contracts  of  December  7,  1846,  are  con- 
strued together,  they  must  be  read  as  if  embodied  in  one;  and 
the  timber  is  not  reserved,  and  the  contract  does  not  provide  for 
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any  reservation  in  the  deed.  The  vendees  were  to  get  out  cer- 
tain lumber  upon  shares,  and  were  to  pay  $4  per  acre  besides. 
The  contract  in  reference  to  the  lumber  was  a  binding  contract 
and,  if  performed  as  the  parties  contemplated,  it  would  be  fully 
performed  before  the  deed  was  required  to  be  given ;  and  such 
was  manifestly  the  intention  of  the  parties,  and  hence' no  provis- 
ion was  made  for  any  reservation  in  the  deed.  The  deed  was 
given  without  any  mention  of  the  lumber,  and  hence  the  only 
claim  the  vendor  could  thereafter  have,  upon  the  lumber  con- 
tract, was  to  sue  for  damages  on  account  of  its  non-performance. 

The  only  contract  the  defendant  ever  made  or  intended  to 
make,  as  found  by  the  referee,  is  that  which  is  embodied  in  the 
deed.  He  never  intended  or  was  willing  to  take  a  deed  with 
any  reservation  in  it.  What  right  then  has  a  court  of  equity 
to  reform  the  deed,  so  as  to  give  him  such  a  deed  as  he  was 
never  bound  to  take?  There  was  never  a  time  when,  by  action 
for  specific  performance,  he  could  have  been  compelled  to  take  a 
deed  with  a  reservation,  and  the  court  has  no  right  to  compel 
him  to  take  such  a  deed  by  the  reformation  of  the  one  he  did 
take. 

If  by  fraud  or  mistake  on  his  part,  the  plaintiff  was  induced 
to  give  this  deed,  the  only  relief  he  could  have  was  to  set  aside 
the  deed ;  and  to  obtain  this  relief,  it  was  his  duty,  on  the  discov- 
ery of  the  fraud  or  mistake,  to  proceed  promptly  and  not  ratify 
the  deed  by  taking  the  money  on  the  note  given  for  the  purchase- 
price,  after  he  discovered  the  mistake  or  fraud. 

As  I  understand  the  opinion  in  which  my  brethren  have  con- 
curred, it  sustains  the  relief  granted  to  the  plaintiff,  upon  the 
ground  of  fraud,  and  yet  the  complaint  does  not  in  any  way  inti- 
mate even  that  the  defendant  was  guilty  of  any  fraud,  nor  does 
it  allege  that  the  defendant  used  any  artifices  to  procure  the 
deed  to  be  drawn  with  the  reservation  omitted,  or  that  he  knew 
it  was  omitted.  The  charge  of  fraud  should  have  been  distinctly 
made  in  the  complaint,  so  that  the  defendant  could  have  taken 
issue  upon  it. 

And  it  does  not  appear  that  any  claim  was  made,  at  the  trial, 
that  the  defendant  was  guilty  of  fraud,  and  the  case  was  mani- 
festly not  tried  upon  any  such  theory.  The  judge  at  special 
term  did  not  put  his  decision  upon  the  ground  of  fraud.     If  he 
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had,  he  would  certainly  have  decided  against  the  plaintiff,  un- 
der his  finding  as  to  the  statute  of  limitations,  as  follows:  "That 
within  a  month  after  the  execution  of  said  deed,  the  plaintiff 
discovered  said  mistake,  and  shortly  thereafter  applied  to  the 
defendant  to  correct  the  same,  which  he  neglected  and  refused 
to  do;  but  proceeded  to  cut  large  quantities  of  said  timber  and 
appropriate  the  same  to  his  own'  use ;  that  the  cause  of  action  for 
which  this  suit  is  brought  has  not  accrued  to  the  plaintiff  within 
six  years  before  the  commencement  of  this  suit." 

The  learned  judge  evidently  proceeded  and  granted  relief 
upon  the  ground  that  the  scrivener  made  a  mistake  in  drawing 
the  deed,  and  this  was  the  ground  upon  which  the  general  term 
placed  its  decision  of  affirmance.  The  cause  of  action  for  the 
mistake  was  not  barred  by  the  statute  of  limitations,  because  the 
action  was  commenced  within  ten  years  from  the  time  the  alleged 
mistake  occurred. 

A  cause  of  action,  for  such  a  fraud  as  is  now  alleged  in  this 
case,  is  deemed  to  accrue,  when  the  aggrieved  party  discovers 
the  facts  constituting  the  fraud,  and  it  is  barred  in  six  years  from 
that  time.  Code,  §  91.  All  the  fraud,  if  any,  that  was  perpe- 
trated in  this  case  was  in  procuring  and  taking  the  deed  without 
the  reservation,  and  this  was  discovered,  according  to  the  finding 
of  the  judge,  more  than  nine  years  before  the  suit  was  com- 
menced, and  hence  I  cannot  be  mistaken  in  saying  that  relief 
was  granted  at  Special  Term  upon  the  ground  of  mistake  alone, 
and  not  of  fraud. 

And  still  further,  the  counsel  for  respondent  in  his  argument 
before  us,  did  not  claim  to  sustain  the  judgment  below  upon 
the  ground  of  fraud,  but  upon  the  ground  of  mistake  alone. 

Hence  under  all  the  circumstances  I  cannot  consent  to  uphold 
this  judgment,  or  any  part  of  it,  upon  the  ground  of  fraud, 
against  the  decisions  of  both  courts  below,  the  claims  of  plain- 
tiff's counsel,  and  the  explicit  finding  of  the  judge  at  special 
term,  that  the  cause  of  action  for  fraud  was  barred  by  the  stat- 
ute of  limitations.  It  was  the  duty  of  the  plaintiff  to  show  that 
he  discovered  the  fraud  within  six  years  before  the  commence- 
ment of  the  suit,  and  there  can  be  no  pretense  that  he  gave  any 
evidence  to  show  this. 

I  concur  with  my  brethren  in  holding  that  in  any  view  of  the 
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case  the  plaintiff  could  recover  only  for  timber  cut  within  six 
years  before  the  suit  was  commenced. 

For  affirmance,  as  modified:  Lott,  C.  C,  and  Hunt  and 
Leonard,  C.  C. 

For  reversal :    Earl  and  Gray,  C.  C.  not  voting. 

Judgment  afftrmed  without  costs  to  either  party  in  the  court 
of  appeals,  provided  the  plaintiff  within  thirty  days  after  the 
entry  of  this  order,  serves  on  the  defendant's  attorney  a  stipula- 
tion reducing  the  judgment  $2,407.45  and  interest  from  the  date 
of  the  judgment,  April  6,  1863.  If  such  stipulation  be  not 
served,  then  the  judgment  is  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

Judgment  affirmed. 


FRAUD  AS  A  GROUND  FOR  EQUITABLE  RELIEF.* 

SWIMM  V.  BUSH. 
23  Mich.  99.     1871. 

Appeal  from  circuit  court,  Shiawassee  county;  in  chancery. 
The  facts  appear  in  th«  opinion. 

Campbell,  C.  J.  The  bill  is  filed  to  enforce  the  specific  per- 
formance of  a  written  contract  for  the  sale  of  a  farm  in  the  city 
of  Owosso.  The  defense  rests  on  the  ground  that  the  contract 
was  obtained  fraudulently  and  is  unconscionable. 

The  facts,  as  we  deduce  them  from  the  testimony,  were  in 
substance  these:  Bush  is  a  clergyman,  residing  in  Eastern 
Pennsylvania.  He  had  owned  property  for  many  years,  and  it 
was  in  the  hands  of  a  tenant.  Not  far  from  the  end  of  May, 
1868,  four  persons  had  written  to  Bush  to  negotiate  for  the  pur- 
chase of  the  farm,  but  nothing  had  been  done  to  close  with  them. 
Early  in  June,  Swimm  ascertained  that  various  persons  were 
desirous  of  buying  it,  and  immediately  left  home  and  went  down 
to  see  Bush,  and  obtained  the  contract  sued  upon,  June  8th.  He 
then  returned  home  and  got  upon  the  land,  although  the  tenant 
also  remained  there  and  objected.     The  contract  was  in  consid- 


*See  Sees.  1155-1160,  Vol.  8,  Cyclopedia  of  Law. 
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eratioii  of  three  thousand  dollars,  viz.:  four  hundred  dollars 
paid  down,  and  one  hundred  dollars  to  be  paid  on  the  exchange 
of  deed,  and  securities  for  the  balance,  which  was  to  be  in  thirty 
days.  Nothing  was  said  in  it  about  possession.  A  few  days 
after  the  contract  was  made,  Bush  received  letters  satisfying 
him  that  the  property  was  worth  more  than  he  had  sold  it  for, 
and  he  wrote  two  consecutive  letters  to  Swimm  desiring  to  be 
released,  to  which  Swimm  paid  no  attention  beyond  hastening  to 
take  possession.  In  July,  Bush  visited  Owosso,  and  this  suit 
was  commenced  on  the  13th,  not  very  far  from  the  time  of  his 
arrival.  We  leave  out  of  consideration  many  minor  facts  which 
do  not  affect  the  rights  of  the  parties. 

The  defense  rests  upon  the  claim  that  Swimm,  being  in  pos- 
session of  better  knowledge  of  the  value  and  surroundings  of 
the  property  than  Bush,  took  means  to  secure  the  confidence  of 
the  latter,  and  by  his  misrepresentations  and  urgency  induced 
him  to  make  the  sale  at  an  under  value,  and  thereby  defrauded 
him. 

The  facts  are  within  a  narrow  compass,  and  we  are  not  com- 
pelled to  pass  upon  any  very  complicated  questions,  either  of 
law  or  fact.  It  is  not  claimed  that  a  sale  will  be  disregarded 
merely  because  of  an  undervaluation.  And  it  is  not  claimed 
that  the  ordinary  banter  and  abating  of  prices  between  buyer 
and  seller,  when  acting  on  an  equal  footing,  can  usually  have 
much  weight  in  such  a  eontroversy.  The  decision  must  rest 
upon  the  presence  or  absence  of  such  a  state  of  facts  as,  under 
all  the  circumstances,  renders  the  bargain  unconscionable.  We 
think  such  facts  existed  here. 

There  is  a  good  deal  of  difference  of  opinion  among  the  wit- 
nesses as  to  the  value  of  the  property.  We  have  no  doubt  it  was 
worth  at  least  a  thousand  dollars  more  than  Swimm  paid  for  it, 
and  we  think  it  clear  he  thought  so.  His  hasty  and  clandestine 
journey  to  anticipate  the  other  purchasers,  and  his  haste  to  seize 
a  foothold  on  the  land,  go  to  corroborate  strongly  the  other 
proofs  of  value.  It  is  evident  he  expected  to  make  a  very  ad- 
vantageous bargain.  It  is  also  evident  that  Bush  had  no  ade- 
quate knowledge  of  the  present  value  of  the  farm,  or  of  its  pros^ 
pective  value.  A  visit  to  Owosso,  or  even  a  full  knowledge  of 
the  value  of  the  land  three  years  before,  would  give  no  means 
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of  testing  its  present  value,  and  it  is  quite  clear  he  did  not  know- 
it.  Swimm  had,  then,  all  the  advantage  of  superior  knowledge, 
and  knew  that  he  had  it.  His  statements  and  his  conduct  mast 
all  be  viewed  from  this  standpoint.  And  a  willful  misstatement 
of  facts  or  opinions  of  value,  made  under  such  circumstances, 
and  made  with  a  design  to  deceive,  and  actually  deceiving  Bush 
to  his  prejudice,  would  be  fraud  in  law.  Pickard  v.  McCor- 
mick,  11  Mich.  68. 

We  think  the  course  taken  by  Swunm  was  such  that  it  was 
eminently  calculated  to  deceive  Bush,  and  that  the  latter  can- 
not be  regarded  as  at  fault  in  believing  him.  He  obtained  from 
a  reputable  member  of  the  bar,  who  wrote  it  in  good  faith,  a  let- 
ter of  introduction,  stating  that  the  writer,  at  the  request  of 
Bush's  sister,  had  been  looking  for  a  purchaser  of  the  farm,  and 
that  Swimm  would,  as  he  thought,  buy  it  and  pay  its  value,  and 
he  recommended  him  as  a  man  of  wealth  and  reliability.  Swimm 
also  took  a  letter  from  Mr.  Bloss,  a  brother-in-law  of  Bush. 

Upon  presenting  these  letters  of  introduction,  Swimm  in- 
quired the  price  of  the  land,  and  was  answered,  four  thousand 
dollars.  He  said  if  that  was  the  price  there  was  no  use  talking ; 
that  he  hoped  to  buy  it  for  tw^enty-six  or  twenty-eight  hundred 
dollars.  Bush  then  showed  him  four  letters  of  inquiry,  and 
asked  him  about  the  writers.  One  of  them  he  said  he  did  not 
know;  which  appears  to  be  true.  One  he  gave  Bush  to  under- 
stand was  not  responsible.  The  other  two  letters,  he  said,  w'ere 
written  in  his  own  behalf.  The  statements  concerning  these 
three  were  not  correct.  Bush  went  on  to  question  him  about 
the  farm  and  about  Owosso.  He  thereupon  gave  Bush  to  un- 
derstand that  Owosso  was  not  flourishing,  but  was  being  injur- 
iously affected  by  Corunna;  that  property  was  declining,  and 
that  the  farm  itself  was  in  a  very  bad  condition,  as  he  described 
it;  Avhich  was  not  a  very  great  exaggeration.  He,  when  asked 
concerning  the  value  of  the  land,  said  it  was  not  worth  four 
thousand  nor  three  thousand  dollars,  and  that  he  had  not  ex- 
pected to  pay  more  than  twenty-eight  hundred  dollars,  but  that 
be  would  give  three  thousand,  as  his  wife  was'  born  on  it  and 
had  an  affection  for  it,  and  an  offer  of  three  thousand  had  been 
made  for  it  by  one  of  the  letters  written  by  a  Mr.  Martin,  the 
person  he  said  he  did  not  know.     Bush  desired  to  take  the  mat- 
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ter  of  sale  into  consideration,  and  said  he  would  talk  it  over  with 
his  wife  (who  was  then  in  New  Jersey)  on  her  return.  Swimm 
urged  him  to  go  at  once  with  him  and  he  would  bear  the  ex- 
pense. They  went  at  once  and  saw  Mrs.  Bush,  and  the  bargain 
was  concluded  the  same  day. 

In  all  of  this  transaction  it  is  very  plain,  from  a  review  of 
the  evidence,  that  Bush  was  induced  by  the  letters  he  brought 
to  regard  Swimm  as  a  reliable  and  veracious  man,  who  was  ac- 
quainted with  the  facts  necessary  to  foraa  a  judgment  upon, 
and  would  not  deceive  him.  It  is  just  as  clear  that  Swimm  knew 
this,  and  gave  him  the  answers  and  made  the  representations  in 
order  to  induce  him  to  believe  he  was  getting  the  outside  value 
of  the  land,  and  that  it  would  not  be  safe  to  lose  a  good  offer. 
The  representations  were  of  the  greatest  materiality,  and  re- 
ferred to  the  matters  on  which  any  sensible  man  would  found 
his  conclusions.  The  sale  was  the  result  of  nothing  but  the  ur- 
gency and  deceit  of  Swimm,  and  such  statements  coming  from 
a  man  of  undoubted  character  (as  Swimm  was  naturally  assumed 
to  be  under  the  circumstances),  might  have  deceived  a  man  of 
more  experience  than  Bush.  This  reason  he  gave  for  being  will- 
ing to  pay  a  larger  price  than  his  real  estimate  of  the  value,  was 
one  which  appealed  very  naturally  to  the  better  feelings,  and 
would  have  considerable  weight  in  confirming  the  veracity  of 
the  purchaser.  This  reason  was  without  any  foundation,  as 
Mrs.  Swimm  was  not  born  there. 

Except  as  to  the  condition  of  the  land — which  was  mainly  im- 
portant on  the  supposition  that  the  dead  sttate  of  Owosso  ren- 
dered the  land  valueless  except  for  farming — the  whole  tenor  of 
the  representations  was  contrary  to  fact. 

Owosso  was  improving  rapidly,  and  not  stagnant  or  retrograd- 
ing. The  land  was  in  demand  and  was  worth  more  than  four 
thousand  dollars,  and  the  purchaser  knew  this,  and  went  down 
to  Pennsylvania  on  purpose  to  prevent  other  offers  from  reach- 
ing Bush  and  used  such  arguments  and  made  such  statements 
as  he  found  were  best  adapted  to  force  him  into  hasty  action, 
for  fear  of  the  danger  of  delay.  He  induced  Bush  to  abstain 
from  that  deliberation  which  would  have  inevitably  defeated 
the  scheme.     And  where  a  party  is  induced  to  abstain  from  in- 
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forming  himself,  even  material  concealment  is  often  sufficient  to 
create  fraud,  without  active  misrepresentation. 

It  does  not  avail  in  such  a  case  that  sharp  business  men  might 
not  have  been  so  readily  deceived.  Fossihly  they  might  not. 
But  the  law  does  not  seek  to  encourage  the  practice  of  cunning 
arts  upon  those  who  are  not  well  qualified  to  resist  them.  The 
character  and  business  capacity  of  the  person  operated  on  form 
a  very  important  element  in  fraud.  If  the  effect  is  produced, 
and  it  is  intended  to  be  produced,  that  is  enough. 
There  can  be  no  splitting  of  hairs  to  sustain  iincon- 
scionable  action.  Every  one  is  expected  to  use  reasonable 
diligence  in  resisting  deceit,  but  each  case  must  depend  on  its 
own  facts,  and  this  case  shows  no  faiUt  in  Bush.  He  was  obliged 
to  depend  on  information,  and  he  sought  it  from  what  he  had 
reason  to  believe  was  a  reliable  source.  No  man  of  sense  would 
have  done  as  he  did  without  being  deceived. 

We  do  not  feel  called  upon  to  lay  down  any  rule  as  to  how  far 
smartness  may  go  without  crossing  the  legal  boundaries  of  fraud. 
Neither  are  we  disposed  to  consider  the  somewhat  unprofitable 
subject  of  the  impeachment  of  witnesses).  The  circumstances 
which  are  most  important  are  not  left  at  all  in  doubt,  and  there 
can  be  no  reason  for  refusing  relief  in  this  cause  -to  the  defend- 
ant, except  upon  the  theory  that  he  was  in  fault  in  allowing  him- 
self to  be  overreached  in  the  bargain.  We  do  not  think  he  con- 
tributed enough  to  his  own  loss  to  be  subject  to  this  criticism. 

The  decree  below  must  be  reversed,  and  the  bill  dismissed,  with 
costs  of  both  courts.  If,  after  the  taxation  of  costs,  any  balance 
of  the  four  hundred  dollars  advanced  by  Swiram  remains  in  ex- 
cess of  the  taxation,  defendant  must  pay  over  such  balance  within 
thirty  days  after  dem^and,  or  may  deposit  it  with  the  clerk  of 
this  court  for  the  benefit  of  complainant. 

The  other  justices  concurred. 
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STIMSON  V.  HELPS  ET  AL. 

9  Colo.  33;  10  Pac.  Rep.  290.     1886. 

Appeal  from  county  court,  Boulder  county. 

The  complaint  sets  out  that  on  the  sixth  day  of  October,  1881, 
William  Stimson  leased  to  the  defendants  in  error  the  S.  W.  14 
of  section  21,  in  township  1,  range  70  west,  in  said  county,  for 
the  period  of  four  years  and  six  months,  for  the  purpose  of  min- 
ing for  coal,  under  the  conditions  of  said  lease ;  that  they  had  no 
knowledge  of  the  location  of  the  boundary  lines  of  said  tract 
at  the  time  of  the  leasing,  and  that  they  so  informed  Stimson, 
the  defendant  in  the  case;  that  they  requested  Stimson  to  go 
with  them  and  show  them  the  boundary  lines ;  that  the  defendant, 
pretending  to  know  the  lines  bounding  said  land,  and  their  exact 
locality,  went  then  and  there  with  plaintiffs,  and  showed  and 
pointed  out  to  them  what  he  said  was  the  leased  land,  and  the 
boundary  lines  thereof,  especially  the  north  and  south  lines 
thereof ;  that  plaintiffs  not  then  knowing  the  lines  bounding  said 
land,  nor  the  exact  location  thereof,  and  relying  upon  what  the 
defendant  then  and  there  pointed  out  to  them  as  the  leased  land, 
and  the  lines  thereof,  then  and  there  proceeded  to  work  on  the 
land  pointed  out,  and  sank  shafts  for  mining  coal  thereon,  and 
made  sundry  improvements  thereon, — made  buildings,  laid 
tracks,  etc. ;  that  all  the  said  work  was  done  and  labor  performed 
and  improvements  made  on  the  land  pointed  out  by  defendant  to 
plaintiffs  as  the  leased  land,  and  that  plaintiffs,  relying  upon 
the  statements  of  defendant  as  aforesaid,  and  not  knowing  oth- 
erwise, believed  they  were  performing  the  work,  and  making  all 
the  improvements  on  the  land  they  had  so  leased,  which  they  did 
by  direction  of  the  defendant ;  that  while  they  were  working  on 
the  said  land  Stimson  was  frequently  present,  and  told  the  plain- 
tiffs they  were  on  his  land,  and  received  royalty  from  ore  taken 
therefrom ;  that  about  April  10,  1882,  they  were  notified  to  quit 
mining  on  said  ground  by  the  Marshall  Coal  Mining  Company ; 
that  the  land  belonged  to  said  company;  that  none  of  the  said 
improvements  were  put  on  said  leased  land ;  and  that  they  were 
compelled  to  quit  work  and  mining  thereon;  that  the  improve- 
ments made  by  them  were  worth  $2,000;  that  Stimson  falsely 
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represented  to  them  other  and  different  lines  than  the  true  boun- 
daries of  said  premises,  and  showed  and  pointed  out  to  them 
other  and  different  lands  than  the  lands  leased  them,  and  thereby 
deceived  them,  and  damaged  them,  in  the  sum  of  $2,000.  Issue 
joined,  and  trial  to  the  court.  Motion  by  defendant's  counsel 
for  judgment  on  the  pleadings,  and  evidence  overruled.  Judg- 
ment for  the  plaintiffs  in  the  sum  of  $2,000  and  costs. 

Elbert,  J.  The  law  holds  a  contraxjting  party  liable  as  for 
fraud  on  his  express  representations  concerning  facts  material 
to  the  treaty,  the  truth  of  which  he  assumes  to  know,  and  the 
truth  of  which  is  not  known  to  the  other  contracting  party,  where 
the  representations  were  false,  and  the  other  party,  relying  upon 
them,  has  been  misled  to  his  injury.  Upon  such  representations 
so  made  the  contracting  party  to  whom  they  are  made  has  a 
right  to  rely,  nor  is  there  any  diuty  of  investigation  cast  upon 
him.  In  such  a  case  the  law  holds  a  party  bound  to  know  the 
truth  of  his  representations.  Bigelow,  Fraiud,  57,  60,  63,  67,  68, 
87;  Kerr,  Fraud  &  M.  54  et  seq.;  3  Wait,  Act.  &  Def.  436.  This 
is  the  law  of  this  case,  and,  on  the  evidence,  warranted  the  judg- 
ment of  the  court  below. 

The  objection  was  made  below,  and  is  renewed  here,  that  the 
complaint  does  not  state  sufficient  facts  to  constitute  a  cause  of 
ajction.  Two  points  are  made:  (1)  That  the  complaint  does 
not  allege  that  the  defendant  knew  the  representations  to  be 
false;  (2)  that  it  does  not  allege  intent  to  defraud. 

It  is  not  necessary,  in  order  to  constitute  a  fraud,  that  the 
party  who  makes  a  false  representation  should  know  it  to  he 
false.  He  who  makes  a  representation  as  of  his  own  knowledge, 
not  knowing  whether  it  be  true  or  false,  and  it  is  in  fact  untrue, 
is  guilty  of  fraud  as  much  as  if  he  knew  it  to  he  untrue.  In 
such  a  case  he  acts  to  his  own  knowledge  falsely,  and  the  law 
imputes  a  fraudident  intent.  Kerr,  Fraud  &  M.  54  et  seq., 
and  cases  cited ;  Bigelow,  Fraud,  63,  84,  453 ;  3  Wait,  Act.  &  Def. 
438  et  seq.;  2  Estee,  Pr.  394  et  seq.  "Fraud"  is  a  term  which 
the  law  applies  to  certain  facts,  and  where,  upon  the  facts,  the 
law  adjudges  fraud,  it  is  not  essential  that  the  complaint  should, 
in  terms,  allege  it.  It  is  sufficient  if  the  facts  stated  amount  to 
a  case  of  fraud.    Kerr,  Fraud  &  M.  366  et  seq.,  and  cases  cited; 
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2  Estee,  PI.  423.  The  complaint  in  this  case  states  a  substantial 
cause  of  action,  and  is  fully  supported  by  the  evidence. 

The  action  of  the  county  court  in  refusing  to  allow  the  appel- 
lant to  appeal  to  the  district  court  after  he  had  given  notice  of 
an  appeal  to  this  court,  and  time  had  been  given  in  which  to 
perfect  it,  cannot  be  assigned  as  error  on  this  record.  If  it  was 
an  error,  it  was  error  not  before,  but  after,  the  final  judgment 
from  which  this  appeal  is  taken. 

The  judgment  of  the  court  below  is  affirmed. 


ALLORE  V.  JEWELL. 

94  U.  S.  506.     1876. 

Appeal  from  the  circuit  court  of  the  United  States  for  thft 
Eastern  district  of  Michigan. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  by  the  heir  at  law  of  Marie  Genevieve 
Thibault,  late  of  Detroit,  Mich.,  to  cancel  a  conveyance  of  land 
alleged  to  have  been  obtained  from  her  a  few  weeks  before  her 
death,  when,  from  her  condition,  she  was  incapable  of  under- 
standing the  nature  and  effect  of  the  transaction. 

The  deceased  died  at  Detroit  on  the  4th  of  February,  1864, 
intestate,  leavin'g  the  complainant  her  sole  surviving  heir  at  law. 
For  many  years  previous  to  her  d-eath,  and  until  the  execution 
of  the  conveyance  to  the  defendant,  she  was  seized  in  fee  of  the 
land  in  controversy,  situated  in  that  city,  which  she  occupied  as 
a  homestead.     In  November,  1863,  the  defendant  obtained  from 
her  a  conveyance  of  this  property.    A  copy  of  the  conveyance  is 
set  forth  in  the  bill.     It  contains  covenants  of  seisin  and  war- 
ranty by  the  grantor,  and  immediately  following  them  an  agree- 
ment by  the  defendant  to  pay  her  $250  upon  the  delivery  of  the 
instrument;  an  annuity  of  $500;  all  her  physician's  bills  during 
her  life ;  the  taxes  on  the  property  for  that  year,  and'  all  subse- 
quent taxes  during  her  life;  also,  that  she  should  have  the  use 
and  occupation  of  the  house  until  the  spring  of  1864,  or  that 
he  would  pay  the  rent  of  such  other  house  as  she  might  occupy 
until  then.     The   property  was  then  worth,  according  to   the 
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testimony  in  the  ease,  between  $6,000  and  $8,000.  The  deceased 
was  at  that  time  between  sixty  and  seventy  years  of  age,  and 
was  confined  to  her  house  by  sickness,  from  which  she  never  re- 
covered. She  lived  alone,  in  a  state  of  great  degradation,  and 
was  without  regular  attendance  in  her  sickness.  There  were  no 
persons  present  with  her  at  the  execution  of  the  conveyance,  ex- 
cept the  defendant,  his  agent,  and  his  attorney.  The  $250  stipu- 
lated were  paid,  but  no  other  payment  was  ever  made  to  her;  she 
died  a  few  weeks  afterwards. 

As  grounds  for  canceling  this  conveyance,  the  complainant 
alleges  that  the  deceased,  during  the  last  few  years  of  her  life, 
was  afflicted  with  lunacy  or  chronic  insanity,  and  was  so  infirm 
as  to  be  incapable  of  transacting  any  business  of  importance; 
that  her  last  sickness  aggravated  lier  insanity,  greatly  weakened 
her  mental  faculties,  and  still  more  disqualified'  her  for  business ; 
that  the  defendant  and  his  agent  knew  of  her  infirmity,  and  that 
there  was  no  reasonable  prospect  of  her  recovery  from  her  sick- 
ness, or  of  her  long  surviving,  when  the  conveyance  was  taken ; 
that  she  did  not  understand  the  nature  of  the  instrument;  and 
that  it  was  obtained  for  an  insignificant  consideration,  and  in  a 
clandestine  manner,  without  her  having  any  independent  advice. 

These  allegations  the  defendant  controverts,  and  avers  that  the 
eonveyanice  was  taken  upon  a  proposition  of  the  deceased;  that 
at  the  date  of  its  execution  she  was  im  the  full  possession'  of  her 
mental  faculties,  appreciated  the  value  of  the  property,  and  was 
capable  of  contracting  with  reference  to  it,  and  of  selling  or 
otherwise  dealing  with  it ;  that  since  her  death  he  has  occupied  the 
premises,  and  made  permanent  improvements  to  the  value  of 
$7,000;  and  that  the  complainant  never  gave  him  notice  of  any 
claim  to  the  property  until  the  commencement  of  this  suit. 

The  court  below  dismissed  the  bill,  whereupon  the  complain- 
ant appealed  here.  The  question  presented  for  determination  is, 
whether  the  deceased,  at  the  time  she  executed)  the  conveyance  in 
question,  possessed  sufficient  intelligence  to  understand  fully  the 
nature  and  effect  of  the  transaction ;  and,  if  so,  whether  the  con- 
veyance was  executed  under  such  circumstances  as  that  it  ought 
to  be  upheld,  or  as  would  justify  the  interference  of  equity  for 
its  cancellation. 

Numerous  witnesses  were  examined  in  the  case,  and  a  large 
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amount  of  testimony  was  taken.  This  testimony  has  been  care- 
fully analyzed  by  the  defendant's  counsel;  and  it  must  be  ad- 
mitted that  the  facts  detailed  by  any  one  witness  with  reference 
to  the  condition  of  the  deceased  previous  to  ber  last  illness,  con- 
sidered separately  and  apart  from  the  statements  of  the  others,  do 
not  show  incapacity  to  transact  business  on  her  part,  nor  estab- 
lish insanity,  either  continued  or  temporary.  And  yet,  when  all 
the  facts  stated  by  the  different  witnesses  are  taken  together,  one 
is  led  irresistibly  by  their  combined  effect  to  the  conclusion  -that 
if  the  deceased  was  not  afflicted  with  insanity  for  some  years  be- 
fore her  death,  her  mind  wandered  so  near  the  line  which  di- 
vides sanity  from  insanity  as  to  render  any  important  business 
transaction  with  her  of  doubtful  propriety,  and  to  justify  a  care- 
ful scrutiny  into  its  fairness. 

Thus,  some  of  the  witnesses  speak  of  the  deceased  as'  having 
low  and  filthy  habits;  of  her  being  so  imperfectly  clad  as  at 
times  to  expose  immodestly  portions  of  her  person ;  of  her  eating 
with  her  fingers,  and  having  vermin  on  her  body.  Some  of  them 
testify  to  her  believing  in  dreams,  and  her  imagining  she  could 
see  ghosts  and  spirits  around  her  room,  and  her  claiming  to  talk 
with  them;  to  her  being  incoherent  in  her  conversation,  passing 
suddenly  and  without  cause  from  one  subject  to  another ;  to  her 
using  vulgar  and  profane  language ;  to  her  making  immodest  ges- 
tures ;  to  her  talking  strangely  and  making  singular  motions  and 
gestures  in  her  neighbors'  houses  and  in  the  streets.  Other  wit- 
nesses testify  to  further  peculiarities  of  life,  manner,  and  con- 
duct; but  none  of  the  peculiarities  mentioned,  considered  singly, 
show  a  want  of  capacity  to  transact  business.  Instances  will 
readily  occur  to  every  one  where  some  of  them  have  been  ex- 
hibited by  persona  possessing  good  judgment  in  the  manage- 
ment  and  disposition  of  property.  But  when  all  the  peculiari- 
ties mentioned,  of  life,  conduct,  and  language,  are  found  in  the 
same  person,  they  create  a  strong  impression  that  his  mind  is 
not  entirely  sound;  and  all  transactions  relating  to  hLs  property 
will  be  narrowly  scanned  by  a  court  of  equity,  whenever  brought 
under  its  cognizance. 

The  condition  of  the  deceased  was  not  improved  during  her 
last  sickness.  The  testimony  of  her  attending  physician  leads  to 
the  conclusion  that  her  mental  infirmities  were  aggravated  by  it. 
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He  states  that  he  had  studied  her  disease,  and  for  many  years 
had  considered  her  partially  insane,  and  that  in  his  opinion  she 
was  not  competent  in  November,  1863,  during  her  last  sickness, 
to  understand  a  document  like  the  instrument  executed.  The 
physician  also  testifies  that  during  this  month  be  informed  one 
Dolsen,  who  had  inquired  of  the  condition  and  health  of  the  de- 
ceased, and  had  stated  that  efforts  had  been  made  to  purchase 
her  property,  that  in  his  opinion  she  could  not  survive  her  sick- 
ness, amd  that  she  was  not  in  a  condition  to  make  any  sale  of  the 
property  "in  a  right  way." 

This  Dolsen  had  at  one  time  owned  and  managed  a  tannery  ad- 
joining the  home  of  the  deceased,  which  he  sold  to  the  defendant. 
After  the  sale,  he  carried  on  the  business  as  the  defendant's 
agent.  Through  him  the  transaction  for  the  purchase  of  property 
was  conducted.  The  d'eceased  understood  English  imperfectly, 
and  Dolsen  undertook  to  explain  to  her,  in  French,  the  contents 
of  the  paper  she  executed.  Some  attempt  is  made  to  show  that 
he  acted  as  her  agent ;  but  this  is  evidently  an  afterthought.  He 
was  in  the  employment  of  the  defendant,  had  charge  of  his  busi- 
ness, and  had  often  talked  with  him  about  securing  the  property ; 
and  in  his  interest  he  acted  throughout.  If  the  deceased  was  not 
in  a  condition  to  dispose  of  the  property,  she  was  not  in  a  condi- 
tion to  appoint  an  agent  for  that  purpose. 

The  defendant  himself  states  that  he  had  seen  the  deceased 
for  years,  and  knew  that  she  was  eccentric,  queer,  and  penurious. 
It  is  hardly  credible  that,  during  those  years,  carrying  on  busi- 
ness within  a  few  yards  of  her  house,  he  had  not  heard  that  her 
mind  was  unsettled ;  or,  at  least,  had  not  inferred  that  such  was 
the  fact,  from  what  he  saw  of  her  conduct.  Be  that  as  it  may, 
Dolsen 's  knowledge  was  his  knowledge;  and,  when  he  covenanted 
to  pay  the  annuity,  some  inquiry  must  have  been  had  as  to  the 
probable  duration  of  the  payments.  Such  covenants  are  not 
often  made  without  inquiries  of  that  nature;  and  to  Dolsen  he 
must  have  looked  for  information,  for  he  states  that  he  conversed 
with  no  one  else  about  the  purchase.  With  him  and  with  his 
attorney  he  went  to  the  house  of  the  deceased,  and  there  wit- 
nessed the  miserable  condition  in  which  she  lived,  and  he  states 
that  he  wondered  how  anybody  could  live  in  such  a  place,  and 
that  he  told  Dolsen  to  get  her  a  bed  and  some  clothing.    Dolsen 
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had  previously  informed  him  that  she  would  not  sell  the  prop- 
erty ;  yet  he  took  a  convej'^anee  from  her  at  a  consideration  which, 
under  the  circumstances,  with  a  certainty  almost  of  her  speedy 
decease,  was  an  insignificant  one  compared  with  the  value  of  the 
property. 

In  view  of  the  circumstances  stated,  we  are  not  satisfied  that 
the  deceased  was,  at  the  time  she  executed  the  conveyance,  capa- 
ble of  comprehending  fully  the  nature  and  effect  of  the  transac- 
tion. She  was  in  a  state  of  physical  prostration ;  and  from  that 
cause,  and  her  previous  infirmities,  aggravated  by  her  sickness, 
her  intellect  was  greatly  enfeebled,  and  if  not  disqualified,  she  was 
unfitted  to  attend  to  business  of  such  importance  as  the  disposi- 
tion of  her  entire  property,  and  the  securing  of  an  annuity  for 
life.  Certain  it  is  that,  in  negotiating  for  the  disposition  of  the 
property,  she  stood,  in  her  sickness  and  infirmities,  on  no  terms 
of  equality  with  the  defendant,  who,  with  his  attorney  and  agerit, 
met  her  alone  in  her  hovel  to  obtain  the  conveyance. 

It  is  not  necessary,  in  order  to  secure  the  aid  of  equity,  to 
prove  that  the  deceased  was  at  the  time  insane,  or  in  such  a  state 
of  mental  imbecility  as  to  render  her  entirely  incapable  of  exe- 
cuting a  valid  deed.  It  is  sufficient  to  show  that,  from  her  sick- 
ness and  infirmities,  she  was  at  the  time  in  a  condition  of  great 
mental  weakness,  and  that  there  was  gross  inadequacy  of  consid- 
eration for  the  conveyance.  From  these  circumstances,  imposi- 
tion or  undue  influence  will  be  inferred.  In  the  case  of  Harding 
v.  Wheaton,  2  Mason,  378,  Fed.  Cas.  No.  6,051,  a  convej^ance  ex- 
ecuted by  one  to  his'  son-in-law,  for  a  nominal  consideration,  and 
upon  a  verbal  arrangement  that  it  should  be  considered  as  a  trust 
for  the  maintenance  of  the  grantor,  and  after  his  death  for  the 
benefit  of  his  heirs,  was,  after  his  death,  set  aside,  except  as  se- 
curity for  actual  advances  and  charges,  upon  application  of  his 
heirs,  on  the  ground  that  it  was  obtained  from  him  when  his 
mind  was  enfeebled  by  age  and  other  causes.  "Extreme  weak- 
ness," said  Mr.  Justice  Story,  in  deciding  the  case,  "will  raise 
an  almost  necessary  presumption  of  imposition,  even  when  it 
stops  short  of  legal  incapacity;  and  though  a  contract,  in  the 
ordinary  course  of  things,  reasonably  made  with  such  a  person, 
might  be  admitted  to  stand,  yet  if  it  should  appear  to  be  of  such 
a  nature  a.s  that  such  a  person  could  not  be  capable  of  measuring 
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its  extent  or  importance,  its  reasonableness  or  its  valuje,  fully  and 
fairly,  it  cannot  be  that  the  law  is  so  much  at  variance  with  com- 
mon  sense  as  to  uphold  it."  The  case  subsequently  came  before 
this  court;  and,  in  deciding  it,  I\Ir.  Chief  Justice  aLvRsuALL, 
speaking  of  this,  and,  it  would  seem,  of  other  deeds  executed  by 
the  deceased,  said:  "U  these  deeds  were  obtained  by  the  exercise 
of  undue  influence  over  a  man  whose  mind  had  ceased  to  be 
the  safe  guide  of  his  actions,  it  is  against  conscience  for  him  who 
has  obtained  them  to  derive  any  advantage  from  them.  It  is  the 
peculiar  province  of  a  court  of  conscience  to  set  them  aside.  That 
a  court  of  equity  will  interpose  in  such  a  case  is  among  its  best- 
settled  principles."    Harding  v.  Handy,  11  Wheat.  125. 

The  same  doctrine  is  announced  in  adjudged  cases,  almost 
without  number ;  and  it  may  be  stated  as  settled  law  that  when- 
ever there  is  great  weakness  of  mind  in  a  person  executing  a  con- 
veyance of  land,  arising  from  age,  sickness,  or  any  other  cause, 
though  not  amounting  to  absolute  disqualification,  and  the  con- 
sideration given  for  the  property  is  grossly  inadequate,  a  court 
of  equity  will,  upon  proper  and  seasonable  application  of  the 
injured  party,  or  his  representatives  or  heirs,  interfere  and  set 
the  conveyance  aside.  And  the  present  case  comes  directly 
within  this  principle. 

In  the  recent  case  of  Kempson  v.  Ashbee,  10  Ch.  Cas.  15,  de- 
cided in  the  court  of  appeal  in  chancery  in  England,  two  bonds 
executed  by  a  young  woman,  living  at  the  time  with  her  mother 
and  step-father, — one,  at  the  age  of  twenty-one,  as  surety  for 
her  step-father's  debt,  and  the  other,  at  the  age  of  twenty-nine, 
to  secure  the  amount  of  a  judgment  recovered  on  the  first  bond, — 
were  set  aside  as  against  her,  on  the  ground  that  she  had  acted 
in  the  transaction  without  independent  advice;  one  of  the  jus- 
tices observing  that  the  court  had  endeavored  to  prevent  persons 
subject  to  influence  from  being  induced  to  enfter  into  transac- 
tions without  advice  of  that  kind.     The  principle  upon  which 
the  court  acts  in  such  cases,  of  protecting  the  Aveak  and   de- 
pendent, may  always  be  invoked  on  behalf  of  persons  in  the  sit- 
uation of  the  deceased  spinster  in  this  ease,  of  doubtful  sanity, 
living  entirely  by  herself,  without  friends  to  take  care  of  her, 
and  confined  to  her  house  by  sickness.     As  well  on  this  gi-ound 
as  on  the  ground  of  weakness  of  mind  and  gross  inadequacy  of 
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consideration,  we  think  the  case  a  proper  one  for  the  interference 
of  equity,  and  that  a  cancellation  of  the  deed  should  be  decreed. 

The  objection  of  the  lapse  of  time — six  years — before  bring- 
ing the  suit  cannot  avail  the  defendant.  If  during  this  time, 
from  the  death  of  witnesses'  or  other  causes,  a  full  presentation 
of  the  facts  of  the  case  had  become  impossible,  there  might  be 
force  in  the  objection.  But  as  there  has  been  no  change  in  this 
respect  to  the  injury  of  the  defendant,  it  does  not  lie  in  his 
mouth,  after  having,  in  the  manner  stated,  obtained  the  property 
of  the  deceased,  to  complain  that  her  heir  did  not  sooner  bring 
suit  against  him  to  compel  its  surrender.  There  is  no  statutory 
bar  in  the  case.  The  improvements  made  have  not  cost  more  than 
the  amount  which  a  reasonable  rent  of  the  property  w^ould  have 
produced,  and  the  complainant,  as  we  understand,  does  not  ob- 
ject to  allow  the  defendant  credit  for  them.  And  as  to  the  small 
amount  paid  on  the  execution  of  the  conveyance,  it  is  sufficient 
to  observe,  that  the  complainant  received  from  the  administrator 
of  the  deceased's  estate  only  $113.42;  and  there  is  no  evidence 
that  he  ever  knew  that  this  sum  constituted  any  portion  of  the 
money  obtained  from  the  defendant.  A  decree  must,  therefore, 
be  entered  for  a  cancellation  of  th0  deed  of  the  deceased  and  a 
surrender  of  the  property  to  the  complainant,  but  without  any 
accounting  for  back  rents,  the  improvements  being  taken  as  an 
equivalent  for  them. 

Decree  reversed,  and  cause  remanded  with  directions  to  enter 
a  decree  as  thus  stated. 

Mr.  Chief  Justice  Waite  and  Mr.  Justice  Strong  concur. 

]Mr.  Justice  Bradley  (dissenting).  I  cannot  concur  in  the 
judgment  given  in  this  case.  Were  there  no  other  reason  for 
my  dissent  it  would  be  enough  that  the  complainant  has  been 
guilty  of  inexcusable  laches.  He  knew  everything  of  which  he 
now  complains  in  February,  1864,  w^hen  the  grantor  of  the  de- 
fendant died,  and  when  his  rights  as  her  heir  vested ;  and  yet  he 
waited  until  six  years  and  nine  months  thereafter  before  he 
brought  this  suit,  and  before  he  made  any  complaint  of  the  sale 
she  had  made.  Meanwhile  he  accepted  the  money  the  defendant 
had  paid  on  account  of  the  purchase,  and  he  stood  silently  by, 
asserting  no  claim,  while  the  defendant  was  making  valuable 
improvements  upon  the  lot,  at  a  cost  of  $6,000  or  $7,000,  a  sum 
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about  equal  to  the  value  of  the  property  at  the  time  of  the  pur- 
chase. To  permit  him  now  to  assert  that  the  sale  was  invalid, 
because  the  vendor  was  of  weak  mind,  is  to  allow  him  to  reap 
a  profit  from  his  own  unconscionable  silence  and  delay.  I  can- 
not think  a  court  of  equity  should  lend  itself  to  such  a  wron^. 


COWEE  V.  CORNELL. 

75  N.   Y.  91.     1878. 

Appeal  from  order  of  the  general  term  of  the  supreme  court 
in  the  Third  judicial  department,  reversing  a  judgment  entered 
upon  the  report  of  a  referee. 

Plaintiff  made  a  claim  against  the  estate  of  Latham  Cornell, 
of  whose  will  defendants  were  the  executore,  for  interest  upon 
a  promissory  note  executed  by  the  deceased.  This  claim  was  re- 
jected, and  was  referred  by  stipulation. 

The  facts,  as  stated  by  the  referee,  are  in  substance  as  follows: 

Latham  Cornell,  the  deceased,  was  the  grandfather  of  Latham 
C.  Strong.  He  was  possessed  of  large  property,  consisting  of 
real  estate  and  of  personal  property  invested  in  stocks,  bonds  and 
other  securities.  He  died  in  1876  at  the  age  of  ninety-five.  For 
four  years  prior  to  his  death  he  was  partially  blind.  From  July, 
1871,  until  the  time  of  his  death,  his  grandson  at  his  request 
attended  to  his  affairs,  writing  bis  letters,  looking  after  his  bank- 
ing business  and  his  rents,  making  out  his  bills,  cutting  off  his 
coupons,  reading  to  him,  and  on  occasions  going  away  from  home 
to  transact  other  business.  In  July,  1871,  Cornell  gave  to  Strong 
a  deed  of  two  adjoining  houses  in  the  city  of  Troy,  valued  at 
about  $32,000,  in  one  of  which  houses  the  grandfather  lived  until 
the  time  of  his  death.  The  grandson  moved  into  the  adjoining 
house  in  the  spring  of  1872,  and  resided  there  until  after  his 
grandfather's  death.  During  the  time  that  the  two  thus  lived 
in  adjoining  residences  they  were  in  daily  conference  upon  busi- 
ness matters  of  the  old  gentleman,  in  the  house  occupied  by  tlie 
grandson.  The  grandson  with  his  family  consisting  of  five  pm-- 
sons,  during  all  this  time  lived  at  the  sole  expense  of  the  grand- 
father, and  claims  to  have  received,  in  addition  to  the  note  in 
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suit,  as  gifts  from  his  grandfather,  $30,000  in  government  bonds 
and  the  assignment  of  a  mortgage  for  about  $1,700.  At  what 
particular  time  it  is  claimed  these  gifts  were  made  is  not  in  evi- 
dence. Mr.  Cornell  made  his  will  in  1871,  providing  a  legacy 
of  $15,000  for  Mr.  Strong.  In  the  fall  of  1872,  Mr.  Stron-g  ex- 
pressed a  desire  to  go  into  business  for  himself  and  to  be  inde- 
pendent of  his  grandfather,  and  actually  was  in  negotiation  with 
different  persons  in  Troy  and  New  York  with  a  view  of  forming 
business  association®.  Mr.  Cornell  became  uneasy  at  the  propeet 
of  losing  the  services  of  his  grandsim  and  caused  him  to  be  writ- 
ten for  to  come  home.  Mr.  Strong  came  back  to  Troy,  and  his 
grandfather  said  to  him  then,  as  he  had  previously  said,  that  he 
wanted  him  to  give  up  his  ideas  of  leaving  and  to  devote  his 
whole  time  to  the  business  of  his  grandfather.  Mr.  Cornell  fur- 
ther said  that  he  had  no  one  else  to  look  after  his  business,  and 
frequently  said  that  there  was  money  enough  for  all  of  them. 
Mr.  Strong  immediately  abandoned  his  business  projects  and 
devoted  his  whole  time  and  attention  to  his  grandfather's  busi- 
ness, until  the  death  of  the  latter.  After  this  Mr.  Cornell  sent 
for  his  legal  advisers  and  proposed  to  alter  his  will  so  as  to  make 
provision  to  compensate  his  grandson  for  having  devoted  him- 
self to  his  business.  What  provision  was  intended  is  not  disclosed 
by  the  evidence.  The  lawyers  advised  that  his  will  be  left  un- 
altered, and  that  he  take  some  other  way  of  compensating  his 
grandson.  Mr.  Cornell  gave  to  Mr.  Strong  the  note  in  question. 
It  is  as  follows : 

"$20,000.  Troy,  April  1,  1873.  Five  years  after  date  I  promise 
to  pay  Latham  L.  C.  Strong,  or  order,  $20,000,  for  value  received, 
with  interest  yearly.    L.Cornell." 

The  note  was  on  a  printed  form,  the  name  of  the  payee  being 
printed  "Latham  Cornell."  The  note  was  filled  up  in  the  hand- 
writing of  the  maker,  but  in  striking  out  with  his  pen  the  name 
of  the  payee  he  left  the  word  "Latham"  and  afterwards  inter- 
lined the  full  name,  "L.  C.  Strong."  Annexed  to  the  note  was 
a  stub  with  some  printed  forms,  on  which  Mr.  Cornell  wrote: 
"Troy,  April  1st,  1873,  L.  C.  Strong,  $20,000,  at  five  years,  to 
make  the  amount  the  same  as  Chas.  W.  Cornell."  The  stub  was 
on  the  note  when  it  was  delivered  to  the  payee,  but  was  torn 
off  by  him  before  it  was  transferred  to  the  plaintiff;  and  there 
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is  no  evidence  that  the  plaintiff  ever  knew  of  the  existence  of 
the  stub.  The  stub  and'  note  were  taken  from  a  blank  bwjk  which 
belonged  to  decedent.  No  payment  of  interest  was  made  upon 
the  note  during  the  lifetime  of  the  maker.  The  referee  found 
that  the  note  was  given  for  a  valuable  consideration.  Mr.  Strong 
sold  the  note  to  the  plaintiff  for  $19,000,  taking  his  note,  payable 
in  one  year  after  date.  What  that  date  was  has  not  been  dis- 
closed. Mr.  Strong  testified  at  the  trial  that  he  still  held  the 
note.    Mr.  Strong  was  one  of  the  executors. 

Further  facts  are  stated  in  the  opinion. 

Hand,  J.  The  counsel  for  respondents  suggested  at  the  close 
of  his  argument  before  us  that  there  was  no  evidence  of  a  deliv- 
ery of  the  note  to  Strong,  the  payee,  and  the  finding  of  delivery 
by  the  referee  was  entirely  unsupported.  He  does  not,  however, 
make  this  a  point  in  his  printed  brief,  and  did  not  present  it 
strenuously  or  with  any  emphasis  in  his  oral  remarks. 

It  is  true  that  the  evidence  in  this  respect  was  not  very  satis- 
factory. Ordinarily  the  possession  and  production  of  the  note 
by  the  payee  will  raise  a  presumption  of  delivery  to  him.  But 
this  presumption  must  be  very  much  weakened  when  the  pos- 
session is  shown  not  to  precede  the  possession  of  all  the  maker's 
papers  and  effects  by  the  payee  as  executor,  when  the  note  ap- 
pears to  have  been  all  in  the  handwriting  of  the  maker  and  to 
have  been  taken  with  a  stub  attached,  also  in  his  handwriting, 
from  a  bank  book  belonging  to  him,  and  when  installments  of 
interest  falling  due  in  the  maker's  lifetime  were  not  paid  and 
although  years  elapsed  after  they  so  became  due  before  his  death 
there  is  no  proof  of  any  demand  of  them  by  the  payee  or  recog- 
nition of  liability  by  the  deceased.  I  am  not  prepared  to  say, 
however,  that  these  circumstances  absolutely  destroy  the  pre- 
sumption from  possession  and  production  of  the  instrument. 
While  some  evidence  on  the  part  of  the  plaintiff,  showing  that 
the  note  had  been  delivered  to  Strong  in  his  gi'andf ather 's  life- 
time, or  at  least  negativing  the  idea  that  Strong  found  it  in  the 
bank  book  or  among  the  papers  of  the  deceased  when  he  took 
possession  of  them  as  executor,  could  probably  have  been  easily 
produced  if  consistent  with  the  fact,  yet  we  cannot  hold  its  ab- 
sence conclusive  against  the  plaintiff  upon  this  point,  upon  the 
record  as  it  stands.    No  motion  for  jud^nent  or  to  dismiss  was 
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made  on  this  ground  by  the  respondents,  although  the  trial  was 
in  other  respects  treated  by  the  counsel  on  both  sides  as  one 
before  a  refei-ee  appointed  in  the  ordinary  way  to  hear  and  de- 
termine  and  direct  judgment  as  in  an  action,  and  we  cannot  say 
but  that  if  the  plaintiff  had  been  notified  of  such  an  objection, 
the  evidence  would  have  been  supplied.  The  finding  of  the  de- 
livery by  the  referee  was-  not  even  excepted  to,  although  there 
were  exceptions  to  the  finding  of  consideration.  Under  these  cir- 
cimistances  we  must,  I  think,  assume  an  acquiescence  in  the 
truth  of  the  finding  by  the  respondents  for  reasons  known  to 
them,  and  which  if  disclosed  would  probably  be  entirely  satis- 
factory. 

The  majority  of  the  general  term  put  their  reversal  of  the 
judgment  upon  the  ground  that  it  conclusively  appeared  from 
the  stub  attached  that  the  note  was  intended  as  a  gift  and  was 
without  considieration.    In  this  I  am  imable  to  concur. 

The  referee's  finding  that  the  note  was  delivered  not  as  a 
gift,  but  for  a  valuable  consideration  has  some  evidence  to  sup- 
port it,  in  the  proof  of  the  services  rendered  by  Strong  to  the 
deceased,  and  his  abandonment  of  a  profession  at  the  request  of 
the  deceased,  in  the  intention  expressed  by  the  latter  to  make 
some  compensation  for  those  services,  and  the  conversation  had 
with  his  counsel  not  very  long  before  the  date  of  this  note,  in 
which  he  was  dissuaded  from  making  this  compensation  by  will 
and  advised  to  do  it  while  alive,  to  which  he  assented.  What 
appears  upon  the  stub  is  not  in  my  opinion  conclusive  against 
this  result. 

There  is  perhaps  difficulty  in  giving  an  entirely  satisfactory 
construction  to  this  memorandum  made  by  the  deceased;  but  the 
interpretation  of  the  general  term  seems  to  my  mind  inconsistent 
with  the  known  facts  of  the  case.  Strong  certainly  had  had  and 
the  deceased  knew  that  he  had  had  property  of  the  value  of 
$32,000  given  him  before  the  date  of  this  note,  and  perhaps 
$30,000  more  in  bonds.  The  $20,000  note  could  not  have  been 
therefore  as  the  general  term  supposes,  a  gift  to  make  him  equal 
in  gifts  with  his  cousin  Charles,  to  whom  only  $20,000  had  been 
given  in  all. 

But  not  only  do  the  circumstances  show  that  the  memorandum 
could  not  mean  that  this  gift  of  the  $20,000  to  Strong  would 
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make  him  equal  in  gifts  to  Charles,  but  the  memorandum  itself 
does  not  say  so.    Its  language  is  "to  make  the  amount  the  same 
as  Chas.  W.  Cornell."  While,  as  has  already  been  said,  there  is 
probably  insuperable  difficulty  in  discovering  precisely  all  that 
the  deceased  meant  by  this  expression,  its  intrinsic  sense  is  merely 
that  the  amount  of  this  note,  $20,000,  is  so  fixed  to  make  it  the 
same  as  an  amount  possessed  in  some  way  by  Charles,  and  this 
is  consistent  with  both  amounts  being  gifts,  or  the  one  being 
fixed  upon  in  the  testator's  mind  as  a  fair  compensation  for 
Strong's  services  and  at  the  same  time  equal  to  an  amount  he 
had  given  or  intended  to  give  to  Charles.    On  the  whole  I  think 
this  memorandum  was  a  piece  of  evidence  to  be  submitted  with 
the  other  evidence  to  be  considered  by  the  referee  on  the  ques- 
tion of  fact.    His  decision  upon  all  this  evidence  cannot  be  dis- 
turbed by  this  court. 

The  same  may  be  said  of  the  proof  of  large  gifts  to  Strong 
either  all  before,  or  some  before  and  some  after  the  date  of  the 
note. 

The  reversal  by  the  general  term  is  not  stated  to  be  upon  the 
facts,  and  on  the  argument  it  was  conceded  by  the  counsel  for 
the  respondents  to  be  upon  the  law  merely.  It  may  be  that  a 
finding  upon  all  the  evidence  that  the  note  was  without  consid- 
eration and  a  gift  would  not  be  disturbed,  would  be  held 
by  us  as  not  unauthorized  by  the  evidence.  On  the  other  hand, 
we  cannot  accede  to  the  proposition  that  a  finding  to  the  con- 
trary-, such  as  has  been  made  by  the  referee  here,  must  by  rea- 
son of  the  contents  of  this  stub  or  other  testimony  be  reversed 
as  erroneous  in  law. 

It  follows  that  except  as  bearing  upon  undue  influence,  and 
the  relations  of  parties  hereafter  considered,  the  inadequacy  of 
the  services  or  the  extravagance  of  the  compensation  are  not  ma- 
terial. That  was  a  matter  purely  of  agreement  between  Strong 
and  the  deceased,  and  with  which  the  court  will  not  interfere 
under  ordinary  circumstances.  Earl  v.  Peck,  64  N.  Y.  597; 
Worth  V.  Case,  42  N.  Y.  362;  Johnson  v.  Titus,  2  Hill,  606. 
Although  the  consideration  of  a  promissory  note  is  always  open 
to  investigation  between  the  original  parties  (and  we  agree  with 
the  court  below  that  the  plaintiff  here  has  no  better  position 
than  Strong  himself),  yet  as  pointed  out  by  the  chief  judge  in 
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Earl  V.  Peck,  supra,  mere  inadequacy  in  value  of  the  thing  bought 
or  paid  for  is  never  intenckd  by  the  legal  expression,  "want  or 
failure  of  consideration."  This  only  covers  either  total  worth- 
lessness  to  all  parties,  or  subseciuent  destruction,  partial  or 
complete. 

Assimiing  then,  as  I  think  we  must,  that  there  was  no  error 
as  matter  of  law  in  the  finding  of  the  i-eferee  that  this  note  was 
given  for  a  valuable  consideration,  and  that  the  adequacy  of 
thast  consideration  is  something  with  which  we  have  no  concern 
if  the  parties  deal  on  equal  terms,  the  only  point  remaining  to 
consider  is  the  relations  existing  between  tbe  deceased  and 
Strong  at  the  date  of  the  note. 

It  is  insisted  strenuously  by  the  learaed  counsel  for  the  re- 
spondents that  these  were  such  as  to  call  for  the  application  of 
the  doctrine  of  constructive  fraud,  and  threw  upon  the  plaintiff 
the  burden  of  proving  not  only  that  the  deceased  fully  under- 
stood the  act,  but  that  he  was  not  induced  to  it  by  any  undue  in- 
fluence of  Strong,  and  that  the  latter  took  no  unfair  advantage 
of  his  superior  influence  or  knowledge. 

The  court  below  were  hardly  correct  in  the  suggestion  that 
the  plaintiff  conceded  this  burden  to  be  upon  himself,  and  for 
that  reason,  instead  of  resting  upon  the  statement  of  considera- 
tion in  the  note,  gave  evidence  in  opening  his  case  of  an  actual 
consideration ;  for  this  may  have  been  done  to  show  in  the  first^ 
instance  that  the  note  was  not  a  gift  and  hence  void  under  the 
law  applicable  to  gifts.  Indeed  it  appears  from  the  findings 
and  refusals  to  find,  and  the  opinion  of  the  referee,  that  such 
was  not  the  theoiy  upon  which  the  action  was  tried  or  decided. 

We  return  then  to  the  question  whether  this  case  ivas  one  of 
comtructive  fraud.  It  may  he  stated  as  universally  true  that 
fraud  vitiates  all  contracts,  hut  as  a  general  thing  it  is  not  pre- 
sumed, hut  must  he  proved  hy  the  party  seeking  to  relieve  him- 
self from  an  ohligation  on  that  ground.  Whenever, 
however,  the  relations  hetween  the  contracting  parties 
appear  to  he  of  such  a  character  as  to  render  it 
certain  that  they  do  not  deal  on  terms  of  equality,  hut 
that  either  on  the  one  side  from  superior  knowledge  of  the  matter 
derived  from  a  fiduciary  relation,  or  from  overmastering  influ- 
ence, or  on  the  other  from  weakness,  depeiidence  or  trust  justifi- 
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Uy  reposed,  unfair  advantage  in  a  transaction  is  rendered  prob- 
able, there  the  burden  is  shifted,  the  transaction  is  presumed 
void,  and  it  is  incumbent  upon  the  stronger  party  to  show  affirma- 
tively that  no  deception  was  practiced,  no  undue  influence  was 
used,  and  that  all  was  fair,  open,  voluntary  and  well  understood. 
This  doctrine  is  well  settled.  Hunt,  J.,  Nesbit  v.  Lockman,  34 
N.  Y.  167;  Story,  Eq.  Jur.,  §311;  Sears  v.  Shafer,  6  N.  Y.  268; 
HTiguenin  v.  Basely,  13  Ves.  105,  14  Ves.  273,  and  15  Ves.  180  ,' 
Wright  V.  Proud,  13  Ves.  138 ;  Harris  v.  Tremenheere,  15  Ves! 
40;  Edwards  v.  Myrick,  2  Hare,  60;  Hunter  v.  Atkins,  3  Mylne 
&  K.  113.  And  this  is  I  think  the  extent  to  which  the  well  con- 
sidered cases  go,  and  is  the  scope  of  "constructive  fraud." 

The  principle  referred  to,  it  must  be  remembered,  is  distinct 
from  that  absolutely  forbidding  a  purchase  by  a  trustee  or  agent 
for  his  own  benefit  of  the  subject  of  a  trust,  and  charging  it 
when  so  purchased'  with  the  trust.  That  amounts  to  an  incapac- 
ity in  the  fiduciary  to  purchase  of  himself.  He  cannot  act  for 
himself  at  all,  however  fairly  or  innocently,  in  any  dealing  as 
to  which  he  has  duties  as  trustee  or  agent.  The  reason  of  this 
rule  is  subjective.  It  removes  from  the  trustee,  with  the  power, 
all  temptation  to  commit  any  breach  of  trust  for  his  own  benefit. 
But  the  principle  with  which  we  are  now  concerned  does  not 
absolutely  forbid  the  dealing,  but  it  presumes  it  unfair  and  fraud- 
ulent unless  the  contrary  is  affirmatively  shown. 

This  doctrine,  as  has  been  said,  is  well  settled,  but  there  is  often 
great  difficulty  in  applying  it  to  particular  eases'. 

The  law  presumes  in  the  case  of  guardian  and  ward,  trustee 
and  cestui  que  trust,  attorney  and  client,  and  perhaps  physician 
and  patient,  from  the  relation  of  the  parties  itself,  that  their 
situation  is  unequal  and  of  the  character  I  have  defined;  and 
that  relation  appearing  itself  throws  the  burden  upon  the  trus- 
tee, guardian  or  attorney  of  showing  the  fairness  of  his  dealings. 
But  while  the  doctrine  is  without  doubt  to  be  extended  to 
many  other  relations  of  trust,  confidence  or  inequality,  the  trust 
and  confidence,  or  the  superiority  on  one  side  and  weakness  on 
the  other,  must  be  proved  in  each  of  these  cases;  the  law  docs 
not  presume  them  from  the  fact  for  instance  that  one  party  is 
a  grandfather  and  old,  and  the  other  a  grandson  and  young,  or 
that  one  is  an  employer  and  the  other  an  employe.    The  question 
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as  to  parties  so  situated  is  a  question  of  fact  dependent  upon 
the  circumstances  in  each  case.  There  is  no  presumption  of 
inequality  either  way  from  these  relations  merely. 

In  the  present  case  it  cannot  be  said'  that  the  fact  that  the 
deceased  employed  Strong  as  his  clerk  to  read  and  answer  his 
letters  and  cut  off  his  coupons,  and  make  out  his  bills,  or  as  his 
bailiff  to  collect  his  rents,  or  that  at  this  time  he  was  old  and 
of  defective  vision,  or  that  Strong  lived  near  him  and  was  his 
grandson,  taken  separately  or  together  raise  a  conclusive  pre- 
sumption of  law  that  their  situaition  was  unequal,  and  that  deal- 
ings between  them  as  to  compensation  for  these  services  were 
between  a  stronger  and  a  weaker  party,  a  fiduciary  in  hac  re 
and  the  party  reposing  confidence.  These  relations  as  a  matter 
of  fact  may  have  led  to  or  been  consistent  with  controlling  in- 
fluence on  the  part  of  the  grandson,  or  childish  weakness  and 
confidence  on  the  part  of  the  grandfather,  but  this  w^as  to  be 
shown,  and  is  not  necessarily  derivable  or  presumable  from  the 
relations  themselves,  as  in  the  case  of  trustee,  attorney  or 
guardian. 

From  these  relations  and  the  large  gifts  shown  from  the  de- 
ceased to  Strong,  and  from  the  extravagant  amount  of  the  com- 
pensation in  the  note,  it  is  very  possible  the  referee  might  have 
found  as  a  fact  the  existence  of  weakness  on  the  one  side,  or 
undue  strength  on'  the  other,  which  rendered  applicable  the  doc- 
trine of  constructive  fraud,  and  threw  upon  the  plaintiff  the 
burden  of  disproving  such  fraud.  These  circumstances  may 
have  well  been  of  a  character,  if  not  sufficient  to  shift  the  pre- 
sumption, at  least  to  authorize  a  setting  aside  of  a  contract  with- 
out any  decisive  proof  of  fraud,  but  upon  the  slightest  proof 
that  advantage  was  taken  of  the  relation,  or  of  the  use  of  ' '  any 
arts  or  stratagems  or  any  undue  means  or  the  least  speck  of 
imposition."  Whelan  v.  Whelan,  3  Cow.  538,  Lord  Eldon,  L. 
C. ;  Harris  v.  Tremenheere,  15  Ves.  40,  Lord  Brougham ;  Hunter 
V.  Atkins,  3  Mylne  &  K.  135. 

But  the  referee  not  only  has  not  found  as  fact  any  inequality 
in  the  situation  of  the  deceased  and  Strong,  but  refused  to  find 
as  a  matter  of  law  its  existence,  and  there  is  really  no  evidence 
whatever  of  any  arts  or  stratagems  or  "speck  of  imposition"  on 
the  part  of  Strong  as  to  this  note. 
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We  are  not  permitted  to  supply  these  findings  even  if  wp 
thought  them  proper  for  the  referee  to  make,  nor  can  we  sustain 
a  reversal  of  the  original  judgment  upon  facts  not  found  and 
not  necessarily  inferable  from  uncontradicted  evidence  in  the 
case,  the  general  term  not  having  in  any  way  interfered  with  the 
findings  of  the  referee. 

On  the  whole,  therefore,  we  reach  the  conclusion  that  there 
was  no  good  reason  for  distui-bing  the  judgment  of  the  referee. 
This  large  claim  upon  the  estate  of  the  deceased  is  not  so  clearly 
justified  and  explained  in  the  evidence  as  we  could  have  wished, 
and  the  circumstances  are  such  as  to  compel  this  court  to  look 
upon  the  case,  if  not  with  suspicion,  certainly  with  anxiety,  yet 
after  careful  examination  we  can  find  no  material  error  in  the 
original  decision. 

The  order  granting  a  new  trial  must  be  reversed  and  judg- 
ment for  plaintiff,  affirmed,  with  costs. 

All  concur,  except  Miller  and  Earl,  JJ.,  aibsent. 

Judgment  accordingly. 
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82  N.  Y.  393.     1880. 

Appeal  from  judgment  entered  upon  an  order  reversing  a 
judgment  for  plaintiff  upon  an  order  overruling  a  demurrer  to 
the  complaint.  The  judgment  of  the  generail  term  sustained  the 
demurrer  and  dismissed  the  complaint. 

The  facts  appear  in  the  opinion. 

Andrews,  J.  The  complaint  alleges  in  substance  that  the 
plaintiff,  to  induce  the  defendants  to  unite  with  the  other  credi- 
tors of  Newman  &  Bernhard  in  a  composition  of  the  debts  of 
that  firm,  made  a  secret  bargain  with  them  to  give  them  his  nego- 
tiable note  for  a  portion  of  their  debt,  beyond  the  amount  to 
be  paid  by  the  composition  agreement.  He  gave  his  note  pur- 
suant to  the  bargain,  and  thereupon  the  defendants  signed  the 
composition.  The  defendants  transferred  the  note  before  due  to 
a  bona  fide  holder,  and  the  plaintiff,  having  been  compelled  to 
pay  it,  brings  this  action  to  recover  the  money  paid.  The  com- 
plaint also  alleges  that  the  plaintiff  was  the  brother-in-law  of 
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Newman,  and  entertained  for  him  a  natural  love  and  affection, 
and  was  eolicitous  to  aid  him  in  effecting  the  compromise,  and 
that  the  defendants,  knowing  the  facts,  and  taking  an  unfair 
advantage  of  their  position,  extorted  the  giving  of  the  note  as  a 
condition  of  their  becoming  parties  to  the  composition. 

We  think  this  action  cannot  be  maintained.  The  agreement 
between  the  plaintiff'  and  the  defendants  to  secure  to  the  latter 
payment  of  a  part  of  their  debt  in  excess  of  the  ratable  propor- 
tion payable  under  the  composition  was  a  fraud  upon  the  other 
creditors.  The  fact  that  the  agreement  to  pay  such  excess  was 
not  madie  by  the  debtor,  but  by  a  third  person,  does  not  divest 
the  transaction  of  its  fraudulent  character. 

A  composition  agreement  is  an  agreement  as  well  between  the 
creditors  themselves  as  between  the  creditors  and  their  debtor. 
Each  creditor  agrees  to  receive  the  sum  fixed  by  the  agreement 
in  full  of  his  debt.  The  signing  of  the  agreement  by  one  credi- 
tor is  often  an  inducement  to  the  others  to  unite  in  it.  If  the 
composition  provides  for  a  pro  rata  payment  to  all  the  credi- 
tors, a  secret  agreement,  by  which  a  friend  of  the  debtor  under- 
takes to  pay  to  one  of  his  creditors  more  than  his  pro  rata 
share,  to  induce  him  to  unite  in  the  composition,  is  as  much  a 
fraud  upon  the  other  creditors  as  if  the  agreement  was  directly 
between  the  debtor  and  such  creditor.  It  violates  the  principle 
of  equity,  and  the  mutual  confidence  as  between  creditors,  upon 
which  the  agreement  is  based,  and  diminishes  the  motive  of  the 
creditor  who  is  a  party  to  the  secret  agreement,  to  act,  in  view 
of  the  common  interest  in  making  the  composition.  Fair  deal- 
ing and  common  honesty  condemn  such  a  transaction.  If  the 
defendants  here  were  plaintiffs  seeking  to  enforce  the  note,  it 
is  clear  that  they  could  not  recover.  Cockshott  v.  Bennett,  2 
Term  R.  763 ;  Leicester  v.  Rose,  4  East,  372.  The  illegality  of 
the  consideration  upon  well-settled  principles  would  be  a  good 
defense.  The  plaintiff,  although  he  was  cognizant  of  the  fraud, 
and  an  active  participator  in'  it,  would  nevertheless  be  allowed 
to  allege  the  fraud  to  defeat  the  action,  not,  it  is  true,  out  of  any 
tenderness  for  him,  but  because  courts  do  not  sit  to  give  relief 
by  way  of  enforcing  illegal  contracts,  on  the  application  of  a 
party  to  the  illegality.  But  if  he  had  voluntarily  paid  the  note, 
he  could  not,  according  to  the  general  principle  ajpplicable  to 
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executed  contracts  void  for  illegality,  have  maintained  an  action 
to  recover  back  the  money  paid.  The  same  rule  which  would 
protect  him  in  an  action  to  enforce  the  note,  protects  the  de- 
fendants in  resisting  an  action  to  recover  back  the  money  paid 
upon  it.    Nellis  v.  Clark,  4  Hill,  429. 

It  is  claimed  that  the  general  rule  that  a  party  to  an  illegal 
contract  cannot  recover  back  money  paid  upon  it  does  not  apply 
to  the  ease  of  money  paid  by  a  debtor,  or  in  his  behalf,  in  pur- 
suance of  a  secret  agreement,  exacted  by  a  creditor  in  fraud  of 
the  composition,  and  the  cases  of  Smith  v.  Bromley,  2  Doug.  696, 
note ;  Smith  v.  Cuff,  6  Maule  &  S.  160 ;  and  Atkinson  v.  Denby, 
7  Hurl.  &  N.  934,  are  relied  upon  to  sustain  this  claim.  In  Smith 
V.  Bromley  the  defendant,  being  the  chief  creditor  of  a  bank- 
rupt, took  out  a  commission  against  him,  but  afterward  finding 
no  dividend  likely  to  be  made,  refused  to  sign  the  certificate 
unless  he  was  paid  part  of  his  debt,  and  the  plaintiff,  who  was 
the  bankrupt's  sister,  having  paid  the  sum  exacted,  brought  her 
action  to  recover  back  the  money  paid,  and  the  action  was  sus- 
tained. Lord  Mansfield  in  his  judgment  referred  to  the  statute 
5  Geo,  II.  c.  30,  §  11,  which  avoids  all  contracts  made  to  induce 
a  creditor  to  sign  the  certificate  of  a  bankrupt,  and  said:  "The 
present  is  a  case  of  a  transgression  of  a  law  made  to  prevent  op- 
pression, either  on  the  bankrupt  or  his  family,  and  the  plaintiff 
is  in  the  case  of  a  person  oppressed,  from  whom  money  has  been 
extorted  and  advantage  taken  of  her  situation  and  concern  for 
her  brother. ' '  And  again :  "If  any  near  relation  is  induced  to 
pay  the  money  for  the  bankrupt,  it  is  taking  an  unfair  advan- 
tage and  torturing  the  compassion  of  his  family."  In  Howson 
V.  Hancock,  8  Term  R.  575,  Lord  Kenyon  said  that  Smith  v. 
Bromley  was  decided  on  the  ground  that  the  money  had  been 
paid  by  a  species  of  duress  and  oppression,  and  the  parties  were 
not  in  pari  delicto,  and  this  remark  is  fully  sustained  by  refer- 
ence to  Lord  Mansfield's  judgment.  Smith  v.  Cuff  was  an  ac- 
tion brought  to  recover  money  paid  by  the  plaintiff  to  take  up 
his  note  given  to  the  defendant,  for  the  balance  of  a  debt  owing 
by  the  plaintiff,  which  was  exacted  by  the  latter  as  a  condition 
of  his  signing  with  the  other  creditors  a  composition.  The  de- 
fendant negotiated  the  note  and  the  plaintiff  was  compelled  to 
pay  it.       The  plaintiff  recovered.       Lord  Ellenborough  said: 
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"This  is  not  a  case  of  par  delictum;  it  is  oppression  on  the  one 
side  and  submission  on  the  other ;  it  never  can  be  predicated  as 
par  delictum  where  one  holds  the  rod  and  the  other  bows  to  it. " 
Atkinson  v.  Denby  was  the  case  of  money  paid  directly  by  the 
debtor  to  the  creditor.  The  action  was  sustained  on  the  author- 
ity of  Smith  V.  Bromley  and  Smith  v.  Cuff. 

It  is  somewhat  difficult  to  understand  how  a  debtor  who  sim- 
ply pays  his  debt  in  full  can  be  considered  the  victim  of  oppres- 
sion or  extortion  because  such  payment  is  exacted  by  the  creditor 
as  a  condition  of  his  signing  a  compromise,  or  to  see  how  both 
the  debtor  and  creditor  are  not  in  pari  delicto.  See  remark  of 
Parke,  B.,  in  Higgins  v.  Pitt,  4  Exch.  312.  But  the  cases  re- 
ferred to  go  no  further  than  to  hold  that  the  debtor  himself,  or 
a  near  relative  who  out  of  compassion  for  him  pays  money  upon 
the  exaction  of  the  creditor,  as  a  condition  of  his  signing  a  com- 
position, may  be  regarded  as  having  paid  under  duress  and  as 
not  equally  criminal  with  the  creditor. 

These  decisions  cannot  be  upheld  on  the  ground  simply  that 
such  payment  is  against  public  policy.  Doubtless  the  rule  de- 
clared in  these  cases  tends  to  discourage  fraudulent  transactions 
of  this  kind,  but  this  is  no  legal  ground  for  allowing  one  wrong- 
doer to  recover  back  money  paid  to  another  in  pursuance  of  an 
agreement,  illegal  as  against  public  policy.  It  was  conceded  by 
Lord  Mansfield  in  Smith  v.  Bromley,  that  when  both  parties  are 
equally  criminal  against  the  general  laws  of  public  policy,  the 
rule  is  ''potior  est  conditio  def endentis, "  and  Lord  Kenyon  in 
Howson  V.  Hancock,  said  that  there  is  no  case  where  money  has 
been  actually  paid  by  one  of  two  parties  to  the  other  upon  an 
illegal  contract,  both  being  particeps  criminis,  an  action  has  been 
maintained  to  recover  it  back. 

It  is  laid  down  in  Cro.  Jac.  187,  that  ''a  man  shall  not  avoid 
his  deed  by  duress  of  a  stranger,  for  it  hath  been  held  that  none 
shall  avoid  his  own  bond  for  the  imprisonment  or  danger  of 
any  one  than  himself  only."  And  in  Robinson  v.  Gould,  11 
Cush.  57,  the  rule  was  applied  where  a  surety  sought  to  plead 
his  own  coercion  as  growing  out  of  the  fact  that  his  principal 
was  suffering  illegal  imprisonment  as  a  defense  to  an  action 
brought  upon  the  obligation  of  the  surety  given  to  secure  his 
principal's  release.    But  the  rule  in  Cro.  Jac.  has  been  modified 
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SO  as  to  allow  a  father  to  plead  the  duress  of  a  child,  or  a  hus- 
band the  duress  of  his  wife,  or  a  child  the  duress  of  the  parent 
Wayne  v.  Sands,  1  Freem.  351;  Baylie  v.  Clare,  2  Brownl.  & 
G.  276;  1  RoUe,  Abr.  687;  Jacob,  Law  Diet.  "Duress." 

We  see  no  ground  upon  which  it  can  be  held  that  the  plaintiff 
in  this  case  was  not  in  par  delictum  in  the  transaction  with  the 
defendants.  So  far  as  the  complaint  shows,  he  was  a  volunteer 
in  entering  into  the  fraudulent  agreement.  It  is  not  even  alleged 
that  he  acted  at  the  request  of  the  debtor.  And  in  respect  to 
the  claim  of  duress,  upon  which  Smith  v.  Bromley  was  decided, 
we  are  of  opinion  that  the  doctrine  of  that  and  the  snbse(iuent 
eases  referred  to  can  only  be  asserted  in  behalf  of  the  debtor 
himself,  or  of  a  wife  or  husband,  or  near  relative  of  the  blood 
of  the  debtor,  who  intervenes  in  his  behalf,  and  that  a  person  in 
the  situation  of  the  plaintiff,  remotely  related  by  marriage,  with 
a  debtor  who  pays  money  to  a  creditor  to  induce  him  to  sign  a 
composition,  cannot  be  deemed  to  have  paid  under  duress  by 
reason  simply  of  that  relationship,  or  of  the  interest  which  he 
might  naturally  take  in  his  relative's  affairs. 

The  plaintiff  cannot  complain  hecause  the  defendants  negoti- 
ated the  note,  so  as  to  shut  out  the  defense,  which  he  would 
have  had  to  it  in  the  hands  of  the  defendants.  The  negotiation 
of  the  note  was  contemplated  when  it  was  given,  as  the  words 
of  negotiability  show.  It  is  possible  that  the  plaintiff  while  the 
note  was  held  by  the  defendants  might  have  maintained  an  action 
to  restrain  the  transfer,  and  to  compel  its  cancellation.  Jack- 
man  V.  Mitchell,  13  Ves.  581.  But  it  is  unnecessary  to  deter- 
mine that  question  in  this  case.  The  plaintiff  having  paid  the 
note,  although  under  the  coercion  resulting  from  the  transfer, 
the  law  leaves  him  where  the  transaction  has  left  him. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


CHAPTER  IV. 

PROPERTY  IN  EQUITY-TRUSTS  AND  USES.* 

IMPLIED  TRUSTS. t 

MARTIN  V.  FUNK. 

75  N.  Y.  134.     1878. 

Church,  C.  J.  The  facts  in  this  case  are  substantially  undis- 
puted, as  found  by  the  judge  before  whom  the  case  was  tried. 
The  intestate,  Mrs.  Boone,  in  1866,  deposited  in  the  Citizens' 
Savings  Bank  $500,  declaring  at  the  time  that  she  wanted  the 
account  to  be  in  trust  for  Lillie  Willard,  who  is  the  plaintiff. 
The  account  was  so  entered,  and  a  pass-book  delivered  to  the 
intestate,  which  contained  these  entries:  "The  Citizens'  Sav- 
ings Bank  in  account  with  Susan  Boone,  in  trust  for  Lillie  Wil- 
lard.   1866,  March  23,  $500." 

A  deposit  of  the  same  amount  and  in  the  same  manner  was 
made  in  trust  for  Kate  Willard,  now  Mrs.  Brown.  This  money 
belonged  to  the  intestate  at  the  time  of  the  deposits.  The  plaintiff 
and  IMrs.  Brown  are  sisters,  and  were  at  the  time  of  the  age, 
respectively,  of  eighteen  and  twenty,  and  were  distant  relatives 
of  the  intestate,  their  mother  being  a  second  cousin.  The  intes- 
tate retained  possession  of  the  pass-books  until  her  death  in  1875, 
and  the  plaintiff  and  her  sister  were  ignorant  of  the  deposits 
until  after  that  event.  The  money  remained  in  the  bank  with 
its  accumulated  interest  until  the  death  of  the  intestate,  except 
that  she  drew  out  one  year's  interest.  Mrs.  Brown  assigned  to 
the  plaintiff  her  interest  in  the  deposit  purporting  to  have  been 
made  for  her  'benefit,  and  the  action  is  brought  against  the  ad- 
ministrator of  the  intestate  and  the  bank  for  the  delivery  of  the 
pass-books  and  the  recovery  of  the  money.  The  question  involved 
has  been  very  much  litigated,   and  many  refinements  may  be 

*See  Sees.  1161-1180,  Vol.  8,  Cyclopedia  of  Law. 
tSee  Sees.  1171-1179,  Vol.  8,  Cyclopedia  of  Law. 
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found  in  the  books  in  respect  to  it.    Many  cases  have  been  found 
difficult  of  solution,  not  so  much  on  account  of  the  general  prin- 
ciples which  should  govern,  as  in  applying  those  principles  to  a 
particular  state  of  facts.    It  is  clear  that  a  person  sui  juris,  act- 
ing freely  and  with  full  knowledge,  has  the  power  to  make  a 
voluntary  gift  of  the  whole  or  any  part  of  his  property,  while 
It  is  well  settled  that  a  mere  intention,  whether  expressed  or 
not,  is  not  sufScient,  and  a  voluntary  promise  to  make  a  gift  is 
nudum  pactum,  and  of  no  binding  force.     Kekewich  v.  Man- 
ning, 50  Eng.  Ch.  175,  and  cases  cited.     The  act  constituting 
the  transfer  must  be  consummatedi,  and  not  remain  incomplete, 
or  rest  in  mere  intention,  and  this  is  the  rule  whether  the  gift 
is  by  delivery  only,  or  by  the  creation  of  a  trust  in  a  third  per- 
son, or  in  creating  the  donor  himself  a  trustee.     Enough  must 
be  done  to  pass  the  title,  although  when  a  trust  is  declared, 
whether  in  a  third  person  or  the  donor,  it  is  not  essential  that 
the  property  should  be  actually  possessed  by  the  cestui  que  trust, 
nor  is  it  even  essential  that  the  latter  should  be  informed  of 
the  trust.     In  Milroy  v.  Lord,  4  De  Gex,  F.  &  J.  264,  Lord 
Chief  Justice  Turner,  who  adopted  the  most  rigid  construction 
of  trusts,  in  delivering  an  opinion  against  the  validity  of  the 
trust  in  that  case,  laid  down  the  general  principles  as  accurately 
perhaps  as  is  practicable.     He  said:     *'I  take  the  law  of  this 
court  to  be  well  settled,  that  in  order  to  render  a  voluntary  set- 
tlement valid  and  effectual  the  settler  must  have  done  every- 
thing whieh  according  to  the  nature  of  the  property  comprised 
in  the  settlement  was  necessary  to  be  done  in  order  to  transfer 
the  property,  and  render  the  settlement  binding  upon  him.    He 
may  of  course  do  this  by  actually  transferring  the  property  to 
the  persons  for  whom  he  intended  to  provide,  and  the  provi- 
sion will  then  be  effectual,  and  it  will  be  equally  effectual  if  he 
transfer  the  property  to  a  trustee  for  the  purpose  of  the  settle- 
ment, or  declare  that  he  himself  holds  it  in  trust  for  those  pur- 
poses, and  if  the  property  be  personal,  the  trust  may,  I  appre- 
hend, be  declared  either  in  writing  or  by  parol, ' ' 

The  contention  of  the  defendant  is  that  the  transaction  did 
not  transfer  the  property,  and  that  there  was  no  sufficient  dec- 
laration of  trust,  and  that  by  retaining  the  pass-books  the  in- 
testate never  parted  with  the  control  of  the  property.    If  what 
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she  did  was  sufficient  to  constitute  herself  a  trustee,  it  must 
follow  that  whatever  control  she  retained  would  be  exercised  as 
trustee,  and  the  right  to  exercise  it  would  not  be  necessarily  in- 
consistent with  the  completeness  of  the  trust.  The  question  in- 
volving substantially  the  same  facts  has  been  several  times  be- 
fore different  courts  of  the  state,  and  in  every  instance  the 
transaction  has  been  sustained  as  a  good  gift. 

The  ease  of  Wetzel  before  Surrogate  Bradford,  and  Mills- 
paugh  V.  Putnam,  16  Abb.  Prac.  380,  were  deposits  in  the  same 
form,  and  in  the  former  the  cestui  que  trust  had  no  notice  of 
the  deposit,  and  in  both  cases  the  gift  was  held  effectual.  In 
Smith  V.  Lee,  2  Thomp.  &  C.  591,  money  was  deposited  with 
the  defendant,  and  a  note  taken  payable  to  the  depositor  for  an- 
other person,  and  it  was  held  that  the  depositor  constituted  him- 
self a  trustee.  The  case  of  Kelly  v.  Manhattan  Inst,  for  Savings 
(not  reported)  was  a  special  term  decision  of  the  New  York 
common  pleas  before  Robinson,  J.,  where  precisely  such  a  de- 
posit was  made  as  in  this,  and  it  was  upheld  as  an  absolute  gift. 
These  decisions,  although  not  controlling  upon  this  court,  are 
entitled  to  respect,  and  they  show  the  tendency  of  the  judicial 
mind  to  give  these  transactions  the  effect  which  on  their  face 
they  import.  So  in  Minor  v.  Rogers,  40  Conn.  512,  a  similar 
deposit  was  upheld  as  a  declaration  of  trust.  Park,  J.,  noticed 
the  point  urged  there  as  here  of  the  retention  of  the  pass-book, 
and  said:  "She  retained  possession  therefore  because  the  de- 
posit was  made  in  her  name  as  trustee,  and  not  because  she  had 
not  given  the  beneficial  initerest  of  the  deposit  to  the  plaintiff," 
and  in  that  case  the  depositor  had  drawn  out  the  deposit,  and 
the  action  was  sustained  against  her  administrator.  So  in  Ray 
v.  Simmons,  11  R.  I.  266,  the  facts  were  precisely  like  the  ease 
at  bar,  except  that  the  cestui  que  trust  was  informed  of  the 
gift,  and  the  court  held  the  trust  valid. 

But  the  supreme  court  of  Massachusetts  in  two  cases  (Bra- 
brook  V.  Boston  Five  Cent  Sav.  Bank,  104  Mass.  228,  and  Clark 
V.  Clark,  108  Mass.  522)  seem  to  hold  a  different  doctrine.  In 
the  first  case  the  circumstances  were  deemed  controlling,  ad- 
verse to  an  intent  to  create  a  trust,  and  in  the  last,  which  was 
similar  in  its  facts  to  this,  the  court  express  the  opinion  that 
the  trust  was  not  complete,  but  without  giving  any  reason  for 
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the  opinion.  The  last  decision,  althouj?h  entitled  to  great  re- 
spect, is  exceptional  to  the  general  current  of  authority  in  this 
country. 

In  the  English  courts  I  do  not  find  any  case  where  these  pre- 
cise facts  appeared,  but  the  cases  are  numerous  where  the  gen- 
eral principles  have  been  elaborately  discussed  and  applied  to 
particular  facts.  It  is  only  deemed  necessary  to  refer  to  a  few 
of  them.  In  Richardson  v.  Richardson,  L.  R.  3  Eq.  Cas.  684, 
it  was  held  that  an  instrument  executed  as  a  present  and  com- 
plete assignment  (not  being  a  mere  contract  to  assign  at  a 
future  day)  is  equivalent  to  a  declaration  of  trust.  Morgan  v. 
Malleson,  L.  R.  10  Eq.  Cas.  475,  was  decided  upon  this  prin- 
ciple,  and  is  an  extreme  case  in  support  of  a  declaration  trust. 
It  appeared  that  the  testator  gave  to  his  medical  attendant  the 
following  memorandum:  "I  hereby  give  and  make  over  to  Dr. 
Morris,  an  Indian  'bond,  No.  D506,  value  £1,000,  as  some  token 
for  all  his  very  kind  attention  to  me  during  my  illness."  This 
was  held  to  constitute  the  testator  a  trustee  for  Dr.  Morris  of 
the  bond  which  was  retained  by  him.  These  cases  are  com- 
mented upon,  and  the  latter  somewhat  criticized  in  Warriner  v. 
Rogers,  L.  R.  16  Eq.  340,  but  Sir  James  Bacon,  in  delivering  the 
opinion,  substantially  adheres  to  the  general  rule  before  stated. 
He  requires  only  "that  the  donor  or  grantor,  or  whatever  he 
may  be  called,  should  have  absolutely  parted  with  that  interest 
which  had  been  his  up  to  the  time  of  the  declaration — ^should 
have  effectually  changed  his  right  in  that  respect,  and  put  the 
property  out  of  his  power,  at  least  in  the  way  of  inter&st. "  This 
case  was  decided  against  the  validity  of  the  trust,  mainly  upon 
the  ground  that  the  memoranda  produced  were  upon  their  face 
testamentary  in  character.  In  Pj^e's  Case,  18  Ves.  140,  money 
was  transmitted  to  an  agent  in  France  to  purchase  an  annuity 
for  a  lady.  Owing  to  circumstances  which  the  agent  supposed 
prevented  its  purchase  in  her  name,  he  purchased  it  in  the  name 
of  the  principal.  When  the  latter  learned  this  fact,  he  executed 
and  transmitted  to  the  agent  a  power  of  attorney  to  transfer  the 
annuity,  but  before  its  arrival  the  principal  died.  Lord  Eklon 
held  that  a  declaration  of  trust  was  established. 

Wheatley  v.  Purr,  1  Keen,  551,  is  quite  analogous  to  the  case 
at  bar.    A  testatrix  directed  her  brokers  to  place  £2,000.  in  the 
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joint  name  of  the  plaintiffs,  and  herself  as  a  trustee  for  the 
plaintiffs.  The  sum  was  placed  to  the  account  of  the  testatrix 
alone,  as  trustee  of  the  plaintiffs,  and  a  promissory  note  was 
given  by  them  to  her  as  such  trustee.  The  note  remained  in  her 
possession  until  her  death,  when  her  executor  received  the 
money.  It  was  held  that  the  transaction  amounted  to  a  com- 
plete declaration  of  trust. 

Mr.  Hill,  in  his  work  on  Trustees,  after  saying  "that  it  is 
extremely  difficult,  in  the  present  state  of  authorities,  to  define 
with  accuracy  the  law  affecting  this  very  intricate  su'bject, ' '  lays 
down  the  following  as  the  result:  ''When  the  author  of  the 
voluntary  trust  is  possessed  of  the  legal  interest  in  the  property, 
a  clear  declaration  of  trus't  contained  in  or  accompanying  a 
deed  or  act  which  passes  the  legal  estate  will  create  a  perfect 
executed  trust,  and  so  a  declaration  or  direction  by  a  party 
that  the  property  shall  be  held  in  trust  for  the  object  of  his 
bounty,  though  unaccompanied  by  a  deed  or  other  act  divesting 
himself  of  the  legal  estate,  is  an  executed  trust."  Hill,  Trus- 
tees, 130. 

If  there  is  a  valid  declaration  of  trust,  that  is  sufficient  of  it- 
self, I  apprehend,  to  transfer  the  title,  but  the  difficulty  is  in 
determining  what  constitutes  such  a  declaration,  and  whether  a 
mere  formal  transfer  of  the  property,  as  in  the  case  of  the  medi- 
cal attendant,  is  sufficient,  is  a  question  upon  which  there  is  some 
difference  of  opinion.  No  particular  form  of  words  is  necessary 
to  constitute  a  trust,  while  the  act  or  words  relied  upon  must  be 
unequivocal,  implying  that  the  person  holds'  the  property  as 
trustee  for  another. 

Let  us  now  consider  the  case  in  hand.  In  form  at  least  the 
title  to  the  money  was  changed  from  the  intestate  individually 
to  her  as  trustee.  She  stated  to  the  bank  that  she  desired  the 
money  to  be  thus  deposited.  It  was  so  done  by  her  direction, 
and  she  took  a  voucher  to  herself  in  trust  for  the  plaintiff.  Upon 
these  facts  what  other  intent  can  be  imputed  to  the  intestate 
than  such  as  her  acts  and  declarations  imported,  and  did  they 
not  import  a  trust  ?  There  was  no  contingency  or  uncertainty  in 
the  circumstances,  and  I  am  unable  to  see  wherein  it  was  incom- 
plete. The  money  was  deposited  unqualifiedly  and  absolutely  in 
trust,  and  the  intestate  was  the  trustee.    It  would  scarcely  have 
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been  stronger  if  she  had  written  in  the  pass-book:  "I  hereby 
declare  that  I  have  deposited  this  money  for  the  benefit  of  the 
plaintiff  and  I  hold  the  same  as  trustee  for  her." 

This  would  have  been  a  plain  declaration  of  trust,  and  accom- 
panied as  it  was  with  a  formal  transfer  to  herself  in  the  capacity 
of  trustee,  would  have  been  deemed  sufficient  under  the  most 
rigid  rules  to  be  found  in  any  of  the  authorities.  It  seems  to 
me  that  this  was  the  necessary  legal  intendment  of  the  transac- 
tion, and  that  it  was  sufficient  to  pass  the  title.  The  retention 
of  the  pass-book  was  not  necessarily  inconsistent  with  this  con- 
struction. She  must  be  deemed  to  have  retained  it  as  trustee. 
The  book  was  not  the  property,  but  only  the  voucher  for  the 
property,  which  after  the  deposit  consisted  of  the  debt  against 
the  bank. 

There  are  many  oases  where  the  instrument  creating  the  trust 
has  been  retained  by  the  author  of  it  until  his  death,  especially 
when  he  made  himself  the  trustee,  and  yet  the  trust  suMaiined. 
Exton  v.  Scott,  6  Sim.  31;  Fletcher  v.  Fletcher,  4  Hare,  67; 
Souverbye  v.  Arden,  1  Johns.  Ch.  240;  Bunn  v.  Winthrop,  Id., 
329.  This  circumstance,  among  others,  has  been  considered  upon 
the  question  of  intent,  but  is  never  deemed  decisive  against  the 
validity  of  the  trust.  Id.  See  Hill,  Trustees,  supra.  Some  con- 
fusion has  been  created  by  judicial  expression,  that  the  author 
of  such  a  trust  must  do  all  in  his  power  to  carry  out  his  inten- 
tion, that  the  nature  of  the  property  will  admit  of.  This  general 
proposition  requires  some  qualification.  In  this  case  the  intes- 
tate might  have  notified  the  objects  of  her  bounty,  but  this  is 
not  regarded  as  indispensable  by  any  of  the  authorities,  and  she 
might  have  made  the  deposits  in  their  name,  and  delivered  to 
them  the  books,  or  delivered  to  them  the  money.  The  rule  does 
not  require  that  the  gift  shall  be  made  in  any  particular  way, 
it  only  requires  that  enough  shall  be  done  to  transfer  the  title 
to  the  property,  and  one  of  the  modes  of  doing  this  is  by  an  voof- 
equivocal  declaration  of  trust.  In  Richardson  v.  Richardson, 
supra,  the  court,  in  noticing  this  point,  said:  "Reliance  is  often 
placed  on  the  circumstance  that  the  assignor  has  done  all  he 
can,  and  thait  there  is  nothing  remaining  for  him  to  do,  and  it 
is  contended  that  he  must  in  that  case  only  be  taken  to  have 
made  a  complete  and  effectual  assignment.    But  that  is  not  the 


310  PROPERTY  IN  EQUITY. 

sound  doctrine  on  which  the  case  rests;  for  if  there  be  an  actual 
declaTation  of  trust.,  although  the  assignor  has  not  done  all  that 
he  could  do — for  example,  although  he  has  not  given  notice  to 
the  assignee — yet  the  interest  is  held  to  have  effectually  passed  as 
between  the  donor  and  donee.  The  difference  must  be  rested 
simply  on  this:  aye  or  no,  has  he  constituted  himself  a  trustee." 

As  notice  to  the  cestui  que  trust  was  not  necessaiy,  and  as 
the  retention  of  the  pass-books  was  not  inconsistent  with  the 
completeness  of  the  act,  the  ease  is  peculiarly  one  to  be  deter- 
mined by  this  test:  did  the  intestate  constitute  herself  a  trustee? 
After  a  careful  consideration  of  the  case  in  connection  with  the 
established  rules  applicable  to  the  suhject,  and  the  authorities,  I 
think  this  question  must  be  answered  in  the  affirmative.  It  was 
not  done  in  express  formal  terms,  but  such  Ls  the  fair  legal  im- 
port of  the  transaction.  I  have  considered  the  case  thus  far 
upon  what  appears  from  the  face  of  the  transaction,  without 
evidence  aliunde,  bearing  upon  the  intent.  It  is  not  necessary  to 
decide  that  surrounding  circumstances  may  not  be  shown  to  vary 
or  explain  the  apparent  character  of  the  acts,  and  the  intent 
with  which  they  were  done.  The  facts  developed  may  not  be  so 
unequivocal  as  to  be  regarded  as  conclusive.  It  is  sufficient  to 
say  that  there  is  no  finding  of  an  intent  contrary  to  the  creation 
of  a  trust,  and  the  facts  found  do  not  establish  such  an  adverse 
intent.  But  looking  at  the  evidence  it  is  fairly  inferable  that  the 
intestate  designed  that  the  plaintiff  and  her  sister  should  have 
the  benefit  of  these  deposits,  and  there  are  some  circumstances 
from  which  an  inference  may  be  drawn  that  she  regarded  the 
gifts  as  fixed  and  complete.  The  circumstance  that  she  did  not 
intend  that  the  objects  of  her  bounty  should  know  of  her  gift 
until  after  her  death  is  not  inconsistent  with  it,  and  the  most 
that  can  be  said  is  that  she  m'ay  have  believed  that  the  deposits 
might  be  withdrawn  during  her  life,  and  the  money  converted 
to  her  own  use.  It  is  not  clear  that  she  entertained  such  a 
belief,  but  if  she  did,  it  would  not  change  the  legal  effect  of  her 
acts. 

Th-e  judgment  must  be  affirmed. 

All  concur  except  Miller  and  Eael,  JJ.,  absent  at  argument. 

Judgment  affirmed. 


HOLLAND  V.  ALCOCK.  311 

HOLLAND  ET  AL.  v.  ALCOCK  ET  AL. 

108  N.  Y.  312;  16  N.  E.  305.     1888. 

Appeal  from  general  term,  supreme  court,  Second  department. 

Action  by  Mary  Holland,  Ellen  Bagley,  Catherine  Alcock, 
Ann  Bagley,  Thomas  Bagley  and  Mary  Hanley,  heirs  at  law 
and  next  of  kin  of  Thomas  Gunning,  deceased,  against  Henry 
Alcock,  impleaded  with  Frederick  Smyth,  as  executors  and  trus- 
tees under  the  will  of  Thomas  Gunning,  to  declare  void  the 
residuary  clause  in  such  will  because  of  the  indefinite  designa- 
tion of  the  beneficiaries  therein.  Judgment  at  special  term  for 
plaintiffs,  and  at  general  term  for  defendants.    Plaintiffs  appeal. 

Rapallo,  J.  The  third  clause  of  the  testator's  will  is  in  the 
following  words:  "AU  the  rest,  residue,  and  remainder  of  my 
estate  I  give  and  bequeath  to  my  said  executors,  to  be  applied  by 
them  for  the  purpose  of  having  prayers  offered  in  a  Roman 
Catholic  Church',  to  be  by  them  selected,  for  the  repose  of  my 
soul,  and  the  souls  of  my  family,  and  also  the  souls  of  all  others 
who  may  be  in  purgatory."  The  validity  of  this  clause  is  the 
question  now  presented  for  adjudication.  The  action  is  brought 
by  five  nieces  and  a  nephew  of  the  testator,  who  claim  to  be  his 
next  of  kin  and  heirs  at  law,  and,  as  such,  entitled  to  his  resid- 
uary estate  in  case  the  disposition  thereof  attempted  to  be  made 
by  the  third  clause  of  the  will  is  adjudged  to  be  invalid.  The  es- 
tate consists  wholly  of  personal  property,  and  amounted  at  the 
time  of  the  testator's  death,  in^  1882,  to  aibout  the  sum  of  $28,000. 
By  the  second  clause  of  his  will  the  testator  devised 
and  bequeathed  all  his  estate,  real  and  personal,  to 
his  executors,  in  trust  for  the  uses  and  purposes  set 
forth  in  the  will,  which  were  to  pay  certain  legacies, 
amounting  in  the  aggregate  to  about  $16,500,  and  to 
apply  the  residue  as  directed  in  the  third  clause,  before  re- 
cited. That  elause  must  therefore  be  regarded  as  creating,  or 
attempting  to  create,  a  trust-  of  personal  property  for  the  pur- 
pose specified.  The  plaintiffs  claim  that  the  trust  thus  attempted 
to  be  created  is  void;  that  as  to  the  residuary  estate  the  testator 
died  intestate;  and  that  distribution  thereof  should  be  made 
among  the  next  of  kin,  ete.     The  defendant  Alcock,  one  of  the 
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executors,  demurred  to  the  complaint.  At  special  term  the  de- 
murrer was  overruled,  and  the  plaintiffs  had  judgment.  On 
api)eal  to  the  general  term  the  judg-ment  was  reversed,  and  judg- 
ment was  rendered  in  favor  of  the  defendant  Alcock,  thus  affirm- 
ing the  validity  of  the  third  clause  of  the  will.  The  plaintiffs 
now  appeal. 

Some  of  the  points  involved  in  the  case  now  before  us  were 
passed  upon  in  the  late  case  of  Gilman  v.  McArdle,  99  N.  Y. 
451,  2  N.  E.  464.  In  that  case  the  deceased  had  in  her  lifetime 
placed  in  the  hands  of  the  defendant  a  sum  of  money,  on  his 
promise  to  apply  it  to  certain  purposes  during  the  lifetime  of 
the  deceased  and  of  her  husband,  and  after  the  death  of  both  of 
them  to  paj^  their  funeral  expenses,  etc.,  and  to  expend  what 
should  remain  in  procuring  Roman  Catholic  masses  to  be  said 
for  the  repose  of  their  souls.  This  court  declined  to  decide 
whether  a  valid  trust  had  been  created  in  respect  to  the  surplus, 
there  being  no  ascertained  or  ascertainable  beneficiary  who 
could  enforce  it ;  and  the  majority  of  the  court  expressly 
reserved  its  opinion  upon  that  question,  disposing  of  the  case 
upon  the  ground  that  a  valid  contract  inter  vivos,  to  be  per- 
formed after  the  death  of  the  promisee,  had  been  established, 
that  there  was  nothing  illegal  in  the  purpose  for  which  the  ex- 
penditure was  contracted  to  be  made,  and  that  there  was  no 
want  of  definiteness  in  the  duty  assumed  by  the  promisor;  and 
we  held  that  as  there  had  been  no  breach  of  the  contract,  but 
the  pix)misor  was  ready  and  willing  to  perform,  he  was  entitled, 
as  against  the  legal  representatives  of  the  promisee,  to  retain 
the  consideration.  The  point  upon  which  the  majority  of  the 
court  in  the  case  last  cited  reserved  its  decision  is  now  again 
presented.  There  is  no  contract  inter  vivos,  but  the  will  ex- 
pressly bequeaths  the  fund  in  question  to  the  executors,  in  trust 
for  the  purposes  therein  specified ;  one  of  which  is  to  apply  the 
residuary  estate  to  the  purpose  of  having  prayers  offered  in  a 
Roman  Catholic  Church  for  the  repose  of  the  souls  of  the  testa- 
tor, of  his  family,  and  of  all  others  who  may  be  in  purgatory. 
It  is  claimed  that  this  disposition  contains  all  the  elements  of  a 
valid  trust  of  personal  property,  that  there  are  definite  and  com- 
petent trustees,  that  the  purpose  of  the  trust  is  lawful,  and  that 
it  is  sufficiently  definite  to  be  capable  of  being  enforced  by  a 
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court  of  equity,  as  the  court  could  decree  the  payment  of  the 
fund  to  a  Roman  Catholic  Church  or  Churches  for  the  purpose 
directed  by  the  will.  But,  if  all  this  should  be  conceded  there 
IS  stdl  one  important  element  lacking.  There  is  no  beneficiary 
m  existence,  or  to  come  into  existence,  who  is  interasted  in^  or 
can  demand  the  execution  of,  the  trust.  No  defined  or  ascertkin- 
a^ble  living-  person  has,  or  ever  can  have,  any  temporal  interest 
in  Its  performance;  nor  is  any  incorporate  church  designated  so 
as  to  entitle  it  to  claim  any  portion  of  the  fund.  The  absence  of 
a  defined  beneficiary  is,  as  a  general  rule,  a  fatal  objection  to 
any  attempt  to  create  a  valid  trust.  It  is  said  by  Wri-ht  J 
m  Levy  v.  Levy,  33  N.  Y.  107,  that,  "If  there  is  a  single^ostu^ 
late  of  the  common  law  established  by  an  unbroken  line  of  de- 
cision, it  is  that  a  trust  without  a  certain  beneficiary,  who  can 
claim  its  enforcement,  is  void,  whether  good  or  bad,  wise  or 
unwise."  It  is  only  in  regard  to  the  class  of  trusts  known  as 
"charitable"  that  a  different  rule  has  ever  prevailed  in  equity 
in  England,  and  still  prevails  in  some  of  our  sister  states 
Whether  the  English  doctrine  of  charitable  uses  and  trusts  pre- 
vails in  this  state  will  be  considered  hereafter.  In  all  other 
cases  the  rule  as  stated  by  Judge  Wright  is  universally  recog- 
nized, both  in  law  and  in  equity. 

It  is  claimed  that  the  trust  now  under  review  is  not  void  ac- 
cording to  the  general  rules  of  law  for  want  of  a  defined  benefi- 
ciary, because  the  trust  is  for  the  purpose  of  having  prayers 
offered  in  a  Roman  Catholic  Church  to  be  selected  by 
the  executors.  It  is  contended  that  this  is  in  effect 
a  gift  to  such  Roman  Catholic  Church  as  the  executors  shall 
select,  inasmuch  as  the  money  to  be  expended  for  the  masses 
would,  according  to  the  usage,  be  payable  to  the  church  or 
churches  where  they  Avere  to  be  solemnized,  and  therefore,  as 
soon  as  the  selection  is  made,  the  designated  church  or  churches 
will  be  the  beneficiary  or  beneficiaries,  and  entitled  to  the 
payment;  that  the  trust  is  therefore,  in  substance,  to  pay  the 
fund  to  such  Roman  Catholic  Church  or  Churches  as  the  execu- 
tors may  select ;  and  that  a  duly  incorporated  church,  capable  of 
receiving  the  bequest,  must  be  deemed  to  have  been  intended. 
Passing  the  criticisms  to  which  the  assumptions  contained  in 
this  proposition  are  subject,  and  considering  the  trust  as  if  it 
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had  been  in  form  to  pay  over  the  fund  to  such  Roman  Catholic 
Church  as  the  executors  might  select,  to  defray  the  expense  of 
offerinj^'  prayers  for  the  dead,  the  objection  of  indefiniteness  in 
the  beneficiary  would  not  be  removed.  The  case  of  Power  v. 
Cassidy,  79  N.  Y.  602,  is  relied  upon  by  the  respondents  as  sup- 
porting their  claim.  In  that  case  the  bequest  was  of  a  fund  to 
the  executors  in  trust,  to  be  divided  by  them  among  such  Roman 
Catholic  charities,  institutions,  schools,  or  charities  in  the  city 
of  New  York  as  a  majority  of  the  executors  should  decide,  and 
in  such  proportions  as  they  might  think  proper.  The  opinion  of 
the  court  by  Miller,  J.,  holds  that  giving  full  force  and  efiPect  to 
the  rule  that  the  object  of  the  trust  must  be  certain  and  well 
defined;  that  the  beneficiaries  must  be  either  named,  or  capable 
of  being  ascertained,  within  the  rules  of  law  applicable  to  such 
cases ;  and  that  the  trusts  must  be  of  such  a  nature  that  a  court 
of  equity  can  direct  their  execution,  and  making  no  exception  in 
favor  of  charitable  us^s, — the  bequest  should  be  upheld,  as 
coming  within  the  general  rule;  that  the  clause  designates  a 
certain  class  of  objects  of  the  testator's  bounty,  to  which  he 
might  have  made  a  valid  direct  bequest,  and  that  by  conferring 
power  upon  his  executors  to  designate  the  organizations  which 
should  be  entitled  to  participate,  and  the  proportion  which  each 
should  take,  he  did  not  impair  the  legality  of  the  provision,  so 
long  as  the  organizations  referred  to  had  an  existence  recognized 
by  law,  and  were  capable  of  taking  and  could  be  ascertained; 
that  the  evidence  showed  that  at  the  time  of  the  execution  of 
the  will,  and  of  the  testator's  death,  there  were  in  the  city  of 
New  York  incorporated  institutions  of  the  class  referred  to  in 
the  will,  and  that  a  portion  of  these  had  been  designated  by 
a  majority  of  the  executors;  that  none  but  incorporated  institu- 
tions could  lawfully  have  been  selected,  and  that,  even  if 
the  executors  had  failed  to  make  a  selection  or  apportionment, 
the  court  would  have  had  power  to  decree  the  execution  or  the 
trust,  there  being  no  difficulty  in  determining  what  institutions 
came  within  the  class  described  by  the  testator.  It  must  be 
observed  that  in  the  case  cited  the  beneficiaries  were  confined  to 
Roman  Catholic  institutions  of  a  certain  class  in  the  city  of  New 
York.  These  were  necessarily  limited  in  number.  By  1  Rev. 
St.  p.  734,  §  97,  it  is  provided  that  a  trust  power  does  not  cease 
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to  be  Imperative  when  the  grantee  has  the  right  to  select  any, 
and  exclude  others,  of  the  persons  designated  as  the  objects  of 
the  trust ;  by  section  99,  that,  when  the  terms  of  the  power  im- 
port that  the  estate  or  fund  is  to  be  distributed  between  th« 
persons  designated  in  such  manner  or  proportions  as  the  trus- 
tee of  the  power  may  think  proper,  the  trustee  may  allot  the 
whole  to  any  one  or  more  of  such  persons,  in  exclusion  of  the 
others;  by  section  100,  that  if  the  trustee  of  a  power,  with  the 
right  of  selection,  shall  die  leaving  the  power  unexecuted,  its 
execution  shall  be  decreed  in  equity  for  the  benefit  equally  of 
all  the  persons  designated  as  objects  of  the  trust;  and  by  section 
101,  that  where  a  power  in  trust  is  created  by  will,  and  the  tes- 
tator has  omitted  to  designate  by  whom  the  power  is  to  be  ex- 
eicised,  its  execution  shall  devolve  on  the  court  of  chancery. 
Regarding  these  provisions  as  declarations  of  general  rules  ap- 
plicable to  all  trust  powers,  and  governing  trusts  of  personal 
as  well  as  real  property,  the  decision  in  Power  v.  Cassidy  in  no 
manner  infringes  upon  the  rule  that  the  designation  of  a  bene- 
ficiary, entitled  to  enforce  its  execution,  is  essential  to  the  val- 
idity of  a  trust;  and  the  only  point  as  to  which  the  correctness 
of  that  decision  is  open  to  any  doubt  is  whether,  in  fact,  the 
beneficiaries  in  that  case  were  sufficiently  defined  and  capable  of 
ascertainment  to  enaJble  a  court  of  equity  to  enforce  the  trust  in 
their  behalf.  The  view  taken  in  respect  to  that  point  was  cer- 
taiinly  very  liberal;  but  the  court  has  in  subsequent  cases  re- 
peatedly announced  that  the  decision  was  not  to  be  extended, 
and  it  is  evident  that,  without  a  material  extension,  it  cannot 
be  made  to  cover  the  present  case.  Here,  if  the  church  or 
churches  from  among  which  the  selection  is  to  be  made  are  to  be 
regarded  as  the  beneficiaries,  they  are  not  limited,  as  in  Power 
V.  Cassidy,  to  a  Roman  Catholic  Oliurch  or  Churches  in  the  city 
of  New  York,  but  include  all  the  Roman  Catholic  Churches  in 
the  world.  No  one  church,  or  the  churches  of  any  particular 
locality,  can  claim  the  benefit  of  the  bequest.  In  this  respect 
the  case  at  bar  is  analogous  to  that  of  Prichard  v.  Thompson, 
95  N.  Y.  76,  where  the  bequest  was  of  a  sum  of  money  to  the 
executors,  to  be  distributed  by  them  "among  such  incorporated 
societies  organized  under  the  laws  of  the  state  of  New  York  or 
the  state  of  Maryland,  having  lawful  authority  to  reeeive  and 
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hold  funds  upon  permanent  trusts  for  eharita'ble  or  educational 
uses,"  as  the  executors,  or  the  survivors  of  them,  might  select, 
and  in  such  sums  as  they  might  determine.  This  bequest  was 
held  void  because  of  the  indefiniteness  of  the  designation  of  the 
beneficiaries.  The  opinion  was  written  by  the  same  learned 
judge  who  delivered  the  opinion  in  Power  v.  Cassidy,  and  by 
him  distinguished  from  that  case  on  th'C  ground  that  in  Power  v. 
Oassddy  the  class  of  beneficiaries  was  specially  designated  and 
confined  to  the  limdts  of  a  single  city,  and  to  a  single  religious 
denomination,  so  that  each  one  could  readily  'be  ascertained, 
and  each  had  an  inherent  right  to  apply  to  the  court  to  sustain 
and  enforce  the  trust ;  while  in  the  case  at  'bar  every  charitable 
and  educational  institution  within,  two  states  was  included. 
This  case  (Prichard  v.  Thompson)  also  establishes  that  the 
powTr  to  the  executors  to  select  the  beneficiary  or  beneficiaries 
docs  not  obviate  the  objection  of  the  omission  of  the  testator  to 
designate  them  in  the  will,  unless  the  persons  or  corporations 
from  among  w^hom  the  selection  is  to  be  made  are  so  defined  and 
limited  that  a  court  of  equity  would  have  power  to  enforce  the 
execution  of  the  trust,  or,  in  default  of  a  selection  hy  the  trustee, 
to  decree  an  equal  distribution  among  all  the  beneficiaries.  This 
discussion  has  proceeded  in  answer  to  the  claim  that  the  church 
or  churches  where  the  masses  were  to  be  solemnized  were  the 
intended  objects  of  the  testator's  bounty,  and  the  beneficiaries  of 
the  trust;  but  the  correctness  of  that  position  is  by  no  means 
conceded.  It  is,  however,  not  necessary  to  discuss  it.  If  the 
bequest  had  been  of  a  sum  of  money  to  an  incorporated  Roman 
Catholic  Church  or  Churches,  duly  designated  by  the  testator, 
and  authorized  by  law  to  receive  such  bequests,  for  the  purpose 
of  the  solemnization  of  masses,  a  different  question  would  arise. 
But  such  is  not  this  ease.  The  bequest  is  to  the  executors  in 
trust,  to  be  by  them  applied  for  the  purpose  of  having  prayers 
offered  in  any  Roman  Catholic  Church  they  may  select. 

It  has  been  argued  that  the  absence  of  a  beneficiary  entitled 
to  enforce  the  trust  is  not  fatal  to  its  existence  w^here  the  trustee 
is  competent  and  willing  to  execute  it,  and  the  purpose  is  law- 
ful and  definite ;  that  it  is  only  where  the  trustee  resists  the  en- 
forcement of  the  trust  that  the  question  of  the  existence  of  a 
beneficiary  entitled  to  enforce  it  arises.     I  have  not  found  any 
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case  in  which  this  question  has  been  adjudiea;ted,  or  the  point 
has  been  made,  and  it  does  not  seem  to  be  presented  on  thia 
appeal.     The  case  now  before  us  arises  on  a  demurrer  by  the 
defendant  Aloock,  one  of  the  executors,  to  the  complaint,  on 
the  ground  that  it  shows  no  right  in  the  plaintiffs.     The  com- 
plaint alleges  that  the  defendant  Alcock,  together  with  Fred- 
erick Smyth,  were  named  as  executors  in  the  will ;  that  the  de- 
fendant Alcock  did  not  qualify,  and  has  never  acted,  as  execu- 
tor or  as  trustee  of  the  alleged  trust  sought  to  he  created  by  the 
third  clause,  nor  participated  in  any  form  in  carrying  out  the 
same;  but  that  his  co-executor,  Frederick  Smyth,  has  taken  pos- 
session of  the  whole  estate,  as  such  executor  and  trustee.    Smjlh 
is  not  a  party  to  this  appeal.    It  comes  up  on  the  demurrer  of 
Alcock  alone,  and  there  is  nothing  in  the  complaint  to  shew  that 
he  is  willing  to  execute  the  trust ;  but  on  the  contrary,  it  shows 
that  he  has  in  no  manner  acted,  or  qualified  himself  to  act  there- 
in.   But,  aside  from  these  considerations,  I  do  not  think  that  the 
validity  or  invalidity  of  the  trust  can  depend  upon  the  will 
of  the  trustee.    If  the  trust  is  valid,  he  can  be  compelled  to  ex- 
ecute it;  if  invalid,  he  stands,  as  to  personal  property  undis- 
posed of  by  the  will,  as  trustee  for  the  next  of  kin,  and  the 
equitable  interest  is  vested  in  them  immediately  on  the  death  of 
the  testator,  subject  only  to  the  payment  of  his  debts  and  the 
expenses  of  administration.     When-  a  trust  is  attempted  to  be 
created  without  any  beneficiary  entitled  to  demand  its  enforce- 
ment, the  trustee  would,  if  the  trust  property  were  in  his  pos- 
session, have  the  power  to  hold  it  to  his  own  use  without  account- 
ability to  any  one,  and  contrary  to  the  intention  of  the  donor, 
but   for   the   principle  that   in  such   a   case   a  resulting  trust 
attaches  in  favor  of  whoever  wouldi,  but  for  the  alleged  trust  be 
equitably  entitled  to  the  property.     This  equitable  title  cannot 
on  any  sound  principle  be  made  to  depend  upon  the  exercise  by 
the  trustee  of  an  election  whether  he  will  or  will  not  execute  the 
alleged  trust.    In  such  a  case  there  is  no  trust,  in  the  sense  in 
which  the  term  is  used  in  jurisprudence.     There  is  simply  an 
honorary  and  imperfect  obHgtation  to  carry  out  the  wishes  of  the 
donor,  which  the  alleged  trustee  cannot  be  compelled  to  per- 
form, and  which  he  has  no  right  to  perform  contrary  to  the 
wishes  of  those  legally  or  equitably  entitled  to  the  property,  or 
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who  have  saicceeded  to  the  title  of  the  original  donor.  The  ex- 
istence of  a  valid  trust  capaible  of  enforcement  is  consfcquently 
essential  to  enable  one  claiming  to  hold  as  trustee  to  withhold 
the  property  from  the  legal  representatives  of  the  alleged  donor. 
A  merely  nominal  trust,  in  the  performance  of  which  no  ascer- 
tainable person  has  any  interest,  and  which  is  to  be  performed 
or  not  as  the  person  to  whom  the  money  is  given  thinks  fit,  has 
never  been  held  to  be  sufficient  for  that  purpose. 

It  is  contended,  however,  that  charitable  uses  and  trusts  are 
not  subject  to  the  general  rules  of  law  upon  this  subject,  and 
that  the  bequest  now  under  consideration  is  of  that  class.  The 
distinguishing  features  of  this  class  of  trusts,  as  administered  in 
England  from  an  early  period,  were  that  they  might  be  estab- 
lished through  trustees,  who  might  consist  either  of  individuals 
or  a  corporation;  and,  in  the  case  of  individual  trustees^  they 
might  hold  in  indiefinite  succession,  and  be  self -perpetuating, 
and  the  funds  might  be  devoted  in  perpetuity  to  the  charitable 
purposes  indicated  by  the  donor,  while  private  trusts  were  not 
permitted  to  continue  longer  than  a  life  or  lives  in  being  and  21 
years  and  a  fraction  afterwards.  The  persons  to  be  benefited 
might  consist  of  a  class,  though  the  individual  members  of  the 
class  might  be  uncertain.  The  scheme  of  the  charity  might  be 
wanting  in  sufficient  definiteness  or  details  to  admit  of  its  prac- 
tical administration,  and,  in  such  cases,  a  court  of  equity  would 
order  a  reference  to  a  master  in  chancery  to  devise  a  scheme  for 
its  administration,  which  should  as  nearly  as  possible  conform  to 
the  intentions  of  the  founder  of  the  charity,  and  thus  was  called 
into  operation  what  was  known  as  the  "cy-pr^s  doctrine." 
These  charitable  trusts  were  regarded  as  matters  of  public  con- 
cern, and  were  enforceable  by  the  attorney  general,  although,  in 
many  cases,  the  court  would  compel  their  performance  without 
his  intervention,  at  the  instance  of  a  town  or  parish,  or  of  its 
inhabitants,  or  of  an  indi\ndual  of  the  class  intended  to  be  ben- 
efited, such  as  one  of  the  poor  or  maimed,  etc.  In  a  compara- 
tively recent  case  argued  in  this  court,  many  instances  of 
ancient  charities  were  cited  which  had  been  enforced  by  the 
court  of  chancery  in  England,  such  as  Cooke's  Charity,  decided 
A.  D.  1552,  whereby  the  testator  ordered  the  purchase  of  lands, 
and  the  erection  of  a  free  grammar  school;  Bond's  Charity,  de- 
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cided  A.  D.  1553,  in  which  the  testator's  will,  dated  in  1506 
directed  that  there  should  be  established  a  bed-o  house  at  Bablock' 
and  there  should  be  built  a  chapel,  and  therein  one  mass  to  be 
said  on  Sunday,  and  therein  to  be  ten  poor  men,  and  a  woman 
to  dress  their  meat  and  drink,— the  priest  to  be  a  brother  of 
Trinity     guild     and     Corpus     Christi     guild,     etc.;     Howell's 
Charity,     decided     in    1557,    whereby    the    testator    directed 
his  executors  to  provide  a  rent  of  400  ducats  yearly  forever, 
to    be    appropriated    each    year    to    promote    the    marriage    of 
four  orphan  maidens,  honest  and  of  good  fame.     This^rust 
appears  to  have  been  enforced  in  chancery  upon  a  bill  filed  by 
certain  orphan  maidens  in  behalf  of  themselves  and  others.    We 
were  also  referred  to  numerous  other  charities  for  the  support  of 
the   poor,    for   erection    of   almshouses,    hospitals,   maintaining 
schoolmasters,   keeping   churches  in   repair,   and  other   similar 
purposes.    In  the  case  of  Bond's  Charity,  cited  above,  a  license 
was  granted  by  King  Henry  VII.,  in  1508,  to  the  testator's  son 
and  others  to  grant  lands  to  support  a  priest  to  sing  mass,  and 
twelve  poor  men  and  one  woman  to  say  prayers  and  obsequies 
for  the  king,  the  brothers  and  sisters  of  the  guild,  and  for  their 
souls,  and  especially  for  the  soul  of  the  testator,  Thomas  Bond, 
in  the  then  newly  erected  chapel  at  Bablock.     It  appears  that 
religious  or  pious  uses  were,  when  the  Roman  Catholic  religion 
prevailed  in  England,  recognized  as  charities.     In  1434,  Henry 
Barton  devised  to  the  rector  of  St.  Mary's  and  the  church- war- 
dens and  their  successors,  certain  lands,  at  a  perpetual  rent, 
payable  to  the  guild  of  Corpus  Christi,  etc.,  so  that  said  rector 
of  St.  Mary's  and  his  successors,  or  their  parish  priests,  when 
they  should  say  prayers  in  the  pulpit  of  the  church,  should  pray 
for  the  souls  of  Rdchard  Barton,  the  testator's  father,  of  Dione- 
sia,  his  mother,  and  for  the  souls  of  their  children,  and  all  the 
faithful  deceased,   and,   in  case  they  should  neglect  to   do   so 
for  two  days  after  the  proper  time,  that  the  master  and  wardens 
of  said  guilds,  etc.,  should  le\y  a  distress  upon  said  lands  for 
12  pence  by  way  of  penalty,  and  retain  such  distress  until  such 
prayers  should  be  said.     This  property  appears  to  have  been 
oiterwards  seized  by  the  crown,  under  the  statutes  of  chauntries 
(1  Edw.  VI.),  and  granted  by  Edward  VI.  to  one  Stapleton; 
but  the  rector,  etc.,  of  St.  Mary's  having  re-entered,  it  was  made 
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to  appear  in  a  litigation  between  them  and  the  successors  m 
interest  of  Stapleton  that  no  prayer  for  souls  had  been  made, 
nor  had  the  rents  of  the  premises  been  devoted  to  any  manner 
of  superstitious  use  within  the  space  of  six  years  and  more 
next  before  the  first  year  of  the  reign  of  King  Edward  VI.,  since 
which  time  the  rents  and  profits  had  been  employed  by  the  par- 
son and  church-wardens  of  the  parish  in  good  uses  and  purposes. 
The  case  was  tried  in^  the  22d  and  23d  Eliz.,  and  the  parish  was 
allowed  to  retain  the  land  for  general  charitable  purposes. 

The  purpose  for  which  charities  were  established  in  England 
were  so  numerous  and  varied,  and  the  learning  contained  in  the 
books  on  that  subject  is  so  vast,  that  it  would  be  futile  to  at- 
tempt to  go  into  it  in  detail,  or  to  do  more  than  briefly  refer  to 
their  history,  so  far  as  is  necessary  to  determine  whether  the 
English  doctrine  of  charitable  uses  and  trusts,  as  distinguished 
from  private  trusts  governed  by  the  general  rules  of  law,  still 
has  any  place  in  the  jurisprudence  of  this  state.  The  statute 
of  1  Edw.  VI.,  A.  D.  1547,  known  as  the  "Statute  of  Chaun- 
tries,"  recited  that  a  great  part  of  superstition  and  errors  in 
Christian  religion  had  boen  brought  into  the  mindsi  of  men  by 
reason  of  their  ignorance  of  their  true  and  perfect  salvation 
through  the  death  of  Jesus  Christ,  and  by  devising  vain  opinions 
of  purgatory,  and  masses  to  'be  done  for  those  who  are  de- 
parted, which  doctrine  is  maintained  by  nothing  more  than  by 
the  abuse  of  trentalles,  chauntries,  and  other  provisions  for 
the  continuance  of  such  blindness  and  ignorance;  that  the 
amendment  of  the  same,  and  converting  them  to  good  and  godly 
uses,  such  as  the  erection  of  grammar  schools,  the  education  of 
youth,  and  better  provision  for  the  poor,  cannot  in  the  present 
parliament  conveniently  be  done,  nor  be  committed  to  any  per- 
son than  to  the  king,  who  by  the  advice  of  his  most  prudent 
council  can  and  wdll  most  wisely  alter  and  dispose  of  the  same. 
It  then  recites  the  act  of  37  Hen.  VIII.  for  the  dissolution  of 
colleges,  chauntries,  etc.,  and  enacts  that  all  colleges,  free  chap- 
els and  chauntries  not  in  the  actual  possession  of  the  late  or 
present  king  (with  certain  specified  exceptions),  and  all  their 
lamds  and  revenues,  -are  declared  to  be  in  the  actual  seizure  and 
possession  of  the  present  king,  without  office  found;  and  that 
all  sums  of  money,  etc.,  which  by  any  conveyance,  will,  devise, 
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etc.,  have  been  given  or  appointed  in  perpetuity  towards  the 
maintenance  of  priests,  anniversaries,  or  orbits,  be  vested  in  the 
king.      Certain   colleges,   free  chapels  and  chauntries,  such  as 
those  within  the  universities  of   Oxford  and   Cambridge    and 
others  specified  in  the  statute,  were  exempted  from   its'  pro- 
visions;  but  the  king  was  empowered  to  alter  the  chauntries 
m  the  universities.     In  this  manner  property  which  had  been 
devoted  by  the  donor  to  uses  which  had  come  to  be  regarded  as 
superstitions   were,   through   the   king,    put   to   charitable   uses 
which  were  deemed  lawful;   and  this  policy  was  carried  out 
by  many  decrees  of  the  court  of  chancery.     The  statute  of  39 
Eliz.,   A.   D.   1597,   authorized   pereons   owning  estates   in  fee- 
simple  during  20  years  next  ensuing  the  passage  of  the  act,  by 
deed  enroUed  in  the  high  court  of  chancery,  to  found  hospitals, 
houses  of  correction,  alms-houses,  etc.,  to  have  continuance  for- 
ever, and  place  therein  a  head  and  membere,  and  such  number 
of  poor  as  they  pleased;   and  such  institutions  were  declared 
to  be  corporations,  with  perpetual  succession.     It  will  be  ob- 
served that  this  was  but  a  temporary  act,  which  gave  power 
only    for    20    years    next    ensuing    its    passage,    to    found   the 
chauntries  mentioned.     This  statute  also  contained  a  provision 
entitled    "Au'   act    to    reform    deceits    and    breaches   of   trust 
touching  lands  given  to  charitable  uses,"  which  recited  that 
divers  institutions  had  been  founded,  some  by  the  queen  and 
her  progenitors,   and  some   by  other  godly  and  well-disposed 
people,  for  the  charitable  relief  of  poor,  aged,  and  impotent 
people,  maimed  soldiers,  schools  of  learning,  orphans,  and  for 
other  good,   charitable,  and  lawful  purposes  and  intents,   and 
that  lands  and  goods  given  for  such  purposes  had  been  unlaw- 
fully converted  to  the  lucre  and  gain  of  some  few  greedy  and 
covetous  persons;  and  then  proceeds  to  provide  for  the  issue  of 
commissions  out  of  chancery  to  inquire  into  those  wrongs  and 
decree  the  observance  of  the  trusts  according  to  the  intent  of 
the  founders  thereof.     This  statute  was  followed  by  that  of  43 
Eliz.  e.  4,  "To  redress  the  misemplojTnent  of  lands,  goods  and 
stocks  of  money  heretofore  given  to  charitable  uses."    This  act 
is  know^n  as  the  "Statute  of  Charitable  Uses,"  and  was  at  one 
time,  together  with  that  of  39  Eliz.,  regarded  as  the  foundation 
of  the  law  of  charitable  uses,  and  of  the  jurisdiction  of  chancery 
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in  cases  of  charities.  But  the  reports  of  the  record  commission 
established  in  1819  have  disclosed  that  the  jurisdiction  had  been 
exercised,  and  charity  laws  administered,  by  the  courts  of  chan- 
cery from  a  much  earlier  period.  The  act,  however,  throws 
light  upon  what  were  at  the  time  considered  and  recognized  as 
charitable  uses,  for  they  are  enumerated  in  the  preamble  as 
follows,  viz. :  The  relief  of  the  poor,  the  maintenance  of  the  sick 
and  maimed  soldiers  and  mariners,  schools  of  learning,  free 
schools,  and  schools  in  universities;  the  repair  of  bridges,  ports, 
havensi,  causeways,  churches,  sea-banks  and  highways;  the  edu- 
cation and  preferment  of  orphans;  the  maintenance  of  houses 
of  correction;  the  marriage  of  poor  maiden?*;  the  aid  of  young 
tradesmen,  handicraftsmen,  and  persons  decayed;  the  relief  or 
redemption  of  prisoners  or  captives;  the  aid  of  poor  persons  in 
the  payment  of  taxes.  The  act  then  provides  for  the  issuing  of 
commissions  by  the  lord  chancellor  of  England  or  the  chancel- 
lor of  the  duchy  of  Lancaster,  and  the  redress  of  breaches  of 
trust,  as  in  the  statute  39  Eliz.  In  this  enumeration  of  charita- 
ble uses  there  is  none  which  would  cover  the  present  case;  and 
indeed,  under  the  statute  of  chauntries  and  other  statutes  pro- 
hibiting superstitious  uses,  it  would  not  have  been  recognized  in 
England  as  valid  as  a  charity  or  otherwise.  But  assuming,  as 
perhaps  we  ought  to  assume,  that  before  gifts  for  the  support 
of  priests,  chauntries,  etc.,  came  to  be  regarded  as  superstitious 
uses,  they  were  within  the  principles  of  charity,  and  that  they 
became  illegal  only  by  virtue  of  the  statutes  against  supersti- 
tious uses ;  in  this  state,  where  all  religious  beliefs,  doctrines,  and 
forms  of  worship  are  free,  so  long  as  the  public  peace  is  not  dis- 
turbed, the  trust  in  question  cannot  be  impeached  on  the  ground 
that  the  use  to  which  the  fund  was  attempted  to  be  devoted 
was  a  superstitious  use.  The  efficacy  of  prayers  for  the  dead 
is  one  of  the  doctrines  of  the  Roman  Catholic  church,  of  which 
the  testator  was  a  member ;  and  those  professing  that  belief  are 
entitled  in  law  to  the  same  respect  and  protection  in  their  re- 
ligious observances  thereof  as  those  of  any  other  denomination. 
These  observances  cannot  be  condemned  by  any  court,  as  mat- 
ter of  law,  as  superstitious,  and  the  English  statutes  against 
superstitious  uses  can  have  no  effect  here.  Amend.  Const.  U. 
B.  art.  1 ;  Const.  N.  Y.  art.  1,  §  3.     If,  in  other  respects,  the  be- 
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anrrV^'^f  'r  ''  ^°^^^^'^  ^^^^'^  -  -  -charitable"  use, 

ne^\f^X    rT  '"  '"^  ^"^^^^'^  ^^  ^^^  ^^«"°<1  «f  indefinite- 
ness  of  the  trust,  perpetuity,  and  the  absence  of  an  ascertaina- 
ble beneficiary  can  be  overcome;  othenvise,  they  must  prevail, 
at  lea^t  so  far  as  relates  to  the  absence  of  a  beneficiary,  which 
IS  ^Tfficient  to  dispose  of  the  case  without  reference  to  the  other 
points.    We  will  therefore  treat  the  bequest  as  a  charitable  use 
_    the  principal  cases  in  this  state  in  which  the  doctrine  of  char- 
itable uses  has  been  discussed  are  Williams  v.  Williams,  8  N   Y 
527;  Owens  v.  Missionary  Soc,  14  N.  Y.  380;  Beekman  v   Bon- 
i?or,  23  N.  Y.  298;  Downing  v.  Marshall,  Id.  366;  Le^T  v.  Levy 
33  N.  Y.  97;  Rose  v.  Rose  (1863),  4  Abb.  Dec.  108;  Bascom  v' 
Albertson,  34  N.  Y.  584;  Burrill  v.  Boardman,  43  N.  Y.  254. 
These  cases  were  argued  by  counsel  of  eminent  ability,  and  in 
the   arguments  and  opinions  display  a  depth  of  learning  and 
thoroughness  of  research  which  render  it  useless  to  attempt  a 
discussion  of  the  question  here  as  an  original  question,  or  to  do 
more  than  summarize  the  main  points  upon  which  the  arguments 
turned,  and  ascertain  how  the  case  stands  upon  those  authori- 
ties.    So  lately  as  the  case  of  Burrill  v.  Boardman,  43  N.  Y. 
254,  the  question  was  argued  as  still  an  open  one ;  and  that  case 
was  decided  on  the  ground  that  the  trust  was  valid  without  re- 
sorting to  the  doctrine  of  charitable  uses.     Comstock,  J.,  in  a 
note  to  the  eleventh  edition  of  Kent's  Commentaries  (volume  4, 
p.  305,  note  2),  states  that  the  essential  requisites  of  a  valid 
trust  are  (1)  a  sufficient  expression  of  an  intention  to  create  a 
trust;  (2)  a  beneficiar\-  who  is  ascertained,  or  capable  of  being 
ascertained ;  that  the  appointment  or  non-appointment  of  a  trus- 
tee of  the  legal  estate  is  not  material ;  that  if  the  trust  or  bene- 
ficial purpose  be  well  declared,  and  if  the  beneficiary  is  a  definite 
person   or   corporation    capable   of  taking,   the   law   itself   will 
fasten  the  trust  upon  him  who  has  the  legal  estate,  whether  the 
grantor,  testator,  heir  or  next  of  kin,  as'  the  case  may  be;  and 
that,  outside  of  the  domain  of  charitable  uses,  no  definiteness  of 
purpose  will  sustain  a  trust  if  there  be  no  ascertained  bene- 
ficiary who  has  a  right  to  enforce  it.     And  in  delivering  the 
opinion  of  this  court  in  Beekman  v.  Bonsor,  23  N.  Y.  310,  the 
same  learned  .I'ndge  says  that  the  joint  authority  of  the  cases  of 
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Williams  v.  Williams,  8  N.  Y.  527,  and  Owens  v.  Missionary  Soc, 
14  N.  Y.  398,  establishes  the  propositions  (1)  that  a  gift  to 
charity  is  maintainable  in  this  state  if  made  to  a  competent 
trustee,  and  if  so  defined  that  it  can  be  executed,  as  made  by 
the  donor,  by  a  judicial  decree,  although  it  may  be  void,  accord- 
ing to  general  rules  of  law,  for  want  of  an  ascertained  bene- 
ficiary; (2)  that  in  other  respects  the  rules  of  law  applicable  to 
charitable  uses  are  within  those  which  appertain  to  trusts  in 
general;  (3)  that  the  cy-pr6,s  power  which  constitutes  the  pe- 
culiar feature  of  the  English  sys(tem,  and  is  exercised  in  determ- 
ining gifts  to  charity  where  the  donor  has  failed  to  define  them, 
and  in  framing  schemes  of  approximation  near  to  or  from  the 
donor's  true  desigTi,  is  unsuited  to  our  institutions,  and  has  no 
existence  in  the  jurisprudence  of  this  state  on  this  subject.  But 
he  declined  to  re-examine  these  cases,  as  he  concludes  that  the 
law  of  charities  could  not  be  invoked  in  the  case  then  under  con- 
sideration. The  same  learned  judge,  however,  in  the  subsequent 
case  of  Bascom  v.  Albertson,  34  N.  Y.  584,  in  which  he  acted  as 
counsel,  reviewed  at  length  the  question  whether  the  English  law 
of  charitable  uses  prevailed  to  any  extent  whatever  in  this  state. 
II is  argument  was  preserved  in  print,  and  w^as  used  in  Burrill 
V.  Boardman,  43  N.  Y.  254,  and  in  that  argument,  referring  to 
what  he  had  said  in  his  opinion  in  Beekman  v.  Bonsor  as  to  the 
proposition  that  a  gift  to  charities,  if  well  defined,  and  made  to 
a  competent  trustee,  was  maintainable  in  this)  state,  although  it 
might  be  void,  according  to  general  rules  of  law,  for  want  of  an 
ascertained  beneficiary,  and  to  the  similar  remark  in  his  opinion 
in  Downing  v.  Marshall,  23  N.  Y.  382,  characterizes  his  own  re- 
marks in  those  two  cases  as  a  most  inconsiderate  repetition,  as  a 
dictum,  of  a  proposition  laid  down  by  another  judge,  calling 
attention  to  the  fact  that  the  repetition  was  a  mere  dictum,  be- 
cause in  the  two  cases  in  which  it  was  made  the  trusts  were  held 
void. 

The  case  of  Williams  v.  Williams,  8  N.  Y.  524,  is  the  leading 
case  in  the  court  of  last  resort  of  this  state  in  support  of  the  doc- 
trine that  the  English  law  of  charita,ble  uses  is  in  force  in  this 
state,  and  it  fully  supports  the  proposition  that  it  is.  In  that 
case  the  testator,  after  making  a  bequest  to  an  incorporated 
church,  bequeathed  the  sum  of  $6,000  to  Zophar  B.  Oakley  and 
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Other  individiual  trustees,  with  power  to  perpetuate  their  success- 
ors, as  a  perpetual  fund  for  the  education  of  the  children  of  the 
poor  who  should  be  educated  in  the  academy  of  the  village  of 
Huntington,  with  directions  to  accumulate  the  fund  up  to  a  cer- 
tain point,  and  apply  the  income  in  perpetuity  to  the  education 
of  the  children  whose  parents'  names  were  not  upon  the  tax-lLsts. 
The  opinion  was  delivered  by  Denio,  J.,  and  concurred  in  by 
four  of  the  other  judges,  three  judges  dissenting.    The  opinion 
held  that  this  bequest,  by  the  general  rules  of  law,  would  be  de- 
fective and  void,  as  a  conveyance  in  trust  for  the  want  of  a  cestui 
que  trust  in  whom  the  equitable  title  could  vest,  and  could  be 
sustained  only  by  force  of  that  peculiar  system  of  law  known 
in  England  under  the  name  of  the  "Law  of  Charitable  [Jses"; 
that  the  objection  that  the  bequest  assumed  to  create  a  perpetuity 
would  also  be  fatal  if  the  Revised  Statutes  applied  to  gifts  for 
charitable  purposes.    But  the  learned  judge  held  that  according 
to  the  laws  of  England  as  understood  at  the  time  of  the  Ameri- 
can Revolution,  and  as  it  still  existed,  devises  and  bequests  for 
the  support  of  charity  or  religion,  though  defective  for  want  of 
such  a  grantee  or  donee  as  the  rules  of  law  required  in  other 
cases,  would,  when  not  within  the  purview  of  the  mortmain  act, 
be  supported  in  the  court  of  chancery;  that  the  law  of  charitable 
uses  did  not  originate  in,  and  was  not  created  by,  the  statute  43 
Eliz.  c.  4,  but  had  been  knowTi  and  recognized  and  enforced  be- 
fore that  statute,  and  was  ingrafted  upon  the  common  law,  and 
consequently  was  not  abrogaited  by  the  repeal  in  this  state  of  the 
statute  43  Eliz.  in  1788  (Laws  1788,  c.  46,  §  37)  ;  that  the  provi- 
sions of  the  Revised  Statutes  did  not  affect  property  given  in 
perpetuity  for  religious  or  charitable  purposes;  and  that  conse- 
(luently  the  bequest  to  Zophar  B.  Oakley  and  others,  in  trust  for 
the  children  of  the  poor,  was  valid. 

In  Owens  v.  Missionary  Soc,  14  N.  Y.  380,  the  testator  be- 
queathed the  residue  of  his  estate  to  the  "Methodist  General 
Missionary  Society,"  an  unincorporated  association  existing  when 
the  will  was  made,  and  when  it  took  effect,  in  1834,  but  which, 
subsequent  to  the  testator's  death,  became  incorporated.  In  a 
suit  between  the  incorporated  society  and  the  next  of  kin  of  the 
testator,  the  bequest  was  held  void,  and  that  the  next  of  kin  were 
entitled  to  the  residue.     Opinions  were  delivered  by  Selden,  J., 
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and  Denio,  J.  Judges  A.  S.  Johnson,  T.  A.  Johnson,  IIub- 
BAKi),  and  Wright  concurred  in  the  opinion  of  Selden,  J.,  which 
lield  that  the  bequest  was  not  valid  as  one  made  to  the  a:ssociation 
for  its  own  benefit,  toecause  of  its  incapacity  to  take ;  nor  could 
it  be  sustained  as  a  charitable  or  religious  use,  as  it  was  not  ac- 
companied by  any  trust  as  to  the  application  of  the  fund.  Also 
that,  where  there  was  no  trustee  competent  to  take,  our  court  of 
chancery  had  no  jurisdiction  to  uphold  a  trust  for  a  charitable 
or  religious  purpose;  and  it  distinguished  the  case  from  Williams 
V.  Williams  on  the  ground  that  there  the  bequest  was  to  trustees 
competent  to  take.  Although  the  tenor  of  the  opinion  is  against 
following  the  example  of  the  English  chancellors  in  applying 
a  peculiar  and  partial  system  of  rules  to  the  support  of  charitable 
gifts,  Judge  Selden  disavows  the  intention  of  denying  the  power 
of  courts  of  equity  in  this  state  to  enforce  the  execution  of  trusts 
created  for  public  and  charitable  purposes  in  cases  where  the 
fund  is  given  to  a  trustee  competent  to  take,  and  where  the 
charitable  use  is  so  far  defined  as  to  be  capable  of  being  specific- 
ally executed  by  the  authority  of  the  court,  even  although  no 
certain  beneficiary  other  than  the  public  at  large  may  be  desig- 
nated. Denio,  J.,  while  reaffirming  the  decision  in  Williams  v. 
Williams,  placed  his  vote  upon  the  ground  that  the  trust  was  not 
one  which  could  be  executed  by  the  court  as  a  charitable  use,  the 
purposes  of  the  society  being  **to  diffuse  more  generally  the 
blessings  of  education,  civilization,  and  Christianity  throughout 
the  United  States  and  elsewhere";  that  although  trusts  in  favor 
of  education  and  religion  had  always  been  considered  charitable 
uses,  and  were  recognized  as  such  in  the  statute  of  Elizabeth,  the 
advancement  of  civilization  generally  was  not  clavssed  among 
charities,  and  the  whole  fund  might  be  disposed  of  for  purposes 
promotive  of  universal  civilization,  which  still  would  not  be 
charitable  objects  in  the  understanding  of  the  law.  Six  of  the 
judges  were  of  opinion  that  the  charity  was  not  sufficiently  de- 
fined by  the  terms  of  the  will,  and  that  the  judgment  in  favor 
of  the  next  of  kin  should  be  affirmed  on  that  ground. 

The  next  case  in  order  is  Beekman  v.  Bonsor,  23  N.  Y.  298. 
In  that  case  the  amount  to  be  given  to  the  charitable  purpose,  as 
well  as  the  manner  in  which  the  fund  was  to  be  applied,  was  left 
to  the  discretion  of  the  executors.    They  renounced,  and  it  was 


HOLLAND  V.  ALCOCK.  327 

held  that  the  trust  v/as  mcapable  of  execution,  that  the  cy-pr^s 
power,  as  exercised  in  England  in  cases  of  charity,  had  no  exist- 
ence in  this  state,  and  that  the  next  of  Idn  were  entitled  to  the 
fund.  Numerous  points  were  discussed  in  the  opinion,  which  was 
by  CoMSTOCK,  J.,  and  he  there  made  the  dictum,  which  he  after- 
wards recalled,  that  a  gift  of  charity  which  would  be  void,  by 
the  general  rules  of  law,  for  the  want  of  an  ascertained  bene- 
ficiary, will  be  upheld  by  the  courts  of  this  state  if  the  thing 
given  was  certain,  if  there  was  a  competent  trustee  to  ad- 
minister the  fund  as  directed,  and  if  the  charity  itself  was  pre- 
cise and  definite. 

Downing  v.  Marshall,  23  N.  Y.  366,  held  that  a  devise  and  be- 
quest to  an  unincorporated  missionary  society  was  void,  on  the 
same  grounds  as  in  the  case  of  Owens  v.  Missionary  Soc,  supra. 

Up  to  this  time  the  doctrine  of  the  case  of  Williams  v.  Williams 
as  to  the  validity  of  trusts  for  charities,  even  in  the  absence  of  a 
definite  beneficiary,  had  been  acquiesced  in.  But  in  Levy  v. 
Levy,  33  N.  Y.  97,  it  was  vigorously  assailed  by  Wright,  J.,  who 
discussed  the  question  anew  whether  the  English  doctrines  of 
trust  for  charitable  uses  were  law  in  this  state.  That  learned 
judge  expressed  a  decided  opinion  that  they  were  not  (page  105 
et  seq.)  ;  that  that  peculiar  system  of  jurisprudence  proceeded 
in  disregard  of  rules  deemed  elementary  and  fundamental  in 
otjier  limitations  of  property,  in  upholding  indefinite  charitable 
gifts,  by  the  exercise  of  chancery  powers  and  the  royal  preroga- 
tive; that  it  was  not  the  exercise  of  the  ordinary  jurisdiction  of 
chancery  over  trusts,  but  a  jurisdiction  extendied  and  strength- 
ened by  the  prerogative  of  the  crown  and  the  statute  of  43  Eliz. 
over  public  and  indefinite  uses  defined  in  that  statute  as  "char- 
ities"; that  even  in  England  it  bad  been  deemed  necessary  to  re- 
strain and  regulate  by  act  of  parliament  the  creation  of  these  in- 
definite charitable  trusts,  by  the  statutes  of  mortmain  and  other 
restrictions,  and  it  cannot  be  supposed  that  the  system  was  de- 
liberately retained  in  this  state  freed  from  all  legislative  restric- 
tion. He  calls  attention  to  the  fact  that  in  1788  the  legislature  of 
this  state  repealed  the  statute  of  43  Eliz.,  the  statute  against 
superetitious  uses,  and  the  mortmain  acts.  That  at  that  time  it 
was  supposed  that  the  law  for  the  enforcement  of  charitable 
trusts  had  its  origin  only  in  the  statute  of  Elizabeth ;  and  argues 
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that  the  legislature  of  1788,  in  thus  sweeping  away  all  the  great 
and  distinctive  landmarks  of  the  English  system,  must  have  in- 
tended that  the  effect  of  the  repeal  should  be  to  abrogate  the 
entire  system  of  indefinite  trusts,  which  were  understood  to  be 
supported  by  that  statute  alone;  and  that  the  whole  course  of 
legislation  in  this  state  indicates  a  policy  not  to  introduce  any 
system  of  public  charities  except  through  the  medium  of  cor- 
porate bodies.     That  in  1784  the  general  law  for  the  incorpora^ 
tion  of  religious  societies  had  been  enacted,  ajid  that  before,  and 
contemporaneously  with,  the  repeal  of  the  statute  of  Elizabeth 
and  the  statutes  of  mortmain,  special  acts  incorporating  such  so- 
cieties were  passed,  and  other  acts  have  beeri  passed  creating  or 
authorizing  corporations  for  various  religious  and  charitaible  pur- 
poses, in  all  of  which  are  to  be  found  limitations  upon  the  amount 
of  property  to  be  held  by  soich  societies;  thus  indicating  a  policy 
to  confine  within   certain  limits  the  accumulation  of  property 
perpetually  appropriated,  even  to  charitable  and  religious  ob- 
jects.    That  the  absolute  repeal  of  the  statute  of  Elizaibeth  and 
of  the  mortmain  acts  was  wholly  inconsistent  with  the  policy 
thus  indicated,  unless  it  was  intended  to  albrogate  the  whole  law 
of  charitable  usesi  as  understood  and  enforced  in  England.     The 
opinion  then  refers  to  the  course  of  legislation  in  this  state  fol- 
lowing the  repeal  of  the  English  statutes  authorizing  corpor- 
ations for  charitable,  religious,  literary,  scientific,  and  benevo- 
lent purposes,  and  in  all  cases  limiting  the  amount  of  property 
to  be  enjoyed  by  them.    This  legislation  is  claimed  to  disclose  a 
policy  differing  from  the  British  system,  and  absolutely  incon- 
sistent with  the  supposition  that  uses  for  public  or  indefinite  ob- 
jects, and  of  unlimited  duration,  can  be  created  and  sustained 
without  legislative  sanction.    Since  the  case  of  "Williams  v.  Wil- 
liams, decided  35  years'  ago,  there  has  been  no  adjudged  case  in 
this  court  which  supports  a  charitable  gift  on   the  principles 
enunciated  by  Judge  Denio  in  pronouncing  that  decision.     Of 
course,   this  observation  applies  only   to  the  indefinite  charity 
which  the  case  included,  and  not  to  the  gift  in  favor  of  a  religious 
corporation. 

After  the  decision  of  that  case  the  struggle  in  this  court  for  the 
overthrow  of  charitable  uses  began  in  the  case  of  Owens  v.  Mis- 
sionary Soc,  14  N.  Y.  380.     The  opponents  of  such  trusts  had 
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for  their  justificaition  the  repeal  in  1788  in  this  state  of  all  the 
British  statutes  which  upheld  such  trusts  in  England,  and  the 
substitution  of  a  charity  system  maintained  by  our  statute  laws 
in  the  form  of  corporate  charters  containing,  by  legislative  en- 
actment, power  to  receive,  hold,  and  administer  charitable  gifts 
of  every  variety  known  in  the  practice  of  civilized  communities 
and  our  statute  of  uses  and  trusts,  defining  the  trusts  which  may 
lawfully  be  created).  This  statute  has  been  held  binding  on  the 
courts,  although,  of  course,  it  ceases  to  operate  when  the  legis- 
lature charters  a  corporation  for  a  charitable  purpose,  with  power 
to  take  and  hold  property  in  perpetuity  for  such  purpose.  From 
the  case  of  Owens  v.  Missionary  Soc,  14  N.  Y.  380,  through  the 
cases  of  Downing  v.  Marshall,  23  N.  Y.  366;  Levy  v.  Levy,  33 
N.  Y.  97;  Bascom  v.  Albertson,  34  N.  Y.  584;  Burrill  v.  Board- 
man,  43  N.  Y.  254;  and  Holmes  v.  Mead,  52  N.  Y.  332  (decided 
in  1873), — the  struggle  was  continued,  and  the  announcement 
definitely  made,  in  the  latest  of  those  cases,  that  the  controversy 
was  closed  by  the  adoption  of  the  principles  enunciated  in  the 
said  last -mentioned  oaise.  In  Williams  v.  Williams',  Judge  Denio, 
whose  great  learning  and  ability  are  universally  acknowledged, 
maintained,  as  the  basis  of  his  conclusion  in  favor  of  charitable 
trusts  as  the  law  of  this  state,  that  they  came  to  us  by  inheritance 
from  our  Brit^'-^h  ancestors,  and  as  part  of  our  common  law.  That 
particuL  ^ulate  being  finally  overthrown,  and  the  British 

statutes  having  been  repealed  at  the  ven,^  origin  of  our  state 
government,  we  should  be  a  civilized  state  without  provision  for 
charity  if  we  had  not  enacted  other  laws  for  ourselves.  But 
charity,  as  a  great  interest  of  civilization  and  Christianity,  has 
suffered  no  loss  or  diminution  in  the  change  which  has  been 
made.  The  law  has  been  simplified,  and  that  is  all.  Instead  of 
the  huge  and  complex  system  of  England,  for  many  generations 
the  fruitful  source  of  litigation,  we  have  substituted  a  policy 
which  offers  the  widest  field  for  enlightened  benevolence.  The 
proof  of  this  is  in  the  great  number  of  charitable  institutions 
scattered  throughout  the  state.  It  is  not  certain  that  any  politi- 
cal state  or  society  in  the  world  offers  a  better  system  of  law  for 
the  encouragement  of  property  limitations  in  favor  of  religion 
and  learning,  for  the  relief  of  the  poor,  the  care  of  the  insane, 
of  the  sick  and  the  maimed,  and  the  relief  of  the  destitute,  than 
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our  system  of  creatinsf  organized  bodies  by  the  legislative  power, 
and  endowing  them  with  the  legal  capacity  to  hold  property 
which  a  private  person  or  a  privat-e  corporation  has  to  receive 
and  hold  transfers  of  property.  Under  this  system,  many  doubt- 
fid  and  obscure  questions  disappear,  and  give  place  to  the  more 
simple  inquiry  whether  the  grantor  or  devisor  of  a  fund  de- 
signed for  charity  is  competent  to  give;  and  whether  the  organ- 
ized body  is  endowed  by  law  with  capacity  to  receive,  and  to  hold 
and  administer,  the  gift.  In  Williams  v.  Williams,  supra,  in 
maintaining  a  gift  for  pious  uses  to  an  incorporated  religious  so- 
ciety, Judge  Denio  assigned  the  reasons  which  have  been  univers- 
ally approved  since  that  time;  and  they  are  summed  up  by  saying 
that  charitable  limitations  of  property  in  favor  of  corporations^ 
competent,  by  statute  law,  to  hold  them,  are  valid  or  invalid  on' 
the  same  grounds  as  otlier  limitations  of  property  between  nat- 
ural persons,  and  are  referable  to  the  general  system  of  law 
which  governs  in  the  ordinary  transactions  of  mankind.  From 
his  reasoning  in  the  other  branch  of  the  case  before  him,  it  ap- 
pears that  he  had  not  reached  the  conclasion  established  in  the 
later  cases,  namely,  that  with  us  charity  is  found  in  our  corpora- 
tion laws,  general  and  special  which  have  been  extended  so  as  to 
emhrace  the  purposes  heretofore  known  and  recognized  as  char- 
itable, and  which  are  continually  extending  and  improving,  so 
as  to  meet  the  new  wants  which  society  in  its  progress  may  de- 
velop. 

As  the  result  of  the  foregoing  vie\vs,  the  judgment  of  the  su- 
preme court  at  general  term  should  be  reversed,  and  that  of  the 
special  term  affirmed. 

All  concur,  except  Earl,  J.,  not  voting. 

Judgment  accordingly. 
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